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Sec.  168.  Discrimination  in  Refusal  of  Rail  Carriers  to  Establish 
Through  Routes  and  Joint  Rates  with   Water  Lines. 

Sec.  169.  Exclusive  Privileges  for  Auxiliary  Facilities  at  Stations 
and  Terminal  Grounds  Lawful. 

Sec.  170.  Distribution  of  Cars  Among  Shippers  During  Time  of  Short- 
age Must  be  Free  from  Discrimination. 

Sec.  171.  Preferences  and  Discriminations  in  Demurrage  and  Track 
Storage  Charges. 

Sec.  172.  Unreasonable  Compensation  to  Shippers  for  Services  in 
Connection   with   Transportation. 

Sec.  173.     Abnormal   Division   of  Joint   Rates  to  Carrier  Unlawful. 

Sec.  174.  Undue  Discriminations  in  Divisions  of  Joint  Through  Rates 
to  Tap   Lines  or  Logging  Roads. 

Sec.  175.     Grant    of    Wharfage    Privileges    to    One    Shipoer    Denied    to 

Others  Unlawful. 
Sec.  176.     Unlawful     Discriminations     and     Preferences     in     Transit 
Privileges. 
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Sec.  177.  Compensation  for  Transit  Privileges  Not  Limited  to  Actual 
Cost. 

Sec.  178.  Extension  of  Transit  Privilege  Over  Twelve  Months  Un- 
reasonable— Exceptions  Permitted. 

Sec.  179.  Carriers  May  Allow  Compensation  to  One  Shipper  for  Trans- 
portation  Services  and   Deny   Same  Privilege  to   Another. 

Sec.  180.  Contracts  Requiring  Expedited  Services  Not  Open  to  All 
Shippers  Invalid. 

Sec.  181.     Preferential  Rates  to  Other  Carriers  as  Shippers  Prohibited. 

Sec.  182.     Foregoing  Rules  Illustrated  and  Applied. 

Sec.  183.  Storage  Regulations  Must  Be  Enforced  Without  Preference 
or  Discrimination. 

Sec.  184.  Haulage  hy  Stage  or  Wagon  from  Destination  Points  not 
a   Dissimilar  Circumstance   Justifying  Lower  Rates. 

Sec.  185.  Preparing  Cars  for  Shipment  of  Commodities  for  Some 
Shippers  and  Refusing  Same  Service  to  Others. 

Sec.  186.  Grain  Elevator  Service  Must  be  Open  to  All  Shippers  With- 
out Preference. 

Sec.  187.  Allowances  When  Owner  of  Elevator  is  Shipper  of  Grain 
— Former  and  Present  Rule. 

Sec.  188.  Allowances  for  Lighterage  Services  to  Shipper  Within  Free 
Delivery  Zone  not  Discriminatory  as  to  Shipper  Beyond 
Zone.  » 

Sec.  189.  Rebating  Part  of  Freight  Rates  in  Payment  for  Land  for 
Right   of  Way. 

Sec.  190.  Assisting  One  Shipper  to  Collect  Private  Charges  and  Re- 
fusing Same  Service  to  Another. 

Sec.  191.  Discrimination  in  Demanding  Cash  Payment  of  Some  Ship- 
pers and  Extending  Credit  to  Others — Conflicting  De- 
cisions. 

Sec.  192.  Deduction  from  Freight  Rates  to  Pay  Shipper  for  Building 
Tie  Hoist  Invalid. 

Sec.  193.  Difference  in  Rates  on  Freight  Not  Justified  by  Different 
Methods  of  Loading. 

Sec.  194.  Carrier  "Spotting"  Cars  for  One  Shipper  and  Refusing 
Same    Service    to    Another    Similarly    Situated. 

Sec.  195.  Trap  Car  Service  Not  Unlawful  If  Practiced  Without  Dis- 
crimination. 

CHAPTER  X. 

UNLAWFUL  PREFERENCES   IN   RATES   AND   PRACTICES 
BETWEEN  CITIES,  COMMUNITIES  AND  LOCALITIES. 

Sec.  196.  Preferences  Between  Cities  and  Localities  Under  the  Com- 
mon   Law   Not   Forbidden. 

Sec.  197.  Equality  Between  Communities  under  Similar  Circum- 
stances  and    Conditions    Required. 

Sec.  198.  When  Higher  Rates  to  One  Point  Than  to  Another  are  Un- 
justly Discriminatory. 


Sec. 
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Sec. 
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Sec. 

204. 

Sec. 

2(15. 

Sec. 

206. 
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Sec.  199.     All   Localities    FJntitletl   to   Non-Ulscriminatory   Rates. 
Sec.  200.     Undue    Prejudice    Between    Localities    Resulting    from    Dif- 
ferent   Interstate   and    Intrastate   Rates — Shreveport  Ca^:e. 
Sec.  20L     Every  City  and  Locality   Entitled  to  Benefit  of  Natural  Ad- 
vantages. 

Rates    to    One     Locality    Per    Se    Reasonable.     I'nlawful     If 
Another    Locality    is    Prejudiced    Thereby. 

Basing    Point    System    of    Rate-Making    Legal    but    Subject 
to  Control  of  Commission. 

Discriminations   and    Preferences   Produced    by   Competition 
Between   Localities  not  Undue  or  Unreasonable. 

Limitation  Upon  Competition  in   Determining  Whether  Dis- 
crimination   is    Unjust   or   Preference    Undue. 

Difference    in    Amount    of    Traffic    Between    Localities    Simi- 
larly   Situated    no   Justification    for    Discriminatory   Rait-s 
and  Fares. 
Sec.  207.     Carrier    not    Cuilty    of    Discrimination    Between    Localities 
When  it  Does  not  Participate  in  Rates  to  Favored  Point. 
Sec.  208.     Discrimination     Between    Different    Coal    Fields    Served    by 

lUfterent  Carriers  not   Unlawful. 
.Sec.  209.     Discrimination    in    the    Establishment    and    .Maintenance    of 
Group  Rates. 

Different    Rates    in    Opposite    Directions    Over    Same    Lines 
Not   Discriminatory. 

Discrimination    in    Absorbing    Switching    Charges    at    Ono 
Point  and  Refusing  at  Another. 

Discrimination    Through    .Joint    Rates    Between    Two    Local- 
ities Similarly  Situated  Prohibited,  When. 

Differentials    Between    Atlantic    Coast    Cities    Legitimately 
Based  upon  Competitive  Relations. 

Maintaining  Higher  Rates  on  Branch  Line  Parallel  to  .Main 
Line  Serving  Same  Territory. 

Proportional  Part  of  Through  Rate  Lower  Than  Local  Rates 
Between  Same  Points  Not  Discriminatory. 

Rebilling   and    Reshipping   Privilege   at   Nashville  on   Grain 
From   Ohio   River  to   Southeastern   Points   Discriminatory. 

Differential    Between    Cities    on    Opposite    Banks    of    Rivers 
Crossed  by   Expensive   Bridges. 

Carriers   Unduly   Favoring    Industries  on    Their   Own    Lines 
as  Against  Competitors  on  Other  Lines. 

Stopping   Carload   Shipments  at   Points   En   Route  to  Fiuioh 
Loading    Discriminatory,    When. 

CHAPTER  XI. 

UNLAWFUL    PREFERENCE    OR     ADVANTAGE     TO     PARTICULAR 
KINDS   OF    TRAFFIC. 

Sec.    220.     Unreasonable   Preferences   to   any    Particular   Description   of 
Traffic. 
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Sec.  221.  Passage  of  Statute  Prohibiting  Discriminations  Stimulated 
Movement  for  a  More  Uniform  Classification. 

Sec.  222.  Duty  of  Commission  When  Classification  is  Used  to  Effect 
Unjust  Discrimination. 

Sec.  223.  Controlling  Considerations  in  Making  Classifications  of 
Freight. 

Sec.  224.  Discriminations  and  Preferences  in  the  Classification  of 
Commodities. 

Sec.  225.  Differential  Between  Raw  Material  and  Manufactured  Prod- 
ucts— Grain  and   Flour,   Livestock   and  Meats,   Etc. 

Sec.  226.  Differential  between  Carload  and  Less  than  Carload  Rates 
Lawful. 

Sec.  227.  Relation  Between  Carload  and  Less  Than  Carload  Rates 
Must  not  be  Excessive. 

Sec.  228.  Application  of  Carload  Rates  to  Carload  Lots  when  Goods 
Belong  to  Several  Owners. 

Sec.  229.  Wheat  and  Coarse  Grain  Not  'Like  Traffic"  Requiring  Same 
Rate. 

Sec.  230.  Different  Uses  to  which  Commodity  is  Put,  No  Justification 
for  Different  Rates. 

Sec.  231.  Justifiable  Discrimination  Between  Shipments  of  Oil  in 
Barrels  and  in  Tank  Cars. 

Sec.  232.  Relationship  of  Rates  on  Lumber  and  Lumber  Products 
:Must  be  Free   From   Discrimination. 

Sec.  233.  Differentials  Between  Similar  Commodities  Justified  by  Dif- 
ferent Conditions  and  Circumstances  Affecting  Transpor- 
tation— Lumber  and  Logs. 

Sec.  234.  Lower  Rates  on  Returned  Shipments  Illegal  Except  When 
Refused  by  Consignees. 

CHAPTER  XII. 

UNJUST    DISCRIMINATION    AND    UNLAWFUL    PREFERENCE    IN 
PASSENGER   SERVICE. 

Sec.  235.  Federal  Statute  Includes  Passenger  as  Well  as  Freight 
Transportation. 

Sec.  236.  Carrying  Personal  Baggage  of  Passengers  Free  Not  Undue 
Discrimination. 

Sec.  237.  Collection  of  Additional  Fare  on  Trains  From  Passengers 
Without   Tickets  not  Unlawful. 

Sec.  238.  Discrimination  Between  White  and  Colored  Passenger  Un- 
lawful. 

Sec.  239.     Lower  Rates  to  Settlers  Unlawful. 

Pec.  240.  Control  of  Commission  over  Preference  in  Mileage.  Excur- 
sion and  Commutation  Passenger  Tickets. 

Sec.  241.  Legality  of  Sale  of  Tickets  for  Number  of  Persons  at  Less 
Rate  Than  for  a  Single  Passenger— Party  Rate  Case. 

Sec.  242.  But  Party  Rate  Tickets  Cannot  be  Limited  to  Particular 
Classes  of  Persons. 
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Sec.  243.     Distinction     Between    Wholesale    Rates    in    Pa.«sonKer    ajid 

Freight   Traffic. 
Sec.  244.     Regulations    Governing    Coniniutation    Tickets    Must   Not    be 

Discriminative  Between  Classes  of  Persons. 
Sec.  245.     Discrimination    in    Trans-Continental    Passenger    Fares    as 

Affecting   Intermediate  Localities. 

CHAPTER    XIII. 

FILING   AND   PUBLICATION    OF    INTERSTATE    RATES,   AND    EF- 
FECT THEREOF. 

Sec.  246.  Publicity  and  Permanency  of  Rates  and  Charges  of  Com- 
mon Carriers  at  Common  Law. 

Sec.  247.  Publication,  Certainty  and  Stability  of  Rates  Necessary  to 
Eliminate    Rebates    and    Discriminations. 

Sec.  248.  The  Act  to  Regulate  Commerce  on  Publicity  of  Rates  and 
Adherence  Thereto. 

Sec.  249.  Purpose  of  Congress  in  the  Passage  of  the  Provisions  of 
Section  6  of  the  Act. 

Sec.  250.  Publication  and  Filing  of  all  Rates,  Fares  and  Charges  for 
Interstate  Transportation  Mandatory. 

Sec.  251.  Necessary  Steps  to  Put  Rates  Le,gally  in  Force— Posting 
not  Essential. 

Sec.  252.  What  the  Schedules  of  Rates,  Fares  and  Charges  Filed  with 
the  Commission   Must  Contain. 

Sec.  253.  Privileges  or  Facilities  Furnished  Shippers  and  Not  .Speci 
tied    in   Tariffs   Unlawful. 

Sec.  254.  Regulations  Concerning  Baggage  of  Interstate  Passengers 
Must  be  Published. 

Sec.  255.  Demurrage  Charges  on  Interstate  Shipments  Must  be  Filed 
with  Commission. 

Sec.  256.  No  Changes  in  Rates,  Fares  and  Charges  Permitted  With- 
out Thirty  Days  Notice  to  the  Commission. 

Sec.  257.  Carriers  Prohibited  from  Departing  to  any  Extent  from 
Published  Schedules  of  Rates  and  Charges  Filed  ^\■ith 
Commission. 

Sec.  258.  Foregoing  Rule  Equally  Applicable  to  Transit  and  Special 
Services  Provided  in  Tariffs. 

Sec.  259.  Forwarders  are  Shippers  within  Statute  Prohibiting  Re- 
funds from   Published   Rates  and  Charges. 

Sec.  260.  Oral  Contracts  or  Special  Arrangements  for  Interstate  Trans- 
portation   Contravening  Published    Schedules,   Unlawful. 

Sec.  261.  Shippers  and  Passengers  Conclusively  Presumed  to  Have 
Knowledge  of  Published  Schedules  of  Rates.  Fares  an  1 
Charges. 

Sec.  L'G2.  Courts  Bound  by  Published  Rates  and  Charges  Until  Set 
Aside  by   Commission. 

Sec.  263.  Carriers  Must  Collect  the  Scheduled  Rates  and  Charges  for 
Interstate  Transportation. 
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See.  264.  Illustrative  Cases  Wherein  the  Foregoing  Rule  was  Applied 
and  Enforced. 

Sec.  265.  Defense  of  Estoppel  to  Actions  Against  Shippers  for  Under- 
charges. 

Sec.  26ti.  Penalty  for  Making  Erroneo\is  Quotation  of  Rate  When  Ship- 
per  is   Damaged   Thereby. 

Sec.  267.  In  Actions  to  Collect  Scheduled  Rates  Counterclaims  for 
Damages  to  Goods  Prohibited. 

Sec.  268.  Damages  Not  Recoverable  for  Failure  to  Post  Rates  at  Sta- 
tions. 

Sec.  269.  Rule  Stated  in  Foregoing  Paragraph  lUnstrated  in  Ad.iudi- 
cated  Cases. 

Sec.  270.  Shipper  May  Recover  Damages  for  Collection  of  Rate  in 
Excess  of  that  Fixed  by  Schedule. 

Sec.  271.  Nothing  but  Money  May  be  Lawfully  Received  for  Trans- 
portation of   Either   Passengers   or   Property. 

Sec.  272.  Acceptance  of  Promissory  Notes  in  Payment  for  Freight 
Charges  Unlawful. 

Sec.  273.  Separately  Established  Rates  must  be  Published  in  Absence 
of  Joint  Rates  over  Through  Route. 

Sec.  274.  When  Through  Rate  is  Made  up  of  Sum  of  Locals,  Rates 
in  Effect  on  Date  of  Shipment  Apply. 

Sec.  275.  Departures  from  Published  Tariffs  Permitted  in  Perform- 
ance of  Private  Duties  of  Carriers. 

Sec.  276.  Rates  for  Passage  of  Vehicles  on  Railroad  Ferries  .Must  be 
Filed. 

CHAPTER   XIV. 

DA:\IAGES    or    reparation    for    violations    of    COMMERCE 
ACT— jurisdiction   OF   COURTS   AND   COM- 
MISSION. 

Sec.  277.  Statutory  Provision  Creating  Civil  Liability  for  Damages 
Due  to  Violation   of   Interstate   Commerce  Act. 

Sec.  278.  Statutory  Authority  of  Commission  and  Courts  to  Award 
Damages  for  Violation  of  Act. 

Sec.  279.  Commission  Without  Authority  to  Award  Damages  Prior 
to  Amendment  of  1889. 

Sec.  280.  Award  of  Damages  by  Commission  for  Unlawful  Discrimina- 
tion— Former  and  Present  Rule. 

Sec.  281.  Authority  of  Commission  to  Award  Damages  PJxtends  Only 
to  Violations  of  Act  to  Regulate  Commerce. 

Sec.  282.  Conflicting  Provisions  Harmonized  and  Exclusiveness  of 
Remedy  before  Commission,  in  Certain  Cases,  Established. 

Sec.  283.  Courts  Without  Primary  Jurisdiction  to  Award  Damages 
for  Exaction  of  Excessive  Interstate  Rates. 

Sec.  284.  But  Actions  for  Overcharges  Exceeding  Scheduled  Rates 
may  be  Prosecuted  in  Courts  without  Previous  Determina- 
tion of  Commission. 
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Sec.  285.     Suits  for  Damages  Recoverable  Under  Secliun   8  Caiinot  be 

Prosecuted  in  State  (Courts. 
Sec.  286.     Damages    Caused     by     Unjust     Discrimination.    Preliminary 

Order  of  Commission  Essential,  When. 
Sec.  287.     Original    .Jurisdiction    of    State    Courts    to    Award    Damages 

Against   Interstate  Carriers  not  Wholly   Superseded. 
Sec.  288.     In  Actions  for  Damages  for  Violation  of  Statute  Pecuniary 

Loss  !\lust  be  Shown. 
Sec.  289.     -Measure  of  Damages   for  I'nreasonalile   Rates   and   Unlawful 

Discriminations. 
Sec.  290.     Parties  Entitled  to  Damages  for  Excessive  Freight  Charges 

— Consignors  and  Consignees. 
Sec.  291.     Right    of    Shipper    to    Reparation    When    Arbitrary    Sum    Is 

Added  to  Sale  Price  to  Cover  Excessive  Charges. 
Sec.  1*92.     Foregoing    Principle    Approved    by    Federal    Supreme    Court 

— Southern  P.  Co.  v.  Darnell-Taenzer  Lumber  Co. 
Sec.  298.     Reparation   on   Past   Shipments  not  Automatically  Awarded 

on    Poinding   that   Rate   is   Excessive. 
Sec.  294.     Damages   Growing   out  of  Inadequate   Service  or   Facilities. 
Sec.  295.     Damages    for    Misrouting    Shipments    May    be    Awarded    by 

Commission,  When. 
Sec.  29fi.     Reparation  Awarded  by  Commission  for  Overcharges  a  Bar 

to  Subsequent   Action  for  Additional   Damages. 
Sec    297.     Findings  of  Commission  on  Reasonableness  of  Rates  Inure 

to  Benefit  of  Every  Person  Paying  the  Unjust   Rate. 
Sec.  298.     Findings  of  Fact  Required  When  Commission  Awards  Dam- 
ages Against  a  Carrier. 
Sec.  299.     Statute    Prescribing    Findings    and    Orders    of    Commission 

Prima    Facie    Evidence   of    Facts    Therein    Stated.    Consti- 
tutional. 
Sec.  300.     Commission     May     Order     Reparation     without     Prescribing 

Maximum  Rate  to  be  Observed  in  the  Future. 
Sec.  301.     Actions   to   Enforce   Orders   of   Commission   Awarding   Dam- 
ages may  be  Prosecuted  in  State  as  well  as  Federal  Courts. 
Sec.  302.     Complaints   for   Damages  before  Commission   must  be  Filed 

within  Two   Years. 
Sec.  :;03.     Assignability   of   Claims    for   Damages   under   the    Interstate 

I'ommerce  Act. 
Sec.  304.     Allowance   of    Attorney's    Fees    for    Services    in    Reparation 

Cases  Before  Commission    not    Permitted. 

CHAPTER    XV. 

LIABILITIES    FOR    LOSS   AND    DAMAGE    TO    INTERSTATE    SHIP- 
MENTS—CARMACK    AMENDMENT. 

Sec.  305.     Initial    Carriers    Liable   for    Loss   and    Damage    to    Proi>erty 

Moving  in   Interstate  Commerce. 
Sec.  nofi.     Constitutionality  and  Validity  of  the  Carmack  Amendment. 
2  Common  Carriers  P.. 


xviii  Fedeeal  Liabilities  of  Carkikijs. 

Sec.  307.  Law  Governing  Duties  of  Carriers  for  Loss  or  Damage  to 
Interstate  Shipments  Prior  to  1906. 

Sec.  308.  Purpose  of  Congress  in  the  Enactment  of  the  Carmack 
Amendment. 

Sec.  309.  Stipulations  Exempting  Initial  Carrier  from  Liability  for 
Loss  and  Damage  on  Connecting  Lines  Invalid. 

Sec.  310.  All  State  I^ws  and  Rules  Regulating  Liabilities  for  Loss 
and  Damage,  Superseded  as  to  Interstate  Shipments. 

Sec.  311.  Decisions  of  Federal  Courts  Control  in  Construing  Carmack 
Amendment. 

Sec.  312.  State  Courts  may  Enforce  Provisions  of  Carmack  Amend- 
ment and  Award  Damages  Thereunder. 

Sec.  313.  Actions  Brought  in  State  Courts  under  Carmack  Amend- 
ment not  Removable,  When. 

Sec.  314.  Initial  Carrier  may  not  be  Sued  in  Domicile  of  Terminal 
Carrier. 

Sec.  315.  Receipt  from  Shipper  of  Money  Paid  by  Initial  Carrier 
Binding  upon  Connecting  Carrier  in  Absence  if  Fraud. 

Sec.  316.  Recovery  Against  Initial  Carrier  Bars  an  Action  Against  Con- 
necting  Carriers. 

CHAPTER   XVI. 

THE  CARMACK  AMENDMENT  AS  MODIFIED   BY  FIRST   AND 
SECOND  CUMMINS  AMENDMENTS. 

Sec.  317.  Text  of  the  Carmack  Amendment  as  Modified  by  First  and 
Second  Cummins  Amendments. 

Sec.  318.  Causes  Leading  to  Enactment  of  First  Cummins  Amendment 
— Agreed  Valuation  Clauses  and  Notices  of  Loss. 

Sec.  319.  Effect  of  Second  Amendment  upon  Provisions  of  First  Cum- 
mins Amendment. 

Sec.  320.  Object  and  Purpose  of  Congress  in  Enacting  Second  Cum- 
mins Amendment  of  1916. 

Sec.  321.     Cummins  Amendment  has  no  Retroactive  Effect. 

Sec.  322.  Initial  Carriers  Subject  to  the  Statute  as  Changed  by  Cum- 
mins Amendment. 

Sec.  323.    Interurban  Electric  Railroad  Subject  to  Statute,  When. 

Sec.  324.  Carriers  Liable  for  Full  Actual  Loss,  Damage  or  Injury  to 
Ordinary  Live  Stock. 

Sec.  325.  Limitations  of  Liability  Valid  as  to  Property  Other  Than 
Live   Stock,  When. 

Sec.  326.  Stipulations  as  to  Notice  of  Claims  and  Limitations  upon 
Filing  of  Suits  Now  Regulated  by   Statute. 

Sec.  327.  Statute  not  Applicable  to  Export  and  Import  Shipments  to 
and  from  Countries  not  Adjacent  to  United  States. 
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CHAPTER  XVII. 

BASIS,  NATURE  AND  EXTENT  OF  LIABILITY  UNDER  CARMACK 
AMENDMENT  AS  AMENDED. 

Ses.  :!28.    Liability    Imposed    by   the   Statute   Is   that    of   Common    Law 

Doctrines  Governing  Duties  of  Carriers. 
Sec.  329.     Ancient  Common  Law  and  Modern  Exceptions  to  Liabilities 

of  Common  Carriers. 
Sec.  330.    Interstate  Carriers  may  Contract  Against  I.rf)ss  by    Fire  not 

Due  to  Negligence. 
Sec.  330a.  Stipulations    Exonerating   Carrier   from    Its   Own    Negligence 

Invalid  Though  Filed  with  Commission. 
Sec.  331.     Proviso   Reserving   all    Remedies    under    Existing   Laws    Re- 
lates Solely  to  Remedies  under  Federal  Laws. 
Sec.  332.     Duties   and    Obligations   of   Initial   Carrier   Commence    with 

Delivery   of   Property   for   Transportation. 
Sec.  333.     Effect  of  Failure  or  Refusal  of  Initial  Carrier  to  Issue  Bill 

of  Lading. 
Sec.   334.     Term    "Lawful    Holder"   of   Bill   of    Lading    not    Limited    to 

Owner  of  Property  Transported. 
Sec.  335.     Bill    of    Lading    Issued    by    Initial    Carrier    Governs    Entire 

Transportation — Second   Bill  Void. 
Sec.  336.     Statute  Embraces  Damages  due  to  Delay  as  Well  as  for  Loss 

or  Injury  In  Course  of  Transportation. 
Sec.  337.     Wrongful   Delivery  by  a  Terminal   Carrier  a  "Loss"  Within 

Meaning  of  Statute. 
Rec.  338.     Initial    Carriers    Liable    for    Proi>erty    Held    by    Terminal 

Carrier  as  Warehouseman — Conflicting  Decisions. 
Sec.  339.     Nature  of  Carrier's  Liability  as  Warehouseman. 
Sec.  340.     Quantum    of   Proof  Necessary    to   Establish    Liability    under 

Federal  Statute. 
Sec.  341.     Federal  Rule  as  to  Negligent  Delay  Co-operating  with  Act  of 

God  in  Destruction  of  Property. 
Sec.  342.     Connecting   and    Terminal   Carriers    Liable    Under    Carmack 

Amendment  as  Amended,  When. 
Sec.  343.     Connecting   and   Terminal   Carriers    not   Liable   for  Acts   of 

Initial  Carrier. 
Sec.  344.     Presumption  that  Loss  or  Damage  Occurred  on  Line  of  Ter- 
minal Carrier— Contrary  Rulings. 
Sec.  345.     Last  Carrier  not  Liable  in  Absence  of  Proof  of  Damage  ou 

its  Line. 
Sec.  346.     Effect  of  Re-routing  or  Change  of  Destination   upon   Liabil- 
ity of  Initial  Carrier. 
Sec.  347.     Carriers  May  Limit  Liability  for  Value  of  Property  at  Time 

and  Place  of  Shipment. 
Sec.  348.     Provisions  of  Shipper's  Contract   with  Initial   Carrier   Inure 

to  Benefit  of  Connecting  Carrier, 
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CHAPTER  XVIII. 

THE  FEDERAL  BILL  OF  LADING  LAW. 

Sec.  349.     Origin    and    General    Scope    of   the    Federal    Bill    of   Lading 

Law. 
Sec.  350.     Constitutionality  and  Validity  of  the  Act. 
Sec.  351.*   Leading  Provisions  of  Act— Rule  in  Friedlander  v.  Texas  & 
Pacific  R.  Co.,  Modified. 

CHAPTER  XIX. 

THE    INTERSTATE   COMMERCE    COMMISSION— ITS    NATURE, 
FUNCTIONS,  POWERS  AND  DUTIES. 

Sec.  352.     Necessity    of    a    National    Commission    to    Enforce    Federal 

Legislation  Regulating  Railroads. 
Sec.  353.     Statutory    Provision     Creating     the     Interstate     Commerce 
Commission. 

Sec.  354.     Amendments  of  1906   and   1917   Increasing  Membership   and 
Salaries  of  the  Commissioners. 

Sec.  355.     Commission     an     Administrative     Body     Exercising     Quasi 
Judicial  Functions. 

Sec.  356.     General    Statement    of    Powers    and    Duties    of    Commission 
over  Interstate  Carriers. 

Sec.  357.     Commission  Authorized  to  Divide  its  Members  into  Divisions. 

Sec.  358.     Three    Divisions    of    Commission    Established    Pursuant    to 
Foregoing   Amendment. 

Sec.  359.     Limitation    upon    Powers   of  Commission   in   Regulating   In- 
terstate Carriers  and  Transportation. 

Sec.  360.     Commission   Without   Authority  to   Compel   Carriers   to  Ac- 
quire and  Furnish  Special  Kind  of  Cars. 

Sec.  361.     Duty   to  Furnish   Cars  for   Interstate   Shipments  a   .ludicial 
Question  for  Courts  and  not  Administrative  in  Character. 

Sec.  362.     Maximum  Rates  and  Charges  for  Interstate  Transportation 
may  be  Prescribed  by  Commission. 

Sec.  363.     Proposed  Advances  in  Rates  may  be  Suspended  by  Commis- 
sion Pending  Investigation  of  Propriety. 

Sec.  364.     Amendment  of   1917   Prohibiting  Filing  of   Increased   Rates 
without  Approval  of  Commission. 

Sec.  365.     Rules  of  Carriers  Governing  Distribution,  Exchange,   Inter- 
change and  Return  of  Cars. 

Sec.  366.     Statute    Compelling    Carriers   to    Establish    Through    Routes 
and  Joint  Rates  upon  Order  of  Commission,  Valid.     . 

Sec.    367.     Powers  of,  and  Limitations  Upon,  Commission  in  Establish- 
ing Through  Routes  and  Joint  Rates. 

Sec.  368.     When  Commission  may  Establish  Through  Routes  and  Max- 
imum Joint  Rates  between  Rail  and  Water  Lines. 

Sec.  369.     Jurisdiction   of   Commission    in    Connection    with    Transpor- 
tati(m  to  Adjacent  Foreign  Countries. 
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Sec.  370.     Commission    may    not    Compel    a    Carrier    to    Rereive    and 

Switch  Carload  Freight  to  Industries  on  its  Terminals. 
Sec.  371.     Commission    may    Authorize    Carriers    to    Charge    I.«ss    for 

Longer  than   for  Shorter  Distance. 
Sec.  372.     Commission  may  Authorize  Rail  Carriers  to  Continue  Own- 
ership of  Water  Lines. 
Sec.  373.     Commission   may   Prescribe   the    Forms   of   ;ill    Schedules   of 

Rates  and  Charges. 
Sec.  374.     Charges  by  Shipi)ers  against  Carriers  for  Services  Connected 

with  Transportation  under  Control  of  Commission. 
Sec.  375.     Commission    may   Formulate   Regulations   for   the  Transpor- 
tation of  Explosives. 
Sec.  37C.     Switch    Connections    may    be    Ordered    by    the    Commission, 

When. 
Sec.  377.     Forms  of  all  Accounts,  Records  and  .Memoranda  of  Carriers 

Subject  to  Control  of  Commission. 
Sec.  378.     Power    of    Commission    over    Rail    Carriers    Di-scriniinating 

against  Steamship  Lines  to  Foreign   Countries. 
Sec.  379.     Rail  Rates  Reduced  to  Meet  Water  Competition  may  not  be 

Raised  without  Permission  of  Commission. 
Sec.  380.     Physical  Connection  between  Line  of  Rail  Carriers  and  Water 

Carriers  may  be  Established   by  Commission. 
Sec.  381.     Maximum    Proportional    Rates   by    Rail   to  and    From    Ports 

may  be   Established  by  Commission,   When. 
Sec.    382.     Commission    Without    Jurisdiction    to    Regulate   Charges    in 

Connection  with  28-Hour  Livestock  Law. 
Sec.  383.     Commission  Required  to  Make  Annual  Reports  to  Congress. 
Sec.  384.     Rules  and  Regulations  for  Inspection  of  Locomotive  Boilers 

Controlled   by   Commission. 
Sec.  385.     Carriers  Required  to  Make  Monthly  Reports  of  all  Accidents 

to   Commission. 
Sec.  386.     Commission  May  Require  Annual  Reports  from  all  Common 

Carriers  Subject  to  Statute. 
Sec.  387.     Power  of  Commission   over   Safety   Appliances   on   Railroad 

Cars  and  Engines. 
Sec.  388.     Commission    Empow-ered   to    Investigate    Railroad   Accidents 

to  Make  Reports. 

CHAPTER   XX. 

PROCEDURE   BEFORE   INTERSTATE   COMMERCE  COMMISSION. 

Sec.  389.     Who  May  Make  Complaints  to  the  Commission. 

Sec.  390.     Absence  of  Direct   Damage  to  Complainant  not  Ground  foi 

Dismissal  of  Complaint. 
Sec.  391.     Power    of    Commission    to    Proceed    when    Acting    upon    its 

Own  Motion. 
Sec.  392.     Power  of  Commission  to  Formulate  Rules  of   Procedure. 
Sec.  393.     Rules  Governing  Complaints  Filed  Before  Commission. 
Sec.  394.     Essentials  of  Complaints  When  Reparation  is  Sought. 
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Sec.  395.  Formal  Claims  for  Reparation  Based  upon  Findings  of  Com- 
mission. 

See.  396.  Specifications  of  Complaints.  Answers,  Briefs,  Petitions,  Ap- 
plications, etc. 

Sec.  397.     Applications  to  Carriers  Under   Fourth   Section. 

Sec.  398.     Suspensions  of  Tariff  Schedules  under  Section  15. 

Sec.  399.  Requirements  of  the  Rules  at  to  Answers  Filed  Before  Com- 
mission. 

Sec.  400.     Method  of  Serving  Papers. 

Sec.  401.  .Amendments  to  Complaints  or  Answers  in  Proceedings  Be- 
fore Commission. 

Sec.  402.  Commission  May  Order  Testimony  to  be  Taken  by  Deposi- 
tion at  any  Stage  of  Proceedings. 

Sec.  403.     Method  of  Hearing  Before  the  Commission. 

Sec.  404.  May  Hold  Hearings  or  Prosecute  Inquiries  Anywhere  in  the 
United  States. 

Sec.  405.     Continuances,  Extensions  of  Time  and  Stipulations. 

Sec.  406.  Commission  may  Compel  Attendance  and  Testimony  of  Wit- 
nesses and  Production  of  Papers. 

Sec.  407.  Schedules,  Contracts  and  Annual  Reports  Filed  with  Com- 
mission— Public  Records  Receivable  as  Prima  Facie  Evi- 
dence, When. 

Sec.  408.  Transcripts  of  Testimony  to  be  Furnished  Complainant  and 
Defendant. 

Sec.  409.     Rules   Governing  Filing  of   Briefs. 

Sec.  410.  Orders  of  the  Commission — Enforcement,  Service  of,  and 
Duties  of  Carriers  Thereunder. 

Sec.  411.  Applications  for  Rehearing  or  Reopening  before  the  Com- 
mission— Procedure. 

Sec.  412.     Employment  of  Attorneys  to  Aid  Commission  Authorized. 


Part  Three 

personal  injuries  to  interstate  employes  of  common 

carriers. 

The  Federal  Employers'  Liability  Act, 

CHAPTER  XXI. 

SCOPE,  PURPOSE,  VALIDITY  AND  EFFECT  OF  FEDERAL 
LIABILITY   ACT. 

Sec.  413.     Source,  Nature  and   Extent  of  Power  of  Congress  to   Regu- 
late Relation  of  Master  and  Servant. 
Sec.  414.     Employers'   Liability  Act   of   1906    Invalid. 
Sec.  415.     Second    Federal    Employers'    Liability    Act    Valid. 
Sec.  416.     Scope  of  the  Federal  Employers'  Liability  Act. 
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Sec.  417.  Purpose  of  Congress  In  Enactment  of  Federal  Act — rnifonn- 
ity  and   Modification  of  Common   Law  Rules. 

Sec.  418.     Defects  in  Act  of  1908  and  Amendments  of  1910. 

Sec.  419.  Congressional  Puri)ose  in  tiie  Enactment  of  the  Amendments 
of  1910. 

Sec.  420.  Extent  of  Power  Exercised  by  Congress  in  Passing  the 
Liability  Act. 

Sec.  421.  Exclusiveness  of  the  Federal  Act  and  its  Effoct  upon  State 
Laws. 

Sec.  422.  State  Workmen's  Compensation  Laws  Super.seded  by  Fed- 
eral Act  as  to  Injuries  Arising  in  Interstate  Commerce. 

Sec.  423.  Common  Law  Right  of  Parents  to  Recover  for  Loss  of  Serv- 
ice of   Minor  Employe   Injured,   Superseded. 

Sec.  424.  Remedy  Provided  by  Statute  Limited  to  Employes  Only  of 
Common  Carriers  by  Railroad. 

Sec.  425.  Employes  on  Ocean-going  Ships  Owned  by  Common  Carriers 
by  Railroads  not  Included. 

Sec.  426.     Decisions    of   National    Courts    Construing    Act    Control. 

Sec.    427.     Laws  of  State  Control  as  to  Procedure. 

Sec.  428.  Fellow  Servant  Rule  Abolished  as  to  all  Interstate  Em- 
ployes. 

CHAPTER  XXII. 

CARRIERS  SUBJECT  TO   LIABILITY   ACT. 
Sec.  429.     General  Rule  as  to  When  Railroad  Companies  are  Engaged 

in  Interstate  and  Foreign  Commerce. 
Sec.  430.     Railroads  Within  the  Act  Defined — Spur  Tracks. 
Sec.  431.     Railroad  Must  be  a  Common  Carrier — Tap  Lines  and  Logging 

Roads. 
Sec.  432.     Carriers    Owning    and    Operating    Lines    Wholly    Within    a 

Single  State  Subject  to  Federal  Act,  When. 
Sec.  433.     Railroad  Carriers  Engaged  in  Foreign  Commerce  Subject  to 

the  Statute. 
Sec.  434.     Lessor  of  Railroad  Engaged  in  Interstate  Commerce  Liable, 

When. 
Sec.  4:;5.     Interurban  Electric  Railroads  Included  Within   the  Act. 
Sec.  436.     Railroads   Carrying   Passengers  and  no   Freight. 
Sec.  437.     Ships  or  Vessels  not  a  Part  of  a  Railroad  System. 
Sec.  438.     Street  Railroads  not  Within  the  Terms  of  the  National  Act. 
Sec.  439.     Receivers  of  Railroad  Corporations  Included  Within  the  Act. 
Sec.  440.     Sleeping  Car  Companies  not  Common  Carriers  by  Railroad. 
Sec.  441.     Express  Companies  not  Common  Carriers  by  Railroad  I'nder 

Federal  Act. 
Sec.  442.     All    Carriers    by    Railroad    and    all    their    Employes    Within 

Territories  Included. 
Sec.    443.     Beginning  and  Ending  of  Interstate  Character  of  Shipments. 
Sec.  444.     Hauling  Empty  Cars  or  Company  Property  over  State  Line. 
Sec.  445.     Transportation   from    Point   to    Point   in    One    State    Passing 

Through  Another  State  in  Transit. 
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Sec.  446.  When  Resliipment  from  Point  of  Delivery  Changes  Inter- 
state Character  of  Traffic. 

Sec.  447.  When  Reshipnient  from  Point  of  Delivery  Does  not  Change 
Interstate   Character  of  Traffic. 

See.  44S.  Proof  that  Injured  Servant  is  Employed  in  Interstate  Coni- 
merce  Sufficient  to  show  that  the  Railroad  is  so  Engaged. 

CHAPTER  XXIII. 

EMPLOYES   ENGAGED    IN    INTERSTATE    COMiMERCE— GENERAL 

PRINCIPLES. 

Sec.  449.  Statute  Includes  Only  Employes  Injured  While  Engaged  in 
Interstate   Commerce. 

Sec.  450.  Employment  .in  Interstate  Commerce  not  Restricted  or  Lim- 
ited to  Actual  Transportation  from  One  State  to  Another. 

Sec.  451.  Same  Act  INlay  Constitute  Interstate  Employment  in  One 
Relation  and  not  in  Another. 

Sec.  452.  Criterion  Adopted  by  United  States  Supreme  Court  in  De- 
termining  Employment   in    Interstate  Commerce. 

Sec.  453.     Employes  Presumed  to  be  Engaged  in  Intrastate  Commerce. 

Sec.  454.  Prior  or  Subsequent  Employment  Immaterial  in  Determin- 
ing Applicability  of  Federal   Statute. 

Sec.  455.  Servants  Employed  in  Both  Intrastate  and  Interstate  Com- 
merce. 

Sec.  45ti.  Employes  on  Premises  of  Railroad  Company  Going  to  or 
from  Work. 

Sec.  457.  Status  of  Employes  Injured  While  Going  to  or  from  Day's 
Work  Partly  in  Interstate  and  Partly  in  State  Commerce. 

Sec.  458.  Employer  not  Liable  to  Employe  Injured  After  Day's  Work 
is  Over — Sleeping  in   Cars. 

Sec.  459.  Effect  of  Temporary  Cessation  in  or  Abandonment  of  Work 
in   Interstate   Commerce. 

Sec.  460.  Employes  of  Private  Carriers  Transporting  their  Own  Prop- 
erty not  Subject  to  Statute. 

Sec.  461.  When  Questions  of  Employment  in  Interstate  Commerce 
should  be   Submitted  to  Jury. 

Sec.  462.  Decisions  Construing  Federal  Safety  Appliance  Act  not 
always  Applicable  in  Construing  Employers'  Liability  Act. 

Sec.  463.  Instances  where  Employes  were  Engaged  in  Interstate  Com- 
merce but  Erroneously  Held  to  Have  Been  Engaged  in  In- 
trastate Commerce. 

Sec.  464.  Instances  Where  Employes  Were  Engaged  Exclusively  in 
Intrastate  Commerce  but  Erroneously  Held  to  have  been 
Engaged    in    Interstate    Commerce. 

Sec.  465.  Burden  of  Proving  Interstate  Employment  is  Upon  the 
Plaintiff. 

.Sec.  466.  Burden  of  Proving  Interstate  Employment  upon  Defend- 
ant, When. 
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CHAPTKK   XXIV. 
EMPLOYES    ENGAGED    IN    CONSTRUCTION    AND    liEPAIK    \VOHK. 

Sec.  467.     Employes  Engaged  in  Construction  of  Instrumentalities  for 
Future   Use  in   Interstate  Commerce. 

Sec.  468.     Distinction    between    Original    Construction    Work    and    Re- 
pair or  Maintenance  of  Interstate  Highways  by  Rail. 

Sec.  469.     Bridge    Workers    and    Carpenters    Employed    in    Interstate 
Commerce,  When. 

Sec.  470.     Far  Reaching  Effect  of  Pedersen  Case  in  Extending  National 
Control  over  Railroad  Employes. 

Sec.  471.     Erecting    Foundation    for    New    Bridges    under    Old    Bridges 
Forming  Parts  of  Interstate  Lines. 

Sec.  47:2.     Removing  Bolts  from  Timbers  after  Haviui;  Been  Taken  Out 
of  Interstate  Bridges. 

Sec.  473.     Repairing   Tracks   of   Interstate   Carriers — Section    men    and 
Track  Laborers. 

Sec.  474.     Status  of  Laborers  Repairing  Side  Tracks,  Spur  Tracks  and 
Switches. 

Sec.  475.     Maintenance   and    Repair   of   Turntables   on    Interstate   Rail- 
roads. 

Sec.  476.     Clearing    Debris    from    Interstate    Lines    after    Wrecks    and 
Constructing  Temporary  Tracks. 

Sec.  477.     Employes   Surveying  Track    to   Improve   T'ondition    of  Road- 
bed. 

Sec.  478.     Employes  Handling  Rails  on  Tracks  of  Interstate  Carriers. 

Sec.  479.     Picking  up  Old  Rails  and  Storing  New  Ones  Along  Track  for 
Future  Use. 

Sec.  480.     When  Laborers  Handling  Ties  for  Common  Carriers  are  Un- 
der the  Federal  Act. 

Sec.  48L     Employes    Handling    Ballast,    Gravel,    Sand.    Etc.,    for    Use 
in  Repairing  Interstate  Tracks. 

Sec.  482.     Excavating  and    Deepening   Ditches   Along    Railroad   Tracks 
for    Drainage    Purposes. 

Sec.  48;5.     Repairing   or   Rebuilding    Depots,    Roundhouses,   Sheds,   et»-. 
not    Employment    in    Interstate    Commerce. 

Sec.  484.     Employes   Working  in    Machine   and    Repair   Shops,    Round- 
houses and  Other  Like  Buildings. 

Sec.  48.'S.     Earlier  Decisions  Overruled  by  Rulings  of  National  Sui)renie 
Court  Cited  in  Two  Foregoing  Paragraphs. 

Sec.  486.     When    Car    and    Engine    Repairers    are    Employed    in    Inter- 
state Commerce. 

Sec.  487.     Employes  Repairing  KIngines  and   Cars  in   Transit  or  Tem- 
porarily Delayed. 

Sec.  488.     Statutes    of    Shopmen    Repairing    Empty    Cars    in    Terminal 
Yards  and  Engines  in   Roundhouses. 

Sec.  489.     Subsequent    Cases    Applying    the    Doctiine    of    the    Winters 
Case  to  Car  and  Engine  Repairers. 
1  Control   Carriers  C 
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Sec.  490.  Differentiating  Factors  Between  Rulings  in  Winters  and 
Pedersen   Cases. 

Sec.  491.  Illustrative  Cases  in  which  Car  and  Engine  Repairers  were 
not  Employed  in  Interstate  Commerce. 

Sec.  492.  Repairing  Cars  and  Engines  Used  Exclusively  in  Interstate 
Commerce. 

Sec.  493.  Interstate  Status  of  Employes  Painting  Instrumentalities 
of  Commerce  Among  the  States. 

Sec.  494.  Linemen  Repairing  Telegraph  and  Telephone  Lines  of  Inter- 
state Carriers. 

CHAPTER  XXV. 
INTERSTATE   STATUS   OF   TRAIN   AND   SWITCHING   CREWS. 

Sec.  49.T.  Train  I\Ien  on  Interstate  Trains  are  Employed  in  Interstate 
Commerce. 

Sec.  496.     When  Trainmen  are  not  Engaged  in  Interstate  Commerce. 

Sec.  497.     Employes   Preparing   Interstate   Trains   for   Movement. 

Sec.  498.  Beginning  and  Termination  of  Federal  Control  over  Crews 
on  Trains  Carrying  Interstate  Commerce. 

Sec.  499.  Interstate  Employment  of  Train  Crews  on  Return  Trip 
not  Shown  by  Proof  that  Train  on  Outgoing  Trip  Carried 
Interstate   Freight. 

Sec.  .500.  Train  and  Switching  Crews  "Making  Up"  and  "Breaking  Up" 
Interstate  Trains  in  Railroad  Yards. 

Sec.  .501.  Switching  Cars  Containing  Intrastate  Shipments  into  or  out 
of  Interstate  Trains — Early  Conflicting  Rulings. 

Sec.  502.  Status  of  Such  Employes  Finally  Held  to  be  Under  Federal 
Control. 

Sec.  503.  Test  in  Determining  when  Switching  Crews  are  Employed  in 
Interstate   Commerce. 

Sec.  504.  Doctrine  of  Behrens  Case  as  to  Interstate  Status  of  Switch- 
ing  Crews   Reaffirmed    and   Applied. 

Sec.  505.  Exceptions  to  Rule  that  Switching  Crews  Moving  Intra- 
state Cars  Exclusively  are  Governed  by  State  Law. 

Sec.  506.  Switching  Movements  of  Empty  Cars  in  Railroad  Yards  to 
be  Loaded  with  Interstate  Freight. 

Sec.  507.  Weighing  of  Cars  containing  Interstate  Freight  after  Un- 
loading to  Determine  Weight  of  Contents. 

Sec.  508.  Switching  Movement  of  Cars  After  Termination  of  Inter- 
state Journey  or  After  Receipt  by  Consignee. 

Sec.  509.  Switching  Cars  Loaded  with  Interstate  Freight  for  Re- 
pairs. 

Sec.  510.  Local  Movement  of  Cars  in  Yard  Between  Completion  of 
one    Interstate    Trip    and    Commencement    of    Another. 

Sec.  511.  Exceptions  to  Rule  that  Delivery  of  Cars  at  Destination 
ends   its   Interstate   Status. 

Sec.  512.  Switching  Movement  of  Car  of  Lumber  to  be  Used  in  Re- 
pairing the  Building  Cars  Used  in  Interstate  Commerce. 
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Sec.  513.  Employes  flaking  up  Train  of  Another  Company  for  an  In- 
state  Run   over   the    Latter's   Track. 

Sec.  514.  Illustrative  Cases  Sho\vinf<  Employment  of  Switching  CieA-g 
In   Interstate  Commerce. 

CHAPTER   XXVI. 

INTERSTATE  STATUS  OK  .MISCELLANEOUS  E.MPLOYES. 

Sec.  515.     Employes   Procuring   Supplies  and    .Materials   to   lie   U.sed   on 

Interstate  Trains. 
Sec.  516.     Supplying  and  Moving  Coal  for  Use  of  Engines  Pulling  Inter- 
state  Trains. 
Sec.  517.     Status  of  Employes  Dumping  Coal  from  Chutes  into  Tenders 

of  Interstate  Engines. 
Sec.  518.     Loading  and  Unloading  P'reight  from  Interstate  Trains  Con- 
stitutes Work  in  Interstate  Commerce. 
Sec.  519.     Status  of  Watchmen,  Detectives  and  other   Employe.s  doing 
Police  Duties. 
Yard   Clerks   Engaged   in   Interstate  Commerce,  When. 
Servants    of    Railroad    Companies    Handling    United    States 

Mail  in  Connection  with  Interstate  Trains. 
Agents    of    Express   Companies. 
Interstate   Status   of   Express   Jlessengers  Employed   Jointly 

by  Railroad  and  Express  Companies. 
Pullman    Employes. 
Miscellaneous  Employes. 

CHAPTER  XXVII. 
NEGLIGENCE  UNDER  FEDERAL  ACT. 

Sec.  526.     The  Statutory  Provision. 

Sec.  527.     Two  Branches  of  Negligence  Under  First  Section. 

Sec.  528.  Negligence  Criterion  of  Liability  of  Carrier  T'nder  National 
Statute. 

Sec.  529.  Negligence  need  not  be  Proven  when  Violation  of  Safety  Ap- 
pliance Act  is  Cause  of  Injury. 

Sec.  530.  Negligence  of  Human  Agencies  Not  Limited  to  Fellow  Serv- 
ants as  Construed  under  Common  Law. 

Sec.  531.  Negligence  of  Common  Carrier  Need  Not  be  Shown  by 
Direct   or   Positive   Proof. 

Sec.  53'_'.     .Judicial   Definition   of  Negligence. 

Sec.  533.  Carrier  not  Required  to  Furnish  Latest,  Best  and  Safest 
Appliances  for  Interstate  Employes. 

Sec.  534.  Custom  or  Practice  of  Other  Railroads  not  Conclusive  in 
Determining  Exercise  of  Ordinary  Care. 

Sec.  535.  Decisions  of  National  Courts  Control  in  Determining  Neg- 
ligence— Contrary   Rulings. 

Sec.  536.  Conflicting  Rulings  Finally  P^liminated  by  Controlling  De- 
cisions of  National  Supreme  Court. 

Sec.  537.  Negligent  Act  Must  have  been  Committed  while  Employe 
was  Acting  within  Scope  of  Employment. 


Sec. 

520. 

Sec. 

521. 

Sec. 

522. 

Sec. 

523. 

Sec. 

524. 

Sec. 

525. 
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Sec.    538.     Negligence  Must  be  Proximate  Cause  of  Injury. 
Sec.  539.     Meaning  of  the  Phrase  "In  Whole  or  in  Part." 
Sec.  540.     State  Statutes  Creating  Presumption  of  Negligence  from  In- 
jury Inapplicable  to   Interstate   Employes. 
Sec.  ri41.     Mississippi  "Prima  Facie"  Statute  Held  Applicable  to  Actions 

under  F'ederal   Act. 
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Sec.  548.     Cases  Under  Federal  Act  in  Which  the  Facts  were  Held  to 

Show  Actionable  Negligence. 
Sec.  549.     Cases  Under  Federal  Act  in  Which  the  Facts  were  Held  not 

to   Show   Actionable   Negligence. 
Sec.  550.     Statute  Covers  Acts  of  Intrastate  Employes  and  Defects  in 

Instrumentalities  Used  Solely  in  Intrastate  Commerce. 
Sec.  551.     Intrastate  Employes  Injured  by  Negligence  of  Interstate  Em- 

ploj'es  or   Instrumentalities  of   Interstate  Commerce  have 

no  Remedy  under  Federal  Act. 
Sec.  552.     Willful  Wrongs  not  Within  Terms  of  Act. 
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When  Assumption  of  Risk  is  not  a  Defense — Federal  Safety 

Appliance  Laws. 
State  Statutes  for  Safety  of  Employes   not    Included. 
Assumption  of  Risk   Eliminated  in  Actions  for  Violation  of 

Hours  of  Servire  Act. 
Confusing  Assumption  of  Risk  with  Contributory  Negligence 

in  Jury  Instructions  under  Federal  Act. 
When  Assumption  of  Risk   is  no   Defense  Whfn   there  is  a 

Plurality  of  Causes. 
Violations  of  Rules  not  Assumption  of  Risk. 
Concrete  Instruction  must  be  Given,  if  Requested. 
Failure  to  Instruct  on  Assumption  of  Risk  not  Error  When 

Defendant  has  not  been   Prejudiced  Thereby. 
Burden  of  Proving  Assumption  of  Risk  upon  Defendant. 
Defense    of    Assumption    of    Risk    Must    be    Pleaded    to    be 

Available. 
Cases    in    Which    Interstate    Employes    were    Held    to    have 

Assumed  the  Risk. 
Cases  in  Which  Interstate  Employes  were  Held  not  to  have 

Assumed  the  Risk. 
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Contributory  Negligence. 
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Statute  Suffer  Pecuniary  Loss. 

Sec.  601.  If  Injured  Employe  Lives  an  Appreciable  Length  of  Time, 
Beneficiaries  May  Also  Recover  Under  1910  Amendment. 
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Part  Foi^r 
tederal  safety  appliance  act. 
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HISTORICAL    REVIEW    OF    ORIGINAL    ACT    AND    AMENDMENTS 
AND   ORDERS   THEREUNDER. 
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Causes    Including   the    Enactment    of    the    Original    Federal 
Safety  Appliance  Act. 

Summary  of  the  Provisions  of  the  Original  Act  of  189o. 

Original  Order  of  Commission  Prescribing  Standard  Height 
of  Drawbars  on  Freight  Cars. 
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Sec.  729.     New  Order  Concerning  Height  of  Drawbars  on  Freight  Cars. 
Sec.  730.     Standardization    Order    of    the    Interstate    Commerce    Com- 
mission. 

CHAPTER   XL. 

PURPOSE,  GENERAL  SCOPE,  VALIDITY,  INTERPRETATION  AND 
EFFECT    OF   STATUTE. 

Sec.  731.     Validity  of  the  Original  Safety  Appliance  Act  of  1903. 

Sec.  732.  Purpose  and  Object  of  Congress  in  Enacting  the  Safety  Ap- 
pliance Act. 

Sec.  733.     Construction  of  Statute. 

Sec.  734.  Rules  Governing  Construction  of  Criminal  Statute  not  Ap- 
plicable. 

Sec.  735.  Federal  Decisions  Control  in  Construing  Safety  Appliance 
Act. 

Sec.  736.  Custom  of  Railroads  with  Acquiescence  of  Commission  Per- 
suasive in  Determining  Meaning  of  Statute. 

Sec.  737.  Distinction  Between  This  Statute  and  Employers'  Liabil- 
ity Act  as  to  Intrastate  Commerce. 

Sec.  738.  Itemedial  Provisions  of  Safety  Appliance  Act  not  I..imited 
to  Employes. 


Sec. 

719. 

Sec. 

720. 

Sec. 

721. 

Sec. 

722. 

Sec. 

723. 

Sec. 

724. 

Sec. 

725. 

Sec. 

726. 

Sec. 

727. 
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Sec.  739.  Statute  Applies  to  All  the  Territories  of  the  T'nlted  States 
and  the   District  of  Columbia. 

Sec.  740.  Safety  Appliance  Act  as  Amended  Includes  Cars  Used  in 
Intrastate  as  Well  as  in  Interstate  Commerce. 

Sec.  741.  Constitutionality  of  Amendment  Including  Cars  Used  E.x 
cluslvely  In    Intrastate   Commerce. 

Sec.  742.     Relationship  of  Intrastate  Cars  to  Interstate  Commerce. 

Sec.  743.     Meaning  of  the  Term  "I'sed"  on  Interstate  'lighways. 

Sec.  744.  Applicability  of  Statute  to  Intrastate  Cars  on  Tracks  Other 
Than   Main   Lines. 

Sec.  745.     No   Distinction    Between   Passenger   and    Freight  Cars. 

Sec.  746.  State  Laws  as  to  Safety  Appliances  on  all  Cars  of  Inter- 
state   Railroads   Invalid. 

Sec.  747.  Punishment  of  Crime  Against  Two  Sovereignties  Not  Ap- 
plicable in  Such  Cases. 

Sec.  748.  Delegation  to  American  Railway  Association  and  Commis- 
sion of  Authority  to  Designate  Height  of  Drawbars  Valid. 

Sec.  749.     Cars   and    Vehicles    Subject   to    the   Statute. 

Sec.  750.     Statute  Applies  to  Island  of  Porto  Rico. 

Ses.  751.  Carriers  Hauling  Car  with  Defective  Appliances  over  Track 
of  Another  Railroad  Subject  to  Penalty. 

CHAPTER  XLI. 

WHEN    CARRIERS    ARE    ENGAGED    AND    CARS    ARE    USED    IN 
INTERSTATE  COMMERCE  UNDER  SAFETY  APPLIANCE  ACT. 

Sec.  752.     Scope  of  Chapter. 

Sec.  753.  What  Constitutes  Interstate  Commerce  within  Purview  of 
Safety  Appliance  Act. 

Sec.  754.     Railroad   Must   be   a  Common   Carrier. 

Sec.  755.  Two  Requirements  as  to  Interstate  Character  of  Carriers 
and  Cars  Prior  to  1903  Amendment. 

Sec.  756.  Proof  of  Use  of  Car  in  IMoving  Interstate  Traffic  not  Es- 
sential Since  the  1903  Amendment. 

Sec.  757.  Put  Use  of  Car  in  Moving  Interstate  Traffic  Still  Material 
in  Determining  Application  of  Employers'  Liability  Act. 

Sec.  758.  Interstate  Status  of  Belt  Lines,  Terminal  Railroads  and 
Stock  Yard  Companies. 

See.  759.  Railroad  Wholly  Within  State  Transporting  Freight  in  Con- 
tinuous Shipment  Without  Traffic  Agreement  with  Other 
Carriers. 

Sec.  760.  Foregoing  Principle  Illustrated  and  Applied  in  Adjudicated 
Cases. 

Sec.  761.  Interurban  Electric  Railroads  Participating  in  Movement  of 
Interstate  Traffic. 

Sec.  762.  Industrial  Railroads  Forming  Connecting  Link  for  Inter- 
state Transportation. 

Sec.  763.  Transportation  from  One  Point  to  Another  in  Same  State 
Passing  in  Transit  Through  Another  State. 
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Sec.  764.  All  Cars  Hauled  in  Interstate  Trains  Impressed  with  Inter- 
state Character. 

Sec.  765.  Switching  of  Car  From  One  Yard  to  Another  Preparatory 
for  Interstate  Trip. 

Sec.  766.  Re-billing  Does  not  Control  in  Determining  Whether  a 
Shipment    is    Interstate    or    Intrastate. 

Sec.  767.  Hauling  Empty  Car  Over  the  State  Line  Constitutes  Inter- 
state Commerce. 

Sec.  768.  Car  Containing  Interstate  Traffic  Placed  on  Switching  Track 
for  Repairs. 

Sec.  769.     Dining  Car  on  Siding  Regularly  Hauled  in  Interstate  Trains. 

Sec.  770.     Transportation  of  Interstate  Traffic  for  Express  Companies. 

Sec.  771.  Transportation  of  Company  Property  Over  State  Line  is  In- 
terstate Commerce. 

Sec.  772.  Distinctions  between  "Haul"  and  "I'se"  of  Cars  Eliminated 
by  1903  Amendment. 

Sec.  773.  Movement  of  Cars  From  Transfer  Tracks  to  Industrial 
Track. 

CHAPTER  XLII. 
BASIS.  NATURE  AND  EXTENT  OF  LIABILITY  UNDER  STATUTE. 

Sec.  774.     Disregard  of  Requirements  of  Statute  Negligence  Per  Se. 
Sec.  775.     Statute  Imposes  Absolute  and  Unqualified  Duty  to  Maintain 

Appliances  in  Secure  Condition. 
Sec.  776.     Substitutes  for  Appliances  Required  by  Safety  Appliance  Act 

not  Lawful. 
Sec.  777.     Duty   of  Carrier   in    Personal    Injury   Suits   as   Broad   as   in 

Actions  for  Penalites. 
Sec.  778.     Remedial    Features  of  the   Statute   Apply   to   Movements   of 

Cars  Solely  for  Repairs. 
Sec.  779.     Doctrine   of   Seigel   v.   New    York,  C.    &   H.    R.    R.    Co.,    and 

Like  Cases,  Overruled. 
Sec.  780.     Duties  Imposed  by  Statute  in  One  Relation  not  Actionable  in 

Another. 
Sec.  781.     Proof  of  Knowledge  of  Defect  Not  an  Element  of  Violation 

of  Statute. 
Sec.  782.     Use   of  Care   and    Diligence    in    Discovering    and    Repairing 

Defects,  No  Defense. 
Sec.  783.     Proof   of    Negligence   Under    Liability   Act   not    Required    if 

Injury  was  Due  to  Violation  of  Safety  Appliance  Act. 
Sec.  784.     Same  Subject— Taylor  v.  St.  Louis.  I.  M.  &  S.  Ry.  Co. 
Sec.  785.     When    Employe's    Negligence    is    Sole    Cause   of    Injury,    No 

Recovery  Permitted. 
Sec.  786.     Duties  Imposed  by  Statute  Cannot  be  Evaded  by  Contract. 
Sec.  787.     Inconvenience    and    Impracticability    of    Statutory    Require- 
ments Will  not  Excuse  Violation. 
Sec.  788.     Appliances  Required   by   Statute  must  be  Operative. 
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Sec.  789.     Failure  of  Employe  to  Operate  Applianm  Capable  of  Being 

Operated,   no   Offense. 
Sec.  790.     Deliberate  Act  of  Kmploye  in  Causing  Api)lian(e  to  become 

Defective,  no  Defense. 
Sec.  791.     Duties  Placed  upon  Carrier  by  Statute  Cannot  be  Evaded  by 

Assignment. 
Sec.  792.     Railroad  Liable  for  Condition  of  Foreign  Cars. 
Sec.  793.     Carriers  may  Refuse  Defective  f'ars  from  Connecting  Lines. 
Sec.  794.     Defective  Equipment  Must  be  Proximate  Cause  of  Injury. 
Sec.  795.     Question  of  Proximate  Cause  Ordinarily  for  the  .Jury. 

CHAPTER  XLin. 
STATUTORY    REQUIREMENTS    AS    TO    AIR    BRAKES. 

Sec.  796.     Former  and  Present  Requirements  as  to  Povk^er  or  Air  Brakes 

on  Trains. 
Sec.  797.     Air  Brake  Provision  not  Applicable  to  Switching  Movements. 
Sec.  798.     What  Constitutes  a  "Train"  Under  Air  Brake  Provision. 
Sec.    799.     Inter-yard     Movements    as    Distinguished     from     Intra-yard 

Movements  Within  Air  Brake  Provision — Transfer  Trains. 
Sec.  800.     Air    Brakes    Required    on    Interurban    Electric    Trains    and 

Motors. 
Sec.  801.     Injuries   in   Collisions    Due   to    Failure   of   Train    Brakes   to 

Work. 
Sec.  802.     Use   of   Hand    Brakes   in    Train    Movements    Prohibited    ami 

Operation  of  Air  Brakes  Mandatory. 
Sec.  803.     Absolute    Duty    to    Maintain    Appliances    in    Repair    .\pplies 

to  Air  Brakes. 

CHAPTER  XLIV. 
STATUTORY  REQUIREMENTS  AS  TO  AUTO.MATIC  COUPLERS. 

Sec.  804.     The  Statutory  Provision. 

Sr?.  805.  Object  of  Congress  in  Requiring  Automatic  Couplers  on 
Railroad  Cars. 

Sec.  806.  Illustrative  Cases  Showing  Defective  Couplers  in  Violation 
of  Statute. 

Sec.  807.  Failure  of  Coupler  to  Work  lender  all  Circumstances  Con- 
stitutes  Violation   of  Statute. 

Sec.  808.  Employes  Entitled  to  Protection  of  Statute  Requiring  Auto- 
matic Couplers. 

Sec.  809.  Trainmen  on  Top  of  Cars  and  not  Actually  Engaged  in 
Coupling  Them. 

Sec.  810.  When  Violation  of  .Automatic  Coupler  Provision  is  not  Ac- 
tionable as  to  Employes  Injured  on   Duty. 

Sec.  811.  Employes  Entering  Between  Cars  for  Other  Purposes  Than 
Coupling  or  Uncoupling. 

Sec.  812.  Effect  of  Equipping  Cars  with  Automatic  Couplers  of  Dif- 
ferent Patterns. 
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Sec.  813.  Coupler  Provision  Applies  to  all  Cars  on  Interstate  High- 
ways  by  Rail. 

Sec.  814.  Automatic  Couplers  Required  in  Switching  Operations  as 
well  as  in  Line  Movements. 

Sec.    815.     Statute  Applies  to  Coupling  as  Well   as  to   Uncoupling. 

Sec.  816.  Coupling  of  Air  and  Steam  Hose  Between  Cars  no  Part  of 
Coupling  Operation. 

Sec.  817.     Operative  Couplers  Required  at  Both  Ends  of  Cars. 

Sec.  818.     Exception   to   the  Foregoing— Conflicting  Rulings. 

Sec.  819.  Automatic  Couplers  not  Required  on  Singly  Operated  Self- 
Propelled  Trolley  Cars. 

Sec.  820.  Preparation  of  Car  for  Coupling,  Part  of  Act  Regulated  by 
Statute. 

Sec.  821.  That  Coupling  Could  Have  Been  Automatically  Effected  by 
Using  Lever  on   Other   Side,   no    Defense. 

Sec.  822.  Automatic  Couplers  not  Required  between  Engine  and 
Tender. 

Sec.  823.  Actual  Use  of  Coupler  not  Necessary  to  Constitute  Of- 
fense. 

Sec.  824.     Failure  of  Pin  Lifter  to  Open  Knuckles. 

Sec.  825.  Illustrative  Cases  in  which  Violations  of  Coupler  Provision 
Held  to  be  Proximate  Cause  of   Injuries. 

Sec.  826.  Forms  of  Instructions  for  Violation  of  Coupler  Provision  in 
Personal   Injury   Cases. 

Sec.  827.     Model  Couplers  May  be  Exhibited  to  the  Jury. 

CHAPTER  XLV. 

DUTIES  OF  CARRIERS  AS  TO  GRAB  IRONS.  SILL  STEPS, 
RUNNING   BOARDS  AND  HAND   BRAKES. 

Sec.  828.  Requirement  of  Original  Act  Limited  to  Handholds  for  Cou- 
pling and  Uncoupling  Purposes  Only. 

Sec.  829.  Grab  Iron  Provision  Enlarged  by  Amendment  of  1903  to 
Include  Intrastate  Cars. 

Sec.  830.  Sill  Steps,  Hand  Brakes,  Ladders,  Running  Boards  and  Cer- 
tain  Grab   Irons. 

Sec.  831.  Employes  Using  Grab  Irons  for  Other  Purposes  Than  Cou- 
pling Cars,  "Within  Protection  of   Statute. 

Sec.  832.     No  Distinction  between  Foreign  and  Domestic  Cars. 

Sec.  833.  Substitutes  Affording  Equal  Security  with  Grab  Iron  or 
Handhold  Unlawful. 

Sec.  834.  Duty  to  Furnish  Sill  Steps,  Running  Boards,  Hand  Brakes 
and  Handholds  Absolute  and  Mandatory. 

Sec.  835.  Duties  of  Carriers  Include  Maintenance  as  well  as  Equipment 
of  Cars  with  Statutory  Appliances. 

Sec.  836.     Patton  v.   Illinois  C.  R.  Co.   and   Like  Cases  Overruled. 

Sec.  837.  Extent  of  the  Requirements  of  Section  2  of  the  1910  Amend- 
ment. 


Table  of  CoNTiiNis.  xli 


Sec.  8138.  Illustrative  Violation  of  Failure  to  .Maintain  Secure  Running 
Board. 

Sec.  739.  Erroneous  Views  as  to  Non-Ai)plical)ilily  of  Hand  Brake  Pro- 
vision to  Switching  Operations. 

Sec.  840.  Requirements  of  Section  2  of  1910  Amendment  not  Affected 
by  Order  of  Interstate  Commerce  Commission  under  Sec- 
tion 3. 

Sec.  841.  Purpose  of  Consress  in  Empowering  Commission  to  Prescribe 
Standardized  Equipments  on  all  Cars. 

CHAPTER  XLVI. 
STATl'TORY    REQUIREMENTS    AS    TO    DRAWBARS. 

Sec.  842.     Standard  Height   of  Drawbar   Required  A'ter   December  31, 

1910. 
Sec.  84:;.     Distinction    Between   New  and   Old   Orders  as   to  Height  of 

Drawbars. 
Sec.  844.     Ruling  in  St.   Louis,   I.   M.  &   S.   Ry.  Co.  v.  Taylor,   Modified 

by  New  Order. 
Sec.  845.     Instruction   Erroneous  Under  Both  Old  and  New  Orders. 
See.  846.     Instructions  Erroneous  Under  Old  Order  but  Correct  Under 

the  New  Order. 
Sec.  847.     Drawbar  Provision   Applicable  to  Engines  as   well   as  Cars. 
Sec.    848.     Duty    as    to   Height   of    Drawbars   Cannot    be    Delegated    or 

Evaded  by  Casting  it  Upon  Others. 

CHAPTER  XLVII. 

CARS   AND   MOVEMENTS   EXCEPTED  FROM   REQUIREMENTS   OF 

STATUTE. 

Sec.  849.     The   Statutory  Provision. 

Sec.  850.     "Necessary  Movement"  for  Repairs  Defined. 

Sec.  851.     When    Duty   Arises  to   Repair   Cars   at    Point   of   Discovery. 

Sec.  852.     All  Movements  of  Cars  from  Repair  Points  Prohibited. 

Sec.  853.     Illustrative  Movements  in  Violation  of  1910  Proviso. 

Sec.  854.     Burden  upon  Carrier  to  Bring  Itself  Within  Proviso  of  Act 

of  1010. 
Sec.  855.     Defective  Cars  may  be  Hauled  to  Repair  Points  in  Revenue 

Trains  or  with  Other  Cars  Commercially  Used. 
Sec.  85(;.     Exceptions    to    the    Safety   Appliance   Act    must    be    Strictly 

Construed. 
Sec.  S57.     Exempted  Movements  for  Repair  do  not   .\ffect   Liability  for 

Personal   Injuries. 
Se>".  S.'>8.     Cars   on    Interurban    Railroads    Moving    Partly    Over    Street 

Railroad   Tracks   Not  Exempted. 
Sec.  S.")9.     May  Haul  Defective  Cars  Containing  Livestock  or  Perishable 

Freight  with  Chains. 
Sec.  860.     Necessity  of  Movement  for  Repairs  Generally  a  Question  for 

the  .lurv. 
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Sec.  861.     Law  as  to  Movement  of  Defective  Cars  Prior  to  1910  Amend 

ment. 
Sec.  862.     Cars    Exempted    from    Requirements    of    Act    on    Interstate 

Highways  not  Subject  to  State  Laws. 

CHAPTER  XLVIII. 

ASSUMPTION  OF  RISK  AND  CONTRIBUTORY  NEGLIGENCE 
UNDER  SAFETY  APPLIANCE  ACT. 

Sec.    863.     Assumption  of  Risk  no  Defense  to  Injury  Due  to  Violation  of 

Safety  Appliance  Act. 
Sec.  864.     Employe's  Knowledge  of  Defect  no  Bar  to  a  Suit. 
Sec.  865.     Assumption  of  Risk  When  Two  Distinct  Acts  of  Negligence 

are  Submitted. 
Sec.  86i^.     Distinction  between   Assumption   of  Risk   and   Contributory 

Negligence. 
Sec.  867.     Contributory   Negligence   a   Defense   Prior   to   Enactment   of 

Employers'  Liability  Act. 
Sec.  868.     Contributory  Negligence  no  Defense  When  Injured  Employe 

is  Engaged  in  Interstate  Commerce. 
Sec.  869.     Contributory   Negligence   a    Defense   When   Employe   is   En- 
gaged in  Intrastate  Commerce. 
Sec.  870.     State  Statutes  Abolishing  Defense  of  Contributory  Negligence 

Applicable  under  Safety  Appliance  Act,  When. 
Sec.  871.     Effect   of  Rule   Forbidding    Employes   from    Going    Between 

Cars  While  in  Motion. 
Sec.  872.     Contributory  Negligence  a  Defense  to  Failure  to   Have  Air 

Brakes  on  Logging  Trains  on  Interstate  Railroads. 
Sec.  873.     Contributory   Negligence   as   a   Matter   of  Law   in   Choosing 

Dangerous    Way    to    Uncouple    Cars-   with    Safe    Method 

Available. 
Sec.  874.     Errorless  Instructions   on   Contributory  Negligence   in   Such 

Cases. 
Sec.  87r).     When  Contributory  Negligence  is  a  Question  for  the  Jury. 
Sec.  876.     Illustrative  Cases  in   which   Employes  Going  Between  Cars 

were  Not  Guilty  of  Contributory  Negligence  as  a  Matter  of 

Law. 

CHAPTER  XLIX. 

JURISDICTION   OF  COURTS   AND   MATTERS   OF   PLEADING   AND 
PRACTICE   IN  PERSONAL   INJURY  CASES. 

Sec.  877.     Rights  under  Statute  for  Personal  Injuries  May  be  Enforced 

in  State  Courts. 
Sec.  878.     Procedure   Controlled    by   State   Rules. 
Sec.   879.     Petition   in   Personal    Injury   Cases   Need    Specifically  Refer 

to  Statute. 
Sec.  880.     Plaintiff  Not  Required  to  Negative  Provisos. 
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Sec.  881.     Allegation  as  to  Fse  of  Car  in  Moving  Intrastate  Traffic. 

Sec.  882.  Submitting  Case  under  ijafely  Appliance  Act  Without  Al- 
legati(m  of  Interstate  Employment  not  Error,  When. 

Sec.  883.  Judicial  Notice  of  Orders  of  Commission  under  Saftey  Ap- 
pliance Act. 

Sec.  884.  Federal  Statute  of  Limitation  Controls  When  Employe  l.s 
Engaged  in  Interstate  Commerce. 

Sec.  885.  State  Statute  of  Limitation  Controls  in  Absence  of  Interstate 
Employment. 

Sec.  88>J.  Effect  of  Amendment  Stating  a  New  Cause  of  Action  After 
Statute  has  Run. 

CHAPTER  L. 

ACTIONS  FOR  PENALTIES. 

Sec.  887.     In  Prosecutions  for  Penalty,  Carrier  Liable  as  to  Each  Car 

Hauled  in  Violation  of  Statute. 
Sec.  888.     Appropriate   Remedy    for    Recovery  of    Statutory    Penalty 
Sec.  889.     Proceedings  for  Penalties  Not  Criminal  Actions. 
Sec.  890.     Burden  and  Quantum  of  Proof  in  Actions  for  Penalties. 
Sec.  891.     Preponderance  of  the  Evidence  Defined. 
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MISCELLANEOUS  FEDERAL  LAWS  REGULATING  CARRIERS. 

Hours  of  Service  Act. 

28-Hour  Live  Stock  Law. 

Boiler  Inspection  Act. 

Ash  Pan  Act. 

Accident  Reports  Act. 

Adamson  Law. 

CHAPTER   LI. 

FEDERAL   HOURS   OF   SERVICE   ACT. 

A.    Purpose,  Scope.  Validity  and  I.xterpketation  of  Act. 

Sec.  892.     State  and  Federal  Control  over  Hours  of  Labor  of  Employes 

of  Interstate  Carriers. 
Sec.  893.     Carriers  and  Employes  Subject  to  the  Hours  of  Service  Act. 
Sec.    894.     Constitutionality  of  the  Hours  of  Service   Act   Affirmed. 
Sec.  895.     Statute  not  Void  for  Uncertainty. 
Sec.  896.     Classification  of  Operators  in  Section  2  of  Statute  does  not 

Render    Statute    Invalid. 
Sec.  897.     Power  of  Commission   to   Require   .Monthly   Reports   by   Car- 
riers Showing  Violations  of  Statute. 
Sec.  898.     Purpose    of    Congress    in    the    Enactment    of    the    Hours    of 
Service  Act. 
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Sec.  899.     The  Statute,  being  Remedial,  should  be  Liberally  Construed. 

Sec.  900.     Term  -'Railroad"  as  Used  in  the  Act  Defined. 

See.  901.     Penalties  for  Violation   of   Statute— Procedure  and   Duty  of 

Interstate  Commerce  Commission. 
Sec.  902.     Separate  Penalty  Incurred  for  each  Employe  Kept  on  Duty 

Beyond  Statutory  Period  Though  Due  to  Same  Cause. 
Sec.  903.     Statute  may  not  be  Evaded  by  Requiring  Service  of  Another 

Kind  after  Statutory  Period. 

B.  Limitations  Upon  Hours  of  Skrvice. 

Sec.  904.     Limitation  upon  the  Hours  of  Service  of  Employes  Engaged 

in  or  Connected  with  Movement  of  Trains. 
Sec.  905.     When  an  Employe  is  "on  Duty." 
Sec.  906.     Effect  of  Brief  Periods  Off  Duty  in  Breaking  Continuity  of 

Service. 
Sec.  907.     Release  from  Duty  for  Definite  Period  of  Two  Consecutive 

Hours. 
Sec.  908.     Duty  to  Substitute  Relief  Crews  at  Intermediate  Terminals 

to  Prevent  Excessive  Hours. 
Sec.  909.     Fireman   Engaged  in  Watching  an  Engine  on  Duty  Within 

Meaning  of  Statute. 
Sec.    910.     Limitation  upon  the  Hours  of  Service  of  Employes  Handling 

Orders  Affecting  Train  Movements. 
Sec.  911.     Applicability  of  Operators'  Proviso  to  Tower  Men  and  Switch 

Tenders  in  Railroad  Yards — Conflicting  Rulings. 
Sec.  91:!.     Hours  of  Service  in  Telegraph  Offices  Operated  During  Day 

and  Part  of  Night. 
Sec.  913.     Separate    Periods   of    Service    for    Operators    not   Exceeding 

Total  of  Nine  Hours  in  Twenty-four  Hours,  not  Unlawful. 
Sec.  914.     Two  Telegraph  Offices  in   One  City  Constitute  One  "Place" 

Within   Statute,  When. 

C.  Statutory  Exceptions  and  Excuses. 

Sec.  91.5.  When  Provisions  of  Statute  Limiting  Hours  of  Service  are 
not  Applicable. 

Sec.  91t;.  Terms  "Casualty,"  "Unavoidable  Accident"  and  "Act  of 
God"  as  Used  in  Section  3  Defined. 

Sec.  917.  High  Degree  of  Diligence  Required  to  Bring  Carrier  With- 
in Statutory  Exceptions. 

Sec.  918.  Derailments  and  Collisions  of  Trains  Constitute  "Casual- 
ties" within  Meaning  of  Exemption  Clause. 

Sec.  919.  Ordinary  Delays  Incident  to  Train  Operation  not  Valid  Ex- 
cuses. 

Sec.  920.  What  Constitutes  an  Emergency  Within  Operators'  Proviso 
of  Section  2. 

Sec.  921.  Insubordination  of  Employe  may  Constitute  "Emergency" 
Within  Section  2. 

Sec.  922.  Burden  of  Proving  Excessive  Service  to  be  Within  Statutory 
Exception  is  Upon   Carrier. 
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CHAPTEIl    LI  I. 

FEDERAL  28-HOl'Il  LIVE  STOCK   LAW. 

Sec.  023.     Duties  of  Interstate  Common  Carriers  in  Transporting  Live 

Stock. 
Sec.  924.     Time  Consumed  in  Loading  and  I'nloading  Live  Slock  Must 

not  be  Considered — Exception  as  to  Sheep. 
Sec.  925.     Time  may  be  Extended  upon  Written  Request  of  Owner. 
Sec.  926.     When   Carriers  are   Excused  from  Complying  with  Statute. 
Sec.  927.     Animals    I'nloadod    Pursuant    to    Statute    may    be    Fed    at 

Expense  of  Owner. 
Sec.  928.     Penalty  for  Non-Compliance  with  28-Iiour  Live   Stock  Law. 
Sec.  929.     Statute    not    Applicable    when    Animals   are    Properly   Cared 

For. 
Sec.  9.30.     Penalties  may  be  Recovered  by  Civil  Actions. 

CHAPTER  LIII. 
FEDERAL   BOILER   INSPECTION   ACT. 

Sec.  9?,1.     Railroads  and  Employes  Subject  to  Boiler  Inspection  Act. 

Sec.  932.  Duties  and  Obligations  of  Carriers  Under  Boiler  Inspection 
Act. 

Sec.  933.  President  Authorized  to  Appoint  Chief  Inspectors  of  Loco- 
motive Boilers. 

Sec.  934.  Fifty  Boiler  Inspection  Districts  Created  with  One  Inspector 
for  Each. 

Sec.  935.  Duties  of  District  Inspectors  in  the  Enforcement  of  Statute 
and  Rules  Thereunder. 

Sec.  936.  Carrier  May  Appeal  from  Decision  of  Inspector  as  to  Con- 
dition of  Locomotive. 

Sec.  937.  Rules  and  Regulations  for  Inspection  of  Locomotive  Boilers 
Required  to  be  Adopted  and  Enforced. 

Sec.   938.     Nature  of  Duty  Created  by  Boiler  Inspection  Act. 

Sec.  939.  Reports  of  Accidents  Affecting  Locomotive  Boilers,  to  be 
Filed  by  Carriers,  When. 

Sec.  940.  Commission  May  Publish  Reports  of  Investigation  of  Ac- 
cidents. 

Sec.  941.     Reports  of  Investigations  not  to  be  Used  in  Damage  Suits. 

Sec.  942.     Penalties  for  Violation  of  Statute. 

Sec.  943.     Terms  "Railroad"  and  "Employes"  Within   Statute  Defined. 

Sec.  944.     Sworn  Reports  of  Inspection  by  Carriers  must  be  Filed. 

Sec.  94.5.  Chief  Inspector  Required  to  :Make  Annual  Report  to  Inter- 
state Commerce  Commission. 

Sec.  946.  Amendment  of  191.5  to  Boiler  Inspection  Act  Extending 
Statute  to  all  Parts  of  Locomotives. 

Sec.  947.  State  Laws  Requiring  Headlights  Superseded  by  Amend- 
ment of  1915. 


xlvi  Federal.  Liabilities  or  C'arhieiis. 

CHAPTER  LIV. 
FEDERAL  ASH  PAN  ACT. 

Sec.  948.  Federal  Ash   Pan  Act. 

Sec.  949.  Penalties  for  Violation  of  the  Act. 

Sec.  950.  Duties    of    Interstate    Commerce    Commission. 

Sec.  951.  Receivers  are   Common  Carriers  within  the  Act. 

Sec.  952.  Statute  not  Applicable  to  Electric  Locomotives. 

CHAPTER  LV. 
FEDERAL  ACCIDENT   REPORTS   ACT. 

Sec.  953.     Duties  of  Common  Carriers  under  Federal  Accident  Reports 

Act. 
Sec.    954.     Terms    "'Interstate    Commerce"    and     'Foreign    Commerce" 

Within    Statute  Defined. 
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Days  After  End  of  Each  Month. 
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CHAPTER  LVI. 

ADAM SON  LAW. 

Sec.  958.     Eight   Hours  shall   be   Deemed  Day's   Work   for   Purpose  of 

Reckoning  Compensation  of  Interstate   Employes. 
Sec.  959.     Railroads  and  Employes  Excepted  from  the  Provisions  of  the 

Statute. 
Sec.  960.     President    Empowered    to    Appoint    Commission    to    Observe 

Operation  and  Effect  of  Eight  Hour  Wage  Law. 
Sec.  961.     Wages   of   Railway  Employes   Subject   to  Statute  not   to  Be 

Reduced  Pending  Report  of  Commission. 
Sec.  962.     Penalty   for   Violation  of  the  Adamson   Act. 
Sec.  963.     Adamson   Act   a   Valid   Exercise   of   the   Power   of   Congress 

Under  the  Commerce  Clause. 
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CHAPTER    XXXI. 
Damages  In  Dkath  Cases  Under  Liability  Act. 

Sec.  599.    The  Statute. 

Sec.  600.     No  Recovery  under  Federal  Act  unless  Relatives  Named  in 

Statute  Suffer  Pecuniary  Loss. 
Sec.  (JOl.     If  Injured  Employe  Lives  an  Appreciable  Length  of   Time 

Beneficiaries  May   Also  Recover   Under   1910   Amendment. 
Sec.  602     Damages    Under    Section   9    Limited    to    Loss    and    Suffering 

While    Deceased;    Employe    Lived. 
Sec.  603.     Loss    of    Future    Earnings    of    Decedent    not    Included    in 

Damages   Due  Beneficiaries  Under   Section   9. 
Sec.  604.     No  Recovery  for  Pain  and  Suffering  of  Deceased  by  Benefi- 
ciaries Prior  to  1910  Amendment. 
Sec.  605.     No   Recovery  of   Damages   under   Section   9   when   Death  of 

Employe  is  Instantaneous. 
Sec.  60G.     Death  must  be  Result  of  Negligence  before  Beneficiaries  can 

Recover  under  Section  1,  but  not  under  Section  9. 
Sec.  607.     Decisions  of  National  Courts  on  Measure  of  Damages  Control. 
Sec.  608.  ..Measure  of  Damages  in  Cases  of  Death  under  Section  one  of 

the   Federal  Act. 
Sec.  609.     Damages    Due    Beneficiaries    for    Loss    of    Future    Benefits 

Limited  to   Present  Cash   Value. 
Sec.  610.     Subsequent  Application  of  Doctrine  of  Kelly  Case  in  State 

Courts. 
Sec.  611.     Statutory  Action   is  not   for  the   Equal   Benefit   of  Each   of 

the  Surviving  Beneficiaries. 
Sec.  612.     Pecuniary  Loss  not  Dependent  upon  any  Legal  Liability  of 

the  Employe  to  the  Beneficiaries. 
Sec.  613.     Distribution    of    Amount    Recovered    Controlled    by    Federal 

Statute  and  not  State  Laws. 
Sec.  614.     :Method  of  Apportioning  Fund   Among  Beneficiaries  upon  a 

Lump  Sum  Settlement. 
Sec.  615.     No  Presumption  of  Damage  to  Widow  and  Child. 
Sec.  616.     Effect  of  Abandonment  by  Husband  on  Right  of  Widow  and 

Child  to  Recover. 
Sec.  617.     Loss    of    Society,    Companionship    and    Wounded    Affections 

not  Elements  of  Damages. 
Sec.  61S.     Loss  of  Care.   Counsel,   Training  and    Education    of    Minors 

Proper  Elements  of  Damages. 
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Sec.  619.     Damages  of  the  Estate  of  Decendent  not  Recoverable. 

Sec.  620.  Necessity  of  Evidence  Showing  Earnings  Beneficiaries  have 
been  Deprived  of. 

Sec.  621.  Award  of  Exemplary  Damages  not  Permissible  as  to  Inter- 
state Employes. 

Sec.  622.  Funeral  Expenses  not  Recoverable  in  Actions  under  the 
Federal  Act. 

Sec.  623.  Necessity  of  Showing  Contributions  during  Lifetime  of  De- 
ceased to  Beneficiaries  of  First  and  Second  Classes. 

Sec.  624.  Illustrative  Cases  Involving  SuflUciency  of  Proof  to  Estab- 
lish. Dependency. 

Sec.  625.  Actual  Dependency  Either  Total  of  Partial  must  be  Shown 
by  Beneficiaries  of  Third  Class. 

Sec.  626.     What  Constitutes  Dedendency  as  to  Third  Class  Beneficiaries. 

Sec.  627.  Proof  of  Occasional  Gifts  does  not  Create  Dependency  as 
to  Beneficiaries  of  Third  Class. 

Sec.  628.  Cases  Declaring  the  True  Measure  of  Damages  and  Ap- 
proved by  the  United  States  Supreme  Court. 

Sec.  629.  Erroneous  Instructions  on  Measure  of  Damages  under  Fed- 
eral Act. 

Sec.  630.  Errorless  Instructions  on  Measure  of  Damages  under  Fed- 
eral Act. 

Sec.  631.  Reference  in  Instructions  on  Measure  of  Damages  to  Sum 
Sued  for,  not  Erroneous. 

Sec.  632.  State  Statutes  Limiting  Amounts  Recoverable  in  Death  Cases 
Inapplicable  to  Interstate  Employes. 

Sec.  633.  State  Law  Giving  Earnings  of  Minor  Son  to  Father  Appli- 
cable in  Determining  Pecuniary  Loss. 

Sec.  634.     Effect  of  Excessive  Apportionment  to  one  Beneficiary. 

Sec.  635.  Remittitur  may  Cure  Error  of  Failure  to  Reduce  Damages 
on  Account  of  Contributory  Negligence. 

Sec.  636.  Propriety  of  Special  Verdicts  When  Actions  Involve  Reduc- 
tion of  Damages  Due  to  Contributory  Negligence. 

Sec.  637.  Settlement  with  One  Beneficiary  does  not  Defeat  Action 
by  a  Personal  Representative. 

Sec.  638.  Damages  Due  Each  Beneficiary  May  be  Apportioned  in  the 
Verdict. 

§  599.  The  Statute.  In  death  cases  the  federal 
act  creates  two  distinct  and  separate  liabilities  for 
damages.  Section  1  of  the  act  provides  that  every 
carriers  shall  be  liable  in  damages  in  case  of  the  death 
of  an  employe,  resulting  in  whole  or  in  part  from  negli- 
gence, to  his  or  her  personal  representative  for  the 
benefit  of  the  surviving  widow  or  husband  and  children 
of  such  employe,  and,  if  none,  then  of  such  employe's 
parents,  and,  if  none,  then  of  the  next  of  kin  dependent 
upon  such  employe.    Section  9  of  the  act  provides  that 
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any  ri<^ht.  of  action  ^ivcn  !»>■  llie  statute  to  a  person 
siitferino"  injury  shall  sui'vive  to  his  or  her  personal  rep- 
resentative for  the  benefit  of  the  same  beneficiaries 
named  in  Section  ].  Tlie  distinction  between  these  two 
sections  of  the  act  should  be  carefully  noted  in  de- 
toi-miniui^-  questions  of  damages. 

§  600.  No  Recovery  under  Federal  Act  unless 
Relatives  Named  in  Statute  Suffer  Pecuniary  Loss, 
if  at  the  time  of  tlic  dcalli  of  an  ('iii[)l()y(.'  or  an  injury 
which  subsequently  caused  death,  the  earner  was  en- 
gaged in  interstate  commerce  and  the  injured  servant 
was  employed  by  it  in  such  commerce,  there  is  no 
remedy  against  the  carrier  unless  dependent  bene- 
ficiaries named  in  the  act  survive  him.  The  question 
of  sunival  of  the  cause  of  action  is  not  one  of  procedure 
governed  by  the  state  practice  but  depends  upon  the 
substance  of  the  action.^  Even  though  a  deceased  em- 
ploye left  surviving  him  beneficiaries  named  in  the 
statute,  yet  there  is  no  liability  when  the  federal  act  is 
applicable,  unless  the  beneficiaries  were  dependent  upon 
the  deceased  or  suffered  pecuniary  loss  by  his  death. ^ 


1.  Michigan  Cent.  R.  Co.  v. 
Vreeland,  227  U.  S.  59,  57  L.  Ed. 
417,  33  Sup.  Ct.  192.,  3  N.  C.  C. 
A.    807,   Ann.    Cas.    1914C    176. 

2.  United  States.  Great  North- 
ern R.  Co.  V.  Capital  Trust  Co., 
242  U.  S.  144.  61  L.  Ed.  208,  37 
Sup.  Ct.  41,  L.  R.  A.  1917E  1050; 
Chesapeake  &  0.  R.  Co.  v.  Gainey, 
241  U.  S.  494,  60  L.  Ed.  1124,  36 
Sup.  Ct.  633;  Chesapeake  &  O.  R. 
Co.  V.  Kelly,  241  U.  S.  485,  60  L. 
Ed.  1117,  36  Sup.  Ct.  630,  13  N. 
C.  C.  A.  673,  L.  R.  A.  1917F  3G7; 
Norfolk  &  W.  R.  Co.,  v.  Holbrook, 
235  U.  S.  625,  59  L.  Ed.  392,  35 
Sup.  Ct.  143;  Garrett  v.  Louis- 
ville &  N.  R.  Co..  235  U.  S.  308, 
59  L.  Ed.  242.  35  Sup.  Ct.  32; 
American  R.  Co.  of  Porto  Rico  v. 
Birch,  224  U.  S.  547.  56  L.  Ed.  879. 
32  Sup.  Ct.  603;    Illinois  Cent.  R. 


Co.  V.  Stewart,  138  C.  C.  A.  444, 
223  Fed.  30;  Moffett  v.  Baltimore 
&  O.  R.  Co.,  135  C.  C.  A.  G07,  220 
Fed.  39;  Illinois  Cent.  R.  Co.  v. 
Porter,  125  C.  C.  A.  55,  207  Fed. 
311;  Cain  v.  Southern  Ky.  Co..  199 
Fed.  211. 

Arkansas.  St.  Louis,  L  M.  &  S. 
R.  Co..  V.  Rodgers,  118  Ark.  263, 
176    S.    W.    696. 

Connecticut.  Farley  v.  New- 
York,  N.  H.  &  H.  R.  Co.,  87  Conn. 
328,      87   All.   990. 

Georgia.  Southern  Ry.  Co.  v. 
Hill,   139   Ga.   549,  77   S.   E.  803. 

Kansas.  Griffith  v.  Midland 
Valley  R.  Co..  100  Kan.  500,  166 
Pac.  467. 

Kentucky.  Davis'  Admr  v.  Cin- 
cinnati. N.  0.  &  T.  P.  R.  Co.,  172 
Ky.  55,  188  S.  W.  1061;  Louisville 
&   N.    R.    Co..   V.   Thomas'   Adm'r, 
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I'liless  the  plaintiff  shows  that  the  beneiiciaries  named 
in  the  statute  have  been  deprived  of  a  reasonable 
expectation  of  pecuniar}^  benefits  by  the  wrongful  death 
of  the  injured  employe,  there  can  be  no  recoveiy. 
The  damage  is  strictly  limited  to  the  financial  loss  thus 
sustained.'      In    the    McGinnis    case,    cited    supra,    the 


170  Ky.  145,  185  S.  W.  840;  Louis- 
ville &  N.  R.  Co.  V.  Holloway'3 
Adm'r,  168  Ky.  262,  181  S.  W. 
1126;  McGarvey's  Guardian  v.  Mc- 
Garvey's  Adm'r,  163  Ky.  242,  173 
S.  W.  765;  Louisville  &  N.  R.  Co. 
V.  HoUeway's  Adm'r,  163  Ky.  125, 
173  S.  W.  343;  Illinois  Cent.  R. 
Co.  V.  Doherty's  Adm'r,  153  Ky. 
363,  47  L.  R.  A.  (N.  S.)  31,  155  S. 
W.    1119. 

Louisiana.  Jones  v.  Kansas  City 
Southern  R.  Co.,  137  La.  178,  11  N. 
C.  C.  A.  43,  68  So.  401. 

Minnesota.  Lundeen  v.  Great 
Northern  R.  Co.,  128  Minn.  332, 
150   N.   W.    1088. 

Mississippi.  New  Orleans,  M.  & 
C.  R.  Co.  V.  Jones,  111  Miss.  852, 
72  So.  681. 

Missouri.  Smith  v.  Pryor,  195 
Mo.  App.  259,  190  S.  W.  69;  New- 
kirk  V.  Pryor  (Mo.  App.),  183  S. 
W.  682. 

Nebraska.  Zitnik  v.  Union  Pac. 
R.  Co.,  95  Neb.  152,  145  N.  W. 
344. 

North  Carolina.  Kenney  v.  Sea- 
board Air  Line  R.  Co.,  165  N.  C. 
99,  80  S.  E.  1078;  Raines  v.  South- 
em  R.  Co,  169,  N.  C.  189,  85  S. 
E.  294. 

Oklahoma.  Kansas  City,  M.  &  0. 
R.  Co.  V.  Roe,  50  Okla.  105,  150 
Pac.    1035. 

South  Carolina.  Berg  v.  Atlan- 
tic Coast  Line  R.  Co.,  S.  C. 

,    93    S.    E.    390;     Bennett    v. 

Southern     Ry-Carolina     Division, 
98  S.  C.  42,  79  S.  E.  710. 

Tennessee.  Nashville,  C.  &  St. 
L.  Ry.  V.  Anderson,  134  Tenn.  666, 


Ann.  Cas.  1917D  902,  185  S.  W. 
677;  Carolina,  C.  &  0.  R.  R.  v. 
Shewalter,  128  Tenn.  363,  L.  R. 
A.  1916C  964,  Ann.  Cas.  1915C  605, 
161  S.  W.  1136. 

Washington.  Fogarty  v.  North- 
ern Pac.  R.  Co.,  85  Wash.  90,  11 
N.  C.  C  A.  84,  L.  R.  A.  1916C  803, 
147  Pac.  652;  Fogarty  v.  Northern 
Pac.  R.  Co.,  74  Wash.  397,  L.  R. 
A.   1916C.800,   133   Pac.   609. 

Wisconsin.  Calhoun  v.  Great 
Northern  R.  Co.,  162  Wis.  264,  156 
N.  W.  198;  Sweet  v.  Chicago  &  N. 
W.  R.  Co.,  157  Wis.  400,  147  N. 
W.  1054. 

3.  United  States.  Great  North- 
ern R.  Co.  v.  Capital  Trust  Co., 
242  U.  S.  144,  61  L.  Ed.  208,  37 
Sup.  Ct.  41,  L.  R.  A.  1917E  1050; 
Chesapeake  &  0.  R.  Co.  v.  Gainey, 
241  U.  S.  494,  60  L.  Ed.  1124,  36 
Sup.  Ct.  633;  Chesapeake  &  0.  R. 
Co.  V.  Kelly,  241  U.  S.  485,  60  L. 
Ed.  1117,  36  Sup.  Ct.  630,  13  N.  C. 
C.  A.  673,  L.  R.  A.  1917F  367;  Kan- 
sas City  Southern  R.  Co.  v.  Leslie, 
238  U.  S.  599,  59  L.  Ed.  1478,  35 
Sup;  Ct.  844;  North  Carolina  R  Co. 
v.  Zachary,  232  U.  S.  248,  58  L.  Ed. 
591,  34  Sup.  Ct.  305,  9  N.  C.  C.  A. 
109,  Ann.  Cas.  1914C  159:  St. 
Louis,  S.  F.  &  T.  R.  Co.  v  Seale, 
229  U.  S.  156,  57  L.  Ed.  1129,  33 
Sup.  Ct.  051,  3  N.  C.  C.  A.  800 
Ann.  Cas.  1914C  156;  Gulf,  C.  & 
S.  F.  Co.  v.  McGinnis,  228  U.  S. 
173,  57  L.  Ed.  785,  33  Sup.  Ct. 
426,  3  N.  C.  C.  A.  806;  American 
R.  Co.  of  Porto  Rico  v.  Didricksen. 
227  U.  S.  145,  57  L.  Ed.  456,  33 
Sup.    Ct.    224,    Michigan    Cent.   R. 
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Supreme  Court  of  the  United  States,  in  overruling  the 
decision  of  one  of  tlie  courts  of  appeals  in  Texas,  said: 
''The  court  of  civil  appeals  upheld  this  ruling,  saying 
that  'the  federal  statute  expressly  authorizes  the  suit 
to  be  brought  by  the  personal  representative  for  the 
benefit  of  the  surviving  wife  and  children  of  the  de- 
ceased, irrespective  of  whether  they  were  dependent 
upon  him,  or  had  the  right  to  expect  any  pecuniary 
assistance  from  him.'  This  construction  of  the  character 
of  the  statutory  liability  imposed  by  the  act  of  Congress 
was  erroneous.  In  a  series  of  cases  lately  decided  by 
this  court,  the  act  in  this  aspect  has  been  construed  as 
intended  only  to  compensate  the  surviving  relatives  of 
such  a  deceased  employe  for  the  actual  pecuniary  loss 
resulting  to  the  particular  person  or  persons  for  whose 
benefit  an  action  is  given.  The  recovery  therefore  must 
be   limited   to  compensating  those   relatives   for  whose 


Co.  V.  Vreeland.  227  U.  S.  59,  57 
L.  Ed.  417,  33  Sup.  Ct.  192,  3  N. 
C.  C.  A.  807,  Ann.  Cas.  1914C  176; 
Philadelphia  &  R.  R.  Co.  v.  Mar- 
land,  152  C.  C.  A.  51,  239  Fed.  1, 
15  N.  C.  C.  A.  402;  Hogan  v.  New 
York  Cent.  &  H.  River  R.  Co ,  139 
C.  C.  A.  328,  223  Fed.  890,  12  N. 
C.  C.  A.  1050;  Thomas  v.  Chicago 
&  N.  "W.  Ry.  Co.,  202  Fed.  766. 

Kentucky.  Davis'  Adm'r  v.  Cin- 
cinnati. N.  0.  &  T.  P.  R.  Co.,  172 
Ky.  55,  188  S.  W.  1061;  Pitts- 
burgh, C,  C.  &  St.  L.  R.  Co.  V. 
Collard's  Adm'r.  170  Ky.  239,  185 
S.  W.  1108;  Louisville  &  N.  R. 
Co.  V.  Thomas'  Adm'r,  170  Ky. 
145,  185  S.  W.  840;  Louisville  &  • 
N.  R.  Co.  V.  Holloway's  Adm'r, 
168  Ky.  262,  181  S.  W.  1126; 
Chesapeake  &  O.  R.  Co.  v.  Dwyer's 
Adm'x.  157  Ky.  590,  163  S.  W.  752; 
Illinois  Cent.  R.  Co.  v.  Doharty's 
Adm'x,  153  Ky.  363,  47  L.  R.  A. 
(N.  S.)   31.  155  S.  W.  1119. 

Missouri.     Newkirk     v.      Pry  or 
(Mo.    A  pp.).    is:;    S.    \V.    682. 


North  Carolina.  Raines  v.  South- 
ern R.  Co.,  169  N.  C.  189,  85  S. 
K.  294;  Dooley  v.  Seaboard  Air 
Line  R.  Co.,  163  N.  C.  454,  L.  R. 
A.    1916E   185,   79   S.  E.   970. 

Oklahoma.  Kansas  City,  M.  & 
0.  R.  Co.  v.  Roe,  50  Okla.  105,  150 
Pac.  1035. 

South  Carolina.  Button  v.  At- 
lantic Coast  Line  R.  Co..  104  S. 
C.  16,  88  S.  E.  263. 

Tennessee.  Nashville,  C.  &  St. 
L.  Ry.  V.  Anderson,  134  Tenn.  666, 
Ann.  Cas.  1917D  902,  185  S.  W. 
677. 

Utah.  Kipros  v.  Uintah  R  Co., 
45  Utah  389,  146  Pac.  292. 

Washington.  Fogarty  v.  North- 
ern Pac.  R.  Co.,  85  Wash.  90.  11 
N.  C.  C.  A.  84.  L.  R.  A.  1916C 
803,   147  Pac.   652. 

West  Virginia.  Culp  v.  Virgin- 
ian R.  Co  .  77  W.  Va.  125,  87  S. 
E.   187. 

Even  in  actions  brought  on  be- 
half of  the  beneficiaries  of  the 
first  class,  it  may  be  shown  that 
no  actual  pecuniary  loss,  present 
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benefit   the   administrator   sues   as   are    shown   to   have 
sustained   some  pecuniary  loss." 

§  601.  If  Injured  Employe  Lives  an  Appreciable 
Length  of  Time,  Beneficiaries  May  also  Recover  Under 
IOkT  Amendment.  Section  9  of  the  Act,  one  of  the  1910 
amendments,  provides  that  any  right  of  action  given  by 
the  statute  to  an  employe  suffering  injury,  shall  survive 
to  the  personal  representative  for  the  benefit  of  the 
same  beneficiaries  that  are  named  in  Section  1.  If, 
therefore,  an  employe  is  injured  and  lives  an  appreciable 
length  of  time  after  the  injury  and  is  conscious  and 
capable  of  suffering  pain,  then  the  beneficiaries  may  not 
only  recover  under  Section  1  for  the  loss  and  damage  to 
them  sustained  by  reason  of  the  death,  but  they  may 
also,  in  addition  thereto,  recover  damages  under  Sec- 
tion 9  which  the  decedent  suffered  while  he  lived,  that 
is,  for  his  loss,  and  pain  and  suffering  to  the  time  of 
his  death.*  But  such  pain  and  suffering  as  are  sub- 
stantially contemporaneous  with  death,  or  are  mere 
incidents  to  it,  as  well  as  the  short  periods  of  in- 
sensibility which  sometimes  intervene  between  fatal 
injuries  and  death,  afford  no  basis  for  a  separate 
estimation  or  award  of  damages  under  the  provisions  of 
Section  9.'    One  of  the  first  and  leading  cases  construing 

or   prospective,    resulted   to   them  Ry-   Co.,  W.  Va.  -        ,  93   S. 

from   the  death  of   the  decedent.  E.  822. 

Gilliam  V.  Southern  Ry.  Co.,  5.      Great    Northern    R.    Co.    v. 

S.    C.  ■,  93   S.   E.   865.  Capital  Trust  Co.,  242  U.   S.   144. 

4.       Great   Northern   R.    Co.  v.  61  L.  Ed.  208,  37  Sup.  Ct    41,  L. 

Capital   Trust  Co.,   242  U.  S.   144,  R.    A.    1917E    1050;    Carolina,    C. 

61  L.  Ed.  208,  37  Sup.  Ct.  41;   St.  &  Q.  R.  R.  v.  Shewalter,  128  Tenn. 

Louis,  I.  M.  &  S.  Ry.  Co.  v.  Craft,  363,  L  R.  A.  1916C  964,  Ann.  Cas. 

237  U.  S.  648,  59  L.  Ed.  1160,  35  19150   605,    161    S.   W.    1136,   aff'd 

Sup.   Ct.   704,   9   N.   C.   C.   A.   754.  without  opinion  in  239  U.  S.  630, 

An   administrator   may   recover  ^39    l     Ed.    476,    36    Sup.    Ct.    166, 

under  the  federal  act  in  one  ac-  (mem   dec) 

tion   not   only    for   the   pecuniary  ^^  ^^^  ^^^^^^^^  ^^  evidence  that 

loss  sustained  by  the  beneficiaries  ^^^  ^^^^^^^^  ^^^^.^^^  ^.^  .^.^^^^ 
but   also   damages   on    account   of  .  ,       e 

conscious    pain    and    suffering   of  "«  damages  for  his  pain  and  suf- 

the  deceased,  in  case  the  fatal  ac-  fering  should  be  allowed,  Gilliam 

cident  did  not  produce  immediate  v.    Southern    Ry.    Co.,   — ^—   S.    C. 

death.      Chafin    v.    Norfolk    &   W.  ,  93  S.  E.  865. 
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Sectif)ii  !>,  was  Nortliorn  Pac.  R.  Co.  Maerkl."     In  that 
case  an  employe  was  in.jiir('<l  in  August,  1910.  by  reason 
of  the  ne^-ligence  of  the  railroad  comi)any.     He  brought 
suit   for   the   injuries   under   the   federal    aet    and    died 
shortly  after  the  commencement  of  tlie  aetion.    The  suit 
was  revived  in  the  name  of  the  personal  rejiresentative 
and  damages  were  alleged  to  the  deeeased  l)y  reason  of 
the  injury,  and  also  damages  by  reason  of  the  death  to  the 
widow  and  children.  A  recovery  for  one  sum  was  had  for 
dainages  to  the  deceased  in  his  lifetime  and  for  another 
sum  for  the  damages  to  his  widow  and  child  by  reason  of 
his  death,    both  being  included  in  the  same  verdict.      The 
]ioint  was  made  that  such  double  damages  could  not  be 
recovered,   but   the   court   held   that   the   recovery   was 
])i(.l)er.     As  this  is  one  of  the  first  cases  in  which  this 
amendment  of  1910  was  construed,  we  quote  the  court's 
language  in  full:  ''The  question  remains  whether  there 
is  substantial  basis  for  the  contention  of  the  plaintiff  in 
error  to  the  effect  that  recovery  cannot  be  had  in  the 
same  action  both  for  the  injury  sustained  by  the  de- 
ceased and  for  his  death,  even  where,  as  here,  the  action 
is  brought  by  the  representative  of  the  deceased  for  the 
benefit  of  all  of  the  beneficiaries.     But  for  the  amend- 
ment of  the  act  of  April  22,  1908,  the  position  would  be 
well  taken,  for  that  act  contained  no  provision  for  the 
survival   of  the   cause   of  action   thereby   given  to   the 
injured  employe  for  i)ersonal  damages  sustained  by  him. 
But  on  the  5th  day  of  April,  1910,  Congress  amended 
the  act  of  April  22,  1908,  by  changing  sec.  6  thereof, 
and  by  adding  the  following  section  as  sec.  9:  'Sec.  9. 
That  any  right  of  action  given  by  this  act  to  a  person 
suffering   injury   shall    survive    to   his   or   her   i)ersonal 
representative,  for  the  benefit  of  the  surviving  widow  or 
husband   and   children   of   such   employe,   and   if   none, 
then  of  such  employe's  parents,  but  in  such  cases  there 
shall  be  onlv  one  recovery  for  the  same  injury.'  .  Act 
April  5,  1910,  c.  UX  36  Stat.  291  (Fed.  Stat.  Am.  1912, 

6.      117   C.  C.   A.   2a7.   198    Fed.        1,    approved    in    St.    Louis,    I.    M. 

&  S.  R    Co.  V.  Craft,  supi-a. 


1068  Injueies  to  I^•TERSTATE  Employes.         [§  601 

Supp.  p.  335).  It  thus  appears  that  Congress  by  the 
ameiidmeut  of  1910  provided  for  the  survival  of  th(i 
cause  of  action  given  by  the  act  of  April  22,  1908,  to  tlu; 
employe  for  his  personal  injuries,  and  conferred  that 
cause  of  action,  not  upon  the  estate  of  the  injured  em- 
ploye in  the  event  of  his  death,  but,  first,  upon  the 
surviving  widow  or  husband  and  children  of  such  em- 
ploye, with  the  further  provision  that  'in  such  cases 
there  shall  be  only  one  recovers^  for  the  same  injury.' 
We  are  of  the  opinion  that  the  plain  meaning  of  these 
statutory  provisions  is  that,  where  one  receives  an  in- 
jury in  the  employment  of  a  railroad  company  under 
such  circumstances  as  entitles  him  or  her,  as  the  case 
may  be,  by  virtue  of  the  statute,  to  recover  from  the 
company  damages  therefor,  and  that  such  injury  results 
in  the  death  of  the  injured  person,  damages  resulting 
from  the  personal  suffering,  and  from  such  death,  not 
only  may  he  recovered  by  the  personal  representative  of 
the  deceased  in  one  action,  but  must  be  recovered  in  one 
action  only,  if  at  all,  for  the  benefit  of  those  specified  in 
the  statute.  It  results  that  the  judgment  in  the  present 
case  must  be,  and  is,  affirmed." 

§  602.     Damages  Under  Section  9  Limited  to  Loss 
and  Suffering  While  Deceased  Employe  Lived.     Under 

tlie  ])i-ovi^ions  of  Section  9,  if  the  injured  employe  lives 
and  endures  conscious  pain  and  suffering  and  sub- 
sequently dies,  the  damages  for  the  benefit  of  the  bene- 
ficiaries under  that  section  are  limited  to  his  loss  and 
suffering  while  he  lived,  and  do  not  include  or  take  in- 
to consideration  his  premature  death  or  what  he  would 
have  earned  or  accomplished  in  the  natural  span  of  his 
life.''  Hence,  the  following  instruction  of  a  trial  court 
to  a  jury,  it  was  held,^  did  not  properly  point  out  the 
method  for  estimating  the  damages  due  the  deceased 
when  his  cause  of  action   survived  to  the  beneficiaries 

7.     St.  Louis,  I.  M.  &  S.  Ry.  Co.  8.      Great    Northern    R.    Co.    v. 

V.  Craft,  237  U.  S.  648,  59  L.  Ed.  Capital  Trust  Co.,  242  U.  S.  144, 
1160,   35   Sup.   Ct.   704.  61   L.  Ed.  208,   37   Sup.   Ct.   41,   L. 

R.  A.  1917E  1050. 
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under  Section  9:    "In  case  you  find  that  Ward  did  not 
die  instantly  from  his  injuries,  but  that  lie  lived  some 
appreciable  leng-th  of  time  after  the  accident,  then  you 
would  come  to  another  (piestion  in  the  case.    Under  the 
law  of  the  United  States  it  is  provided  that  any  right 
of  action  i^iven  by  the  act  of  (JongTess  in  reference  to 
injuries  of  this  kind  under  such  circumstances,  that  the 
right  of  action  shall  survive  to  the  personal  represent- 
atives of  the  deceased  for  the  benefit  of  his  parents,  if 
there  is  no  surviving  widow  and  children.     And  if  you 
should  find  from  the  evidence  that  Ward  did  not  die 
instantly   from    his   injuries,    but    that    he    lived    some 
little  time  after  he  was  injured,  then,  under  the  law,  the 
plaintiff  would  be  entitled  to  recover  had  he  brought 
the  action  in  his  lifetime.     That  is,  you  can  award  such 
damages  as,  in  your  judgment,  would  be  a  full,  fair,  and 
reasonable  compensation  for  the  loss  sustained  by  Ward, 
the  deceased,  would  have  been  entitled  to  recover  had 
he  brought  the  action  in  his  lifetime.     That  is,  you  can 
award  such  damages  as,  in  j'our  judgment,  would  be  a 
full,    fair,    and    reasonable    compensation    for    the    loss 
sustained  by  Ward,  the  deceased,  by  reason  of  the  in- 
juries he  received.     .     .     .     And  in  that  connection,  it 
would  be  proper  for  you  to  consider  his  age,  his  habits 
of  industiy,  his  health,  his  ability  to  work,  his  earning 
capacity,  and  the  amount  he  usually  earned  at  the  time 
he  was  injured,  and  the  length  of  time  he  would  prob- 
ably have   lived   had   he   not   been   injured,   using  your 
best  judgment  under  all  the  circumstances  in  arriving  at 
what  would  be  a  fair  compensation  for  his  loss." 

§  603.  Loss  of  Future  Earnings  of  Decedent  not 
Included  in  Damages  Due  Beneficiaries  Under  Section  9. 
If  an  employe  lives  an  a])preciable  length  of  time  after 
receiving  an  injury,  and  endures  conscious  pain  and 
suffering,  it  follows,  from  the  decisions  of  the  United 
States  Supreme  Court  cited  in  the  foregoing  paragraphs, 
that  the  personal  representative  may  recover  on  behalf 
of  the  designated  beneficiaries  such  damages  as  will 
compensate  them  for  their  own  pecuniary  loss,  and  also 
such  damages  as  will   bo  reasonably  compensatory   for 
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the  pain  aud  suffering  of  the  injured  person  while  he 
lived;  but  the  loss  of  the  future  earnings  which  decedent 
might  have  earned  had  he  lived,  is  not  included  in  the 
damages    of   the   beneficiaries    under    the    federal    act.^ 
"As  the  act  now  stands  amended,   "  said. the  court  in 
the  cited  case,  "there  can,  of  course,  be  but  one  action 
if  the  injury  results  immediately  in  the  employe's  death, 
and  that  is  the  action  to  compensate  the  relatives  for 
their  financial  loss  because  of  his  death.     But  when  the 
injury   does   not    result   in   immediate    death    the    con- 
struction given  to  the  act  differs  from  that  given  to  the 
state  statutes,  at  least  in  this:  that  the  right  of  action 
for  the  benefit  of  the  relatives  does  not  depend  upon 
the  instantaneous  death  of  the  employe,  but  will  arise 
whenever   such  death  does   occur,  providing   it   results 
from  the  injury;  and  the  right  which  the  employe  him- 
self had  to  bring  an  action  will  survive,  so  that  both 
rights  will  be  in  existence  at  the  same  time,  and  may  be 
united   by   the   personal   representative   in    one    action. 
And   when   so   united   the   personal   representative   will 
recover,  not  only  compensation  for  such  financial  loss 
as  the  beneficiaries  have   suffered   from   the   employe's 
death,   but   also   such   damages   as   the   employe   might 
have  recovered,  including  those  for  pain  and  suffering, 
but  not  those  for  the  loss  of  future  earnings." 

§  604.  No  Recovery  for  Pain  and  Suffering  of 
Deceased  by  Beneficiaries  Prior  to  1910  Amendment. 
Under  the  federal  act,  prior  to  the  1910  amendment, 
the  beneficiaries  of  a  deceased  employe  could  not  recover 
for  the  injury  and  pain  suffered  by  the  deceased.  The 
Arkansas  Supreme  Court  sustained  a  verdict  for  separate 
sums  on  two  counts,  the  first  for  pecuniary  loss  to  the 
next  of  kin  and  the  second  for  the  injury  and  pain 
suffered  by  intestate.  At  the  trial  the  defendant  asked 
for  a  ruling  that  the  plaintiff  could  not  recover  damages 
for  pain  under  the  second  count.  The  state  court  held 
that  the  Act  of  Congress  was  sui)plementary  to  the 
state  law  and  that  such  a  verdict  could  be  upheld  under 

9.     Jorgenson  v.  Grand  Rapids       &  I.  R.  Co.,  189  Mich.  537,  155  N. 

W.  535. 
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the  state  law.  On  \vi-it  of  eiTor  from  tlie  United  States 
Supreme  Court  to  tlie  State  supreme  court,  tlie  national 
court  held  that  the  federal  act  was  exclusive  and  sui)er- 
seded  the  state  law  as  to  all  employes  employed  in 
interstate  commerce  and  interstate  carriers  also  engaged 
in  such  commerce,  and  since  the  only  action  given  by 
the  federal  act  was  one  for  the  benefit  of  the  next  of 
kin,  the  ruling  of  the  state  court  was  wrong.  No  at- 
tempt was  made  in  that  case  to  construe  the  etfect  of  the 
1910    amendment    ns    the    accident   occurred    in    1909.^'^ 

§  605.  No  Recovery  of  Damages  under  Section  9 
when  Death  of  Employe  is  Instantaneous.  When  tlie 
injury  and  death  of  an  inter^^tate  employe  are  so  simul- 
taneous that  it  cannot  be  said  that  the  employe  endured 
pain  and  suffering  between  the  injury  and  death,  there 
can  be  no  recovery  under  section  9."  In  the  Shewalter 
case,  the  supreme  court  of  Tennessee,  in  construing  the 
federal  act  and  after  comparing  it  with  the  death  statutes 
of  several  states,  held  that  if  the  death  of  an  employe 
was  instantaneous,  the  beneficiaries,  through  the  personal 
representative,  could  recover  any  and  all  damages 
caused  them  by  the  death,  but,  in  order  that  there 
may  be  a  recovery  for  additional  damages  under  the 
survival  amendment,  the  decedent  must  have  survived 
tlie  injury.  In  that  case  a  father  was  seeking  damages 
for  the  death  of  a  son.  The  trial  court  instructed  the 
jury  that  they  could  allow  a  reasonable  sum  for  the 
pain  and  suffering  of  the  decedent.  Since  the  evidence 
disclosed  that  the  death  was  instantaneous,  the  appellate 

10.  St.  Louis,  I.  M.  &  S.  Ry.  161  S.  W.  1136.  See  also  New  Or- 
Co.  V.  Hesterly,  228  U.  S.  702,  57  leans    &   N.   E.    R.    Co.    v.    Harris, 

L.^    Ed.    1031,    33    Sup.    Ct.    703;       246  U.  S.  ,  62  L.  Ed.  ,  38 

Garrett  v.  Louisville  &  N.  R.  Co.,  Sup.  Ct.  535,  decided  June  3,  1918. 

117  C.  C.  A.  109,  197  Fed.  715,  3  "Under   the   Employers'   Liabil- 

N.  C.  C.  A.  769,  aff'd  in  235  U.  S.  ity  Act,  where  death   is  instanta- 

308,   59    L.    Ed.    242,    35    Sup.    Ct.  neous  the  beneficiaries  can  recover 

32.  their  pecuniary  loss  and  nothing 

11.  Carolina,  C.  &  O.  R.  R.  v.  more."  Norfolk  &  W.  R.  Co.  v. 
Shewalter,  128  Tenn.  363,  L.  R.  A.  Holbrook.  235  U.  S.  625.  59  L.  Ed. 
1916C   964,   Ann.   Cas.   1915C    605,  392,  35  Sup.  Ct.  143. 
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court  held  that  the  instruction  was  erroneous  for  the 
reasons  given."  In  another  case  involving  section  9  of 
the  act,  the  supreme  court  of  Minnesota  reached  the 
same  conclusion,  but  held  that  testimony  showing  that 
the  decedent,  after  the  injury,  moaned  and  breathed  foi" 
ten  minutes,  justified  the  trial  court  in  submitting  the 
question  of  survival  of  the  cause  of  action  to  the  jury/' 
But  the  federal  Supreme  Court  in  the  same  case  held 
that  such  evidence  was  not  sufficient  to  justify  an  award 
of  damages  for  the  pain  and  suffering  of  the  decedent." 

§  606.  Death  must  be  Result  of  Negligence  before 
Beneficiaries  can  Recover  under  Section  1,  but  not  under 
Section  9.  Under  the  first  section  of  the  Act  of  1908, 
it  is  provided  that  the  beneficiaries  can  recover  ''for 
such  death  *  *  *  resulting  from  negligence"  so 
that  the  death  must  be  proven  to  have  resulted  from 
the  negligence.  If  an  employe  is  injured  while  en- 
gaged in  interstate  commerce  and  thereafter  dies  from 
other  causes,  it  is  quite  clear  from  the  language  of  the 
statute  that  the  beneficiaries  cannot  recover  damages 
under  the  first  section.  But  they  may,  however,  though 
the  personal  representative,  recover  damages  under 
section  9  which  would  include  the  damages  recover- 
able by  the  deceased  in  his  lifetime.     Section  9  does 

12.  The  Shewalter  case  was  at-  U.  S.  048;  Kansas  City  South- 
firmed  by  the  United  States  Su-  ern  Ry.  v.  Leslie,  238  U.  S. 
preme  Court  in  a  memorandum  599;  (2).  Baron  v.  Balti- 
opinion  (Shewalter  v.  Carolina,  more,  7  Peters,  243;  Jack  v. 
C.  &  O.  R.  Co.,  239  U.  S.  630,  60  Kansas,  199  U.  S.  372,  379-380; 
L.  Ed.  476,  36  Sup.  Ct.  166  [mem.  Brown  v.  New  Jersey,  175  U.  S. 
dec]  as  follows:  "Judgment  af-  ^^g;  Twining  v.  New  Jersey,  211 
firmed,  with   costs,  upon  the  au-  ^    g    r^g^  g^,, 

thority   of    (1)    Michigan   Central  ^3      Capital  Trust  Co.  v.  Great 

Railroad   v.    Vreeland,    227    U.    S.  j^^rthern   R.    Co.,   127   Minn.    144, 

59;    American   Railroad   of   Porto  ^    ^     C     C     A     154,    149    N.    W. 

Rico  V.  Didricksen,  227  U.  S.  145;  ^^ 

Gulf,    Colorado,    etc.    Ry.    v.   Mc-  '                        ^              ^    ^^    ^ 

Ginnis,   228    U.    S.    173;     Garrett  ;                             0.0  tt    q    n^ 

V     Louisville    &    Nashville    R.    R..  CapUal  Trust  Co.,  242  U.   S.  144. 

235     U.     S.      308;      St.     Louis     &  61  L.  Ed.   208,  37   Sup.  Ct.  41.  L. 

Iron   Mountain   Ry.   v.   Craft,  237  R.  A.  1917E  1050. 
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not  require  tliat  the  death,  upon  wliidi  Hie  cause  of 
action  survives,  result  from  tlie  neglif^ent  act.  Tlie 
disputed  proposition  amon^  commentators  whether  the 
beneficiaries  could  recover  under  both  sections  1  and  0, 
in  view  of  the  clause  in  the  statute  ''there  shall  be  only 
one  recovery  for  the  same  injury"  has  been  decided  in 
the  affirmative.^^ 

§  607.  Decisions  of  National  Courts  on  Measure  of 
Damages  Control.  In  actions  under  the  J'^'deral  p]m- 
ployers'  Liability  Act,  the  measure  of  damages  sanction- 
ed and  approved  by  the  United  States  Su])reme  Court 
controls  the  action  of  all  other  courts  under  the  act.'" 

§  608.  Measure  of  Damages  in  Cases  of  Death  un- 
der Section  One  of  the  Federal  Act.  In  an  action  un- 
der the  Federal  Act  for  the  death  of  an  interstate  em- 
ploye, the  damages  under  section  one  thereof  can  only 
be  compensatory,  and  the  measure  of  them  is  what  the 
beneficiaries  named  in  the  statute,  and  no  one  else,  or 
either  of  them,  necessarily  lose  in  or  by  the  death  of  the 
deceased  employe.  The  damages  are  limited  to  such  loss 
as  results  to  them  because  they  have  been  depnved  of 


15.  Northern  Pac.  R.  Co.  v. 
Maerkl,  117  C.  C.  A.  237,  198  Fed. 
1;  St.  Louis  &  S.  F.  R.  Co.  v. 
Conarty,  106  Ark.  421,  155  S.  W. 
93.  Accord:  St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Craft,  237  U.  S. 
648,  59  L.  Ed.  1160,  35  Sup.  Ct. 
704,  9  N.  C.  C.  A.  754;  Brooks 
V.  Yazoo  &  M.  v.  R.  Co.,  Ill  Miss. 
793,   72    So.    227. 

16.  United  States.  Chesapeake 
&  O.  R.  Co.  V.  Gainey.  241  U.  S. 
494,  60  L.  Ed.  1124,  36  Sup.  Ct. 
633;  Chesapeake  &  O.  R.  Co.  v. 
Kelly,  241  U.  S.  485,  60  L.  Ed. 
1117.  36  Sup.  Ct.  630,  713  N.  C.  C. 
A.  673;  Central  Vermont  R.  Co. 
V.  White,  238  U.  S.  507,  59  L.  Ed. 
1433,  35  Sup.  St.  865.  Ann.  Cas. 
1916B  252;  Gulf,  C.  &  S.  F.  R.  Co. 


V.  McGinnis,  228  U.  S.  173,  57  L. 
Ed.  785,  33  Sup.  Ct.  426,  3  N.  C.  C. 
A.  806. 

Kentucky.  Louisville  &  N.  R. 
Co.  V.  Holloway's  Adm'r,  168  Ky. 
262,  181  S.  W.  1126:  Nashville, 
C.  &  St.  L.  Ry.  V.  Henry,  158  Ky. 
88,    164   S.  W.   310. 

Missouri.  Kardwick  v.  Wabash 
R.  Co.,  181  Mo.  App.  15G,  168  S. 
W.  328. 

North  Carolina.  Dooley  v.  Sea- 
board Air  Line  R.  Co  .  163  N.  C. 
454.  L.  R.  A.  1916E  185,  79  S.  E. 
970. 

Tennessee.  Nashville.  C.  &  St. 
L.  Ry.  V.  Anderson.  134  Tenn.  666, 
Ann.  Cas.  1917D  902,  185  S.  W. 
677. 
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a  reasonable  expectation  of  pecuniary  benefits  by  the 
wrong-fill  death  of  the  injured  employe/^  In  measuring 
these  damages,  the  jury  arc  at  liberty  to  take  into  con- 
sideration the  age,  health,  expectancy  of  the  life  of  the 
deceased,  his  earning  capacity,  his  character,  his  mode 
of  treatment  towards  his  family,  and  the  amount  he 
contributed  out  of  his  wages  to  them  for  their  support, 
and  calculate  from  all  these  facts  the  present  value  of 
the  amount  which  the  jury,  as  reasonable  and  practical 
men  may  find  and  believe  the  beneficiaries  have  lost 
because    of   the    death. '^      If   the    deceased    was    guilty 


17.  United  States.  Chesapeake 
&  O.  R.  Co.  V.  Gainey,  241  U.  S. 
494,  60  L.  Ed.  1124,  36  Sup.  Ct. 
633;  American  R.  Co.  of  Porto 
Rico  V.  Didricksen,  227  U.  S. 
145,  57  L.  Ed.  456,  33  Sup.  Ct. 
224;  Moffett  v.  Baltimore  &  0.  R. 
Co.,  135  C.  C.  A.  607,  220  Fed.  39; 
Cain  V.  Southern  Ry.  Co.,  199 
Fed.  211. 

Connecticut.  Farley  v.  New- 
York,  N.  H.  &  H.  R.  Co.,  87  Conn. 
328,  87  Atl.  990. 

Georgia.  Louisville  &  N.  R.  Co. 
V.  Paschal,  145  Ga.  521,  89  S.  E. 
620;  Southern  R.  Co.  v.  Hill,  139 
Ga.  549,  77  S.  E.  803. 

Kentucky.  Davis'  Adm'r  v.  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Co.,  172 
Ky.  55,  188  S.  E.  1061;  Pitts- 
burgh, C,  C.  St.  L.  R.  Co.  v.  Col- 
lard's  Adm'r,  170  Ky.  239,  185  S. 
W.  1108;  Louisville  &  N.  R.  Co. 
v.  Thomas'  Adm'r,  170  Ky.  145, 
185  S.  W.  840. 

Louisiana.  Lanis  v.  Illinois 
Cent.    R.    Co.,    140    La.    1,    72    So. 

Missouri.     Smith  v.   Pryor,   195 

Mo.  App.   259,   190  S.  W.   69. 

Nebraska.  Zitnik  v.  Union  Pac. 
R.  Co.,  95  Neb.  152,  145  N.  W. 
344. 

New  York.     Collins  v.  Pennsyl- 


vania, R.  Co.,  163  N.  Y.  App.  Div. 
452,   148   N.   Y.    Supp.    777. 

North  Carolina.  Raines  v.  South- 
ern R.  Co.,  169  N.  C.  189,  85  S. 
E.  294;  Dooley  v.  Seaboard  Air 
Line  R.  Co.,  163  N.  C.  454,  L.  R. 
A.   1916E   185,   79   S.   E.   970. 

Oklahoma.  Kansas  City,  M.  & 
O.  R.  Co.,  V.  Roe,  50  Okla.  105, 
150  Pac.  1035. 

South  Carolina.  Bennett  v. 
Southern  Ry-Carolina  Division,  98 
S.   C.   42,   79   S.   E.   710. 

Tennessee.  Nashville,  C.  &  St. 
L.  Ry.  V.  Anderson,  134  Tenn. 
666,  Ann.  Cas.  1917D  902,  185  S. 
W.    677. 

Wisconsin.  Sweet  v.  Chicago  & 
N.  W.  R.  Co.,  157  Wis.  400,  147 
1054. 

18.  United  States.  Kansas  City 
Southern  R.  Co.  v.  Leslie,  238  U. 
S.  599,  59  L.  Ed.  1478,  35  Sup.  Ct. 
844;  St.  Louis,  I.  M.  &  S.  R.  Co. 
v.  Craft,  237  U.  S.  648,  59  L.  Ed. 
1160,  35  Sup.  Ct.  704,  9  N.  C.  C. 
A.  754;  Norfolk  &  W.  R.  Co.,  v. 
Holbrook,  235  U.  S.  625,  59  L. 
Ed.  392,  35  Sup.  Ct.  143,  7  N.  C. 
C.  A.  814;  Garrett  v.  Louisville  & 
N.  R.  Co.,  235  U.  S.  308,  59  L. 
Ed.  242,  35  Sup.  Ct.  32;  American 
R.  Co.  of  Porto  Rico  v.  Birch, 
224    U.    S.   547,   56   L.    Ed.   879.   32 
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of  contributory  ne^li^ence,  llio  damages  sliould  be 
diminished;'"  but  if  tlic  violation  l)y  tlie  carrier  of  a 
national  statute  r('()uiriiio-  safety  a))pliances  contril)utes 
to  the  death  or  was  the  pi-oxiuiate  cause  thereof,  then 
the  damages  are  not  to  be  diminished  because  of  any 
contributoiy  negligence.^" 

§  609.  Damages  Due  Beneficiaries  for  Loss  of  Future 
Benefits  Limited  to  Present  Cash  Value.       In  cases  of 


Sup.  Ct.  603;  Richmond  &  D.  R. 
Co.  V.  Elliott,  149  U.  S.  266,  37 
L.  Ed.  728,  13  Sup.  Ct.  837;  Phil- 
adelphia &  R.  R.  Co.  V.  Marland, 
152  C.  C.  A.  51,  239  Fed.  1;  15  N. 
C.  C.  A.  402;  Cain  v.  Southern  Ry. 
Co.,  199  Fed.  211. 

Alabama.  Louisville  &  N.  R. 
Co.  V.  Fleming.  194  Ala.  51,  69 
So.  125. 

Connecticut.  Farley  v.  New 
York,  N.  H.  &  H.  R.  Co.,  87  Conn. 
328,    87    Atl.    990. 

Georgia.  Southern  R.  Co.  v. 
Hill,  139  Ga.  549,  77  S.  E.  803. 

Kansas.  Griffith  v.  Midland 
Valley  R.  Co..  100  Kan.  500,  166 
Pac.    4t;7. 

Kentucky.  Pittsburgh,  C,  C  & 
St.  L.  R.  Co.  V.  Collard's  Adm'r, 
170  Ky.  239,  185  S.  W.  1108; 
Louisville  &  N.  R.  Co.  v.  Hollo- 
way's  Adm'r,  168  Ky.  262,  181  S. 
W.  1126. 

North  Carolina.  Raines  v.  South- 
ern R.  Co.,  169  N.  C.  189,  85  S.  E. 
294. 

South  Carolina.  Thornton  v. 
Seaboard  Air  Line  Ry.  98  S.  C. 
348.  S2   S.   E.   433. 

Tennessee.  Nashville,  C.  &  St. 
L.  Ry.  v.  Anderson,  134  Tenn. 
666,  Ann.  Cas.  1917D  902,  185  S. 
W.    677. 

Utah.  Kipros  v.  Uintah  R.  Co., 
45   Utah   389,  146  Pac.  292. 

19.     Alabama.     Western    Rv.   of 


Alabama    v.    Mays,    197    Ala.    367, 
72    So.    641. 

Indiana.  (Jrand  l,runk  West- 
ern Ry.  Co.  v.  Thrift  Trust  Co., 
Ind.  App.  ,  11.5  N.  E.  685. 

Kentucky.  Louisville  &  N.  R. 
Co.  V.  Holloway's  Adm'r,  168  Ky. 
262,  181  S.  W.  1126. 

Missouri.     Yoakum  v.  Lusk, 

Mo.    App.    -,    193    S.    W.    635; 

Dowell   V.    Wabash    Ry.    Co.    (Mo. 
App.),    190   S.   W.   939. 

Texas.     Gulf,  C.  &  S.  F.  Ry.  Co. 

v.    Cooper,    Tex.    Civ.    App. 

,   191  S    W.   579. 

20.  United  States.  Baltimore  & 
O.  R.  Co.  V.  AVilson,  242  U.  S.  295, 
60  L.  Ed.  312,  37  Sup.  Ct.  123; 
Atchison,  T.  &  S.  F.  R.  Co.  v. 
Hines,  127  C.  C.  A.  632,  211.  Fed. 
264. 

California.  Smithson  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  174  Cal. 
148.  162  Pac.  111. 

Minnesota.  La  Mere  v.  Railway 
Transfer  Co.  of  City  of  Minneapo- 
lis, 125  Minn.  159,  Ann.  Cas.  1915C 
607.  145  N.  W.  10G8. 

Missouri.  Christy  v.  Wabash  R. 
Co.,  195  Mo.  App.  232,  191  S.  W. 
241. 

North  Carolina.  Montgomery  v. 
Carolina  &  N.  W.  R.  Co..  169  N. 
C.  249,  85  S.  E.  139. 

South  Dakota.  Fletcher  v.  South 
Dakota  Cent.  R  Co.,  36  S.  D. 
401,   155  N.  W.  3. 
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death,  the  beneficiaries  under  the  statute  are  not  en- 
titled to  a  lump  sum  equal  to  what  they  would  have 
received  during  the  estimated  term  of  their  dependency 
upon  the  decedent  had  he  lived,  but  their  damages  as 
to  future  benefits  are  limited  to  the  present  cash  value 
of  such  aggregate  amounts.  Such  damages  are  not  ad- 
measured by  multiplying  the  amount  of  the  probable  an- 
nual contribution  which  the  beneficiary  would  have 
received  had  the  decedent  lived,  by  the  number  of  years 
that  the  contributions  would  probably  continue,  but  the 
law  requires  the  jury  to  give  a  lump  sum  that  will  rep- 
resent the  value  of  such  contributions  at  the  time  of 
the  trial.  This  rule  is  based  upon  the  theory  that  a 
given  sum  of  money  in  hand  is  worth  more  than  a  lump 
sum  of  money  payable  in  the  future;  in  other  words, 
in  computing  the  damages  recoverable  for  the  de- 
privation of  future  benefits  the  compensatory  nature 
of  the  statute  requires  that  adequate  allowances  be 
made,  according  to  the  circumstances,  for  the  earning 
130wer  of  money.  When,  therefore,  loss  of  future  bene- 
fits are  shown,  the  verdict  should  be  returned  upon  the 
basis  of  their  present  value  only.  This  method  of 
measuring  future  pecuniary  losses  was  first  adopted 
and  announced  by  the  Supreme  Court  in  .the  leading 
case  of  Chesapeake  &  0.  E.  Co.  v.  Kelly, ^"^  wherein  the 

21.     241  U.  S.  485,  60  L.  Ed.  1117,  benefits      she     might      reasonably 

36    Sup.   Ct.   630,   L.    R.   A.   1917P  have  received  if  the  deceased  had 

367.     See    also    Chesapeake    &    O.  not  been  killed,"  though   general, 

R.  Co.   V.   Gainey,  241  U.   S.   494,  ^.as   correct.     Louisville   &   N.    R. 

60  L.  Ed.  1124,  36  Sup.  Ct.  6:^>3.  ^o.    v.    Holloway.    246    U.    S.  , 

In      estimating     what     amount      ^^  j^    ^^    _  33  g^^    ^^    3^9 

would  compensate  a  widow  for  ^^^^^  ^^^  ^^^^^^^  ^^^  ^^^ 
the  death  of  her  husband  engaged 


amount  of  compensation  to  be  al- 
lowed the  beneficiaries  is  only  the 
cash  value  of  what  the  employe 
might    reasonably    have    conl  rib- 


in  interstate  commerce,  the  fu- 
ture benefits  must  be  considered 
at  their  present  value.  An  instruc- 
tion, therefore,  that  the  measure 
of  recovery  was  "such  an  amount  "ted  to  the  support  of  the  bene- 
in  damages  as  will  fairly  and  rea-  ficiaries  during  the  term  of  his 
sonably  compensate  the  widow  of  life  expectancy.  The  loss  is  to  be 
the  said  John  G.  Holloway,  de-  ascertained  or  computed  by  dis- 
ceased,  for  the  loss  of  pecuniary      counting  the  lost  future   benefits. 
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court  reversed  the  decision  of  the  Kentucky  Court  of 
Appeals,--  holdinf^  that  the  l)eneficiaries  were  entitled 
to  recover  a  judgment  for  the  aggregate  of  the  sums 
tliey  would  probahly  have  received  from  the  decedent 
had  he  lived."  In  the  Kelly  case,  tlie  defendant  had 
re(]uested  the  court  to  instruct  tlie  jury  that  the 
damages  should  be  fixed  at  a  sum  which  represented 
the  present  cash  value  of  the  reasonable  expectation 
of  pecuniary  advantage  to  the  beneficiaries  while  de- 
pendent. This  instruction  was  refused.  The  Supreme 
Court  said:  ''We  are  constrained  to  say  that  in  our 
opinion  the  Court  of  Appeals  erred  in  its  conclusion  up- 
on this  point.     The  damages  should  be   equivalent  to 


at  the  fair  or  reasonable  rate  at 
which  the  money  could  be  loaned 
or  invested  safely  at  interest  for 
each  year  of  the  life  expectancy. 
Jones  V.  Kansas  City  S.  R.  Co., 
La.,   ,    78    So.    568. 

22.  Chesapeake  &  O.  Ry.  Co.  v. 
Kelly's  Adm'x,  160  Ky.  296,  169 
S.  W.  736,  13  N.  C.  C.  A.  673. 

23.  The  instructions  given  by 
the  trial  court  and  approved  by 
the  Kentucky  Court  of  Appeals  but 
condemned  by  the  United  States 
Supreme  Court  in  the  Kelly  case, 
were  as  follows:  •"(4)  If  the 
jury  should  find  for  plaintiff,  they 
should  fix  the  damages  at  such 
sum  as  would  reasonably  compen- 
sate the  dependent  members  of 
the  family  of  said  Kelly,  if  any 
there  be,  for  the  pecuniary  loss. 
If  any,  shown  by  the  evidence  to 
have  been  sustained  by  them  be- 
cause of  said  Kelly's  injury  and 
death.  In  fixing  said  amount,  the 
jury  are  authorized  to  take  into 
consideration  the  evidence  show- 
ing the  decendent's  age,  habits, 
business  ability,  earning  capacity, 
probable  duration  of  life,  and  also 


the  pecuniary  loss,  if  any,  which 
the  jury  may  find  from  the  evi- 
dence that  the  dependent  members 
of  his  family,  if  any,  have  sustain- 
ed because  of  being  deprived  of 
such  maintenance  or  support  or 
ofher  pecuniary  advantages,  if 
any,  which  the  jury  may  believa 
from  the  evidence  they  would  have 
derived  from  his  life  thereafter. 
(5)  If  the  jury  find  for  the  plain- 
tiff they  will  find  a  gross  sum 
for  the  plaintiff  against  the  de- 
fendant which  must  not  exceed 
the  probable  earning  of  Matt 
Kelly  had  he  lived.  The  gross 
sum  to  be  found  for  plaintiff,  if 
the  jury  find  for  the  plaintiff, 
must  be  the  aggregate  of  the  sum 
which  the  jury  may  find  from  the 
evidence  and  fix  as  the  pecuniary 
loss  as  above  described,  which 
each  dependent  member  of  Matt 
Kelly's  family  may  have  sustained 
by  his  death,  stating  the  amount 
awarded  his  widow,  Addie  Kelly, 
Matt  L.  Kelly.  Ruth  Kelly.  Tho- 
mas J.  Kelly,  and  Richard  Kelly, 
if  any  for  them,  or  any  of  them, 
but  such  findings  in  the  aggre- 
gate must   not  exceed   $32,000." 
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pa]{ns9.i  BAiiq  pjiiOiii  ^mi^  s:^ij8n8q  vC.rBnmoed  jo  noi^B^oed 
-xa  e[qunosBe.i  eq;  jo  uoi:}BAudep  9q;  joj  uopBSLiaduioo 
from  the  continued  life  of  the  deceased.  Mich.  Cent. 
R.  R.  V.  YreeUmd,  227  U.  S.  59,  70,  71;  American  R.  R. 
of  Porto  Rico  v.  Didricksen,  227  U.  S.  145,  149;  Gulf, 
Colorado  etc.,  Ry.  v.  McGinnis,  228  U.  S.  173,  175.  So 
far  as  a  verdict  is  based  upon  the  deprivation  of 
future  benefits,  it  will  atford  more  than  compensation 
if  it  be  made  up  by  aggregating  the  benefits  without 
taking  account  of  the  earning  power  of  the  money  that 
is  presently  to  be  awarded.  It  is  self-evident  that  a 
given  sum  of  money  in  hand  is  worth  more  than  the  like 
sum  of  money  payable  in  the  future.  *  *  *  y^Q  are 
not  in  this  case  called  upon  to  lay  down  a  precise  rule 
or  formula,  and  it  is  not  our  purpose  to  do  this,  but 
merely  to  indicate  some  of  the  considerations  that 
support  the  view  we  have  expressed  that,  in  computing 
the  damages  recoverable  for  the  deprivation  of  future 
benefits,  the  principle  of  limiting  the  recovery  to  com- 
pensation requires  that  adequate  allowance  be  made, 
according  to  circumstances,  for  the  earning  power  of 
money;  in  short,  that  when  future  payments  or  other 
pecuniary  benefits  are  to  be  anticipated,  the  verdict 
should  be  made  up  on  the  basis  of  their  present  value 
only.  We  are  aware  that  it  may  be  a  difficult  mathe- 
matical computation  for  the  ordinary  juryman  to  cal- 
culate interest  on  the  deferred  jmyments,  with  annual 
rents,  and  reach  a  present  cash  value.  Whether  the  diffi- 
culty should  be  met  b}^  admitting  the  testimony  of  expert 
witnesses,  or  by  receiving  in  evidence  the  standard  in- 
terest and  annuity  tables  in  which  present  values  are 
worked  out  at  various  rates  of  interest  and  for  various 
periods  covering  the  ordinary  exioectancies  of  life,  it  is 
not  for  us  in  this  case  to  say.  Like  other  questions  of 
procedure  and  evidence,  it  is  to  be  determined  accord- 
ing to  the  law  of  the  forum.  But  the  question  of  the 
proper  measure  of  damages  is  inseparably  connected 
with  the  right  of  action,  and  in  cases  arising  under 
the  Federal  Employers'  Liability  Act  it  must  be  settled 
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according'  to  gciioral  |)iin('i|)l('.s  of  law  as  administered  in 
tlie  Federal  courts." 


§  610.  Subsequent  Application  of  Doctrine  of  Kelly 
Case  in  State  Courts.  In  Cliafin  v.  Norfolk  &  AV.  Hy. 
Co.,-'  the  question  of  the  excessiveness  of  a  verdict  for 
$19,000  in  favor  of  a  widow  and  child  of  an  employe 
who,  at  the  time  of  his  death,  was  26  years  old  and 
earnin.g-  ahoiit  $1,410  per  annum,  was  presented.  The 
decision  is  instructive  in  that  it  is  one  of  the  first  at- 
tempts of  a  state  court  to  apply  the  "present  value"  or 
annuity  theory  adopted  in  the  Kelly  case,  to  actions 
under  the  Federal  Act.  "The  law^  re(iuires  no  more  of 
the  defendant,"  said  the  court,  "than  that  it  provide  a 
fund  which  will  supply  the  pecuniary  aid  to  the  widow 
and  child,  which  they  could  have  reasonably  expected 
from  the  deceased  had  he  lived.  The  view  most  favor- 
able to  the  plaintiff  is  to  assume  that  deceased  would 
have  lived  38  years,  that  he  would  have  continued 
without  interruption  to  earn  $1,410  per  annum,  and 
would  have  continued  to  be  equally  as  liberal  in  support 
of  his  family  as  had  been  up  to  the  time  of  his  death. 
The  child  was  not  born  until  after  its  father's  death, 
and  evidence  does  not  disclose  what  part  of  the  earnings 
of  the  deceased  was  spent  on  the  wife,  except  in  a 
general  way  and  as  a  member  of  the  family.  Plaintiff 
is  not  entitled  to  recover  a  greater  sum  than  will  pro- 
duce annually,  for  the  wife  during  the  38  years  life 
expectancy  of  her  husband,  and  also  for  the  child  during 
a  period  of  21  years,  the  time  it  could  reasonably  expect 
pecuniary  benefits  from  its  father,  what  both  would 
reasonably  expect  from  the  deceased  had  he  lived,  the 
princi])al  sum  so  ])rovided  f<n'  the  two  beneficiaries  to  be 
exhausted  by  such  annual  payments  at  the  expiration  of 
the  deceased's  life  expectancy.  In  other  words,  such  a 
sum  as  will  purchase  annuities  equal  to  what  they 
reasonably  expected  to   receive  from  deceased   for  the 

24.     W.  Va.  ,  93  S.  E.       822. 
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periods  of  38   and   21   years,   respectively.     Upon  this 
subject  the  Supreme  Court  of  the  United  States,  in  a 
later  case,  has  said:     'Damages  under  the  Employers' 
Liability  Act  should  be  equivalent  to  compensation  for 
the  deprivation  of  the  reasonable  expectation  of  pecuniary 
benefits  that  would   have  resulted  from   the  continued 
life   of  the   deceased   and   employe.     A   given    sum   of 
money  in  hand  is  worth  more  than  the  like  sum  payable 
in  the  future;  and  where  a  verdict  is  based  upon  the 
deprivation  of  future  benefits,  the   ascertained   amount 
of  these  should  ordinarily  be  discounted  so  as  to  make 
the  verdict  equivalent  to  their  present  value.'     C.  &.  0. 
Ry.  Co.  V.  Kelly,     241  U.  S.  485   (36  Sup.  Ct.  630,  60 
L.  Ed.  1117).     There  is  nothing  in  the  case  to  indicate 
that  the  child  could  reasonably  expect  to  receive  any- 
thing  from   the   father,    by  way    of    support,    after   it 
reaches  the   age   of   21   years.      Therefore   the   verdict, 
under  the  proof  as  it  now  appears,  should  be  based  on 
an  allowance  for  the  wife  for  the  full  time  of  the  husband's 
expectancy  of  life,  and  for  the  child  until  it  reaches  the 
age   of  21   years.     And   the   aggregate  amount   of  the 
judgment  should  be  a  sum  the  present  value  of  which 
would    be    equal    to    the    future    pecuniary   benefits    of 
which  the  wife  and  child  were  deprived  by  the  death  of 
the  husband  and  father,  taking  into  consideration  the 
earning   power    of    the    money   paid    in    a   lump    sum. 
Assuming  that  the  husband   would   have  continued   to 
earn   $1,410   every  year   for   38   years,   that   he   would 
have  spent  that  sum  equally  for  the  benefit  of  his  wife, 
his  child,  and  himself,  and  that  the  sum  paid  at  once 
would   earn  4   per  cent,   per  annum,   it   would   require 
about  $16,000   (if  our  calculation  is  accurate,  the   sum 
of  $15,695.63)  to  provide  the  benefits  the  wife  and  child 
could  reasonably  expect  from  the  deceased;  and  assum- 
ing that  money  would  earn  only  3^2  per  cent.,  it  would 
require   a  little  more,   towit,   $16,703.38.     There   is  no 
evidence  in  the  record  respecting  the  earning  power  of 
money  invested  for  a  long  period  in   good  aiid  stable 
securities,  and  it  may  be  that  neither  4  per  cent  nor 
3^/4  per  cent  is  the  proper  rate  of  interest.     But  any 
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less  rate  than  SY?  po^'  cent,  we  think  would  be  unreason- 
ably small,  in  view  of  the  comparatively  recent  and 
numerous  sales  of  Iar,i»e  amounts  of  munici))al  ])onds  for 
])ermanent  roads,  bearing'  as  much  as  5  per  cent,  interest. 
We  do  not  say  w^hat  the  net  earnings  of  the  money 
should  be,  or  what  portion  of  the  fund  should  ^^o  to 
each  of  the  beneficiaries,  but  the  foregoing  illustration 
is  to  show  that,  upon  any  reasonable  hypothesis,  the 
verdict  must  necessarily  include  something  more  than 
pecuniary  loss.  $19,000  will  much  more  than  compensate 
the  widow  and  child  for  the  pecuniary  loss- they  have 
sustained,  and  therefore  we  are  constrained  to  set  it 
aside  as  being  excessive." 

§  611.  Statutory  Action  is  not  for  the  Equal 
Benefit  of  each  of  the  Surviving  Beneficiaries.  Tlie 
action  given  to  an  administrator  in  case  of  the  death 
of  an  employe  under  the  federal  act,  is  not  given  for  the 
equal  benefit  of  the  surviving  relatives  for  whose  benefit 
the  suit  is  brought.  Though  the  judgment  may  be  for  a 
gross  amount,  tlie  interest  of  each  beneficiary  must  be 
measured  by  his  or  her  individual  pecuniary  loss  and 
that  aj^portionment  is  for  the  jury  to  return.  This 
princi])le  will  exclude  any  recovery  in  behalf  of  such  as 
show  no  pecuniary  loss.  Where  a  deceased  employe  left 
a  widow  and  four  children,  a  suit  was  brought  by  the 
widow  as  administratrix  for  her  benefit  and  all  the 
children  who  were  named  in  the  petition.  One  of  the 
children  was  a  married  woman  residing  with  and  being 
maintained  by  her  husband.  There  was  neither  proof 
nor  allegation  tliat  this  married  daughter  was  in  any 
way  dependent  upon  the  deceased,  nor  that  she  had  any 
reasonable  expectation  of  any  pecuniary  benefit  as  a 
result  of  a  continuation  of  his  life.  It  was  held  that 
the  court  committed  error  in  refusing  to  instruct  the 
jury  that  they  could  not  find  any  damage  in  favor  of 
the  married  daughter.-' 

25.     Gulf.  C  &    "S.   F.   R.  Oo.  v.        C.   A.   806      Accord:    McCouUough 
McGinnis.    228    U,.    S.    173,    57    T..        v.  ChicaKo.  R.  T.  &  P.  R.  Co..  160 

Ed.   785,  30  Sup.    Ct.  426,   3  N.   C.        Iowa  524,  47  L.  R.  A.   (N.  S.)   23. 
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§  612.  Pecuniary  Loss  not  Dependent  upon  any 
Legal   Liability   of  the   Employe   to   the   Beneficiaries. 

Tlie  Act  of  Congress  is  for  the  benefit  of  certain  specified 
relatives  in  that  act  mentioned  and  the  damages  are 
such  as  flow  from  the  deprivation  of  the  pecuniary 
benefits  wliicli  the  beneficiaries  might  have  reasonably 
received  if  the  deceased  had  not  died  from  his  injuries. 
The  pecuniary  loss  is  not  dependent  upon  any  legal 
liability  of  the  injured  person  to  the  beneficiary.  That 
is  not  the  sole  test.  There  must,  however,  aj^pear  some 
reasonable,  expectation  of  pecuniary  assistance  or  sup- 
port of  which  they  have  been  deprived.'*^  In  a  case 
against  a  common  carrier  by  railroad  under  the  federal 
act,  there  was  evidence  that  the  deceased  had  abandoned 
his  wife  and  child  had  not  lived  with  them  or  con- 
tributed to  their  support  for  many  years.  The  trial 
court  instructed  the  jur}^  that  it  was  the  legal  duty  of 
the  deceased  in  his  lifetime  to  care  for  and  support  his 
wife  and  child  even  though  he  lived  separate  and  apart 
from  them  and  that  the  wife  and  child  had  the  right 
to  recover  damages  for  his  wrongful  death  independent 
of  whether  he  had  contributed  anything  to  their  support. 
The  court  held  this  instruction  was  wrong  in  that  it 
fixed  "legal  duty"  independent  of  pecuniary  losses  as  a 
measure  by  which  the  jury  should  estimate  the  damages, 
instead  of  the  pecuniary  benefits  which  the  wife  and 
child  might  reasonably  have  received  during  his  life- 
time." 

§  613.  Distribution  of  Amount  Recovered  Con- 
trolled by  Federal  Statute  and  not  State  Laws.  In  the 
distribution  of  any  money  received  by  an  administrator 
of  a  deceased  employe  of  a  common  carrier  by  railroad 
killed  within  the  terms  and  conditions  of  the  federal 

142  N.  W.  67;  Illinois  Cent.  R.  Co.  417,    3.3   Sup.   (^t.    192,   3   N.  C.   C. 

V.  Doherty's  Adm'r,  153  Ky.   363,  A.   807,    Ann.    Cas.    1914C   176. 
47  L.  R.  A.  (N.  S.)  31n,  155  S    W.  27.     Fogarty    v.    Northern    Pac 

1119  R.    Co.,    74    Wash.    397,    L.    R.    A. 

26.     Michigan    Cent.    R.    Co.    v.  1916C  800,  133  Pac.  609. 
Vreeland,  227  U.  S.  59,  57  L.  Ed. 
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act,  a  state  statute  of  descent  and  distribution  does  not 
control,  but  the  money  must  be  paid  to  the  beneficiaries 
named  in  the  federal  statute,  no  matter  whether  a  re- 
covery is  had  either  under  section  1  of  the  federal  act 
or  section  9.-^  In  the  Taylor  case,  cited,  an  administrator 
of  the  estate  of  a  railroad  employe  brought  suit  under 
the  Federal  Employers'  Liability  Act  and  by  consent 
of  a  court  havinii;'  jurisdiction  over  the  estates  of  de- 
ceased persons,  the  administrator  compromised  with  the 
railroad  company  and  accepted  a  judgment  of  $5,000. 
Under  the  law  of  the  state  one-half  of  this  amount 
would  have  gone  to  the  father  and  one-half  to  the 
widow  of  the  decedent.  The  appellate  division  of  the 
Supreme  Court  of  New  York  held  that  the  father  was 
entitled  to  half  of  the  money  and  the  decision  was 
affirmed  by  the  court  of  appeals.  But  when  the  case 
reached  the  Supreme  Court  of  the  United  States  on  writ 
of  error,  that  court  held  that  state  laws  were  entirely 
superseded  as  to  such  a  fund  and  that  the  widow  was 
entitled  to  the  whole  sum. 

§  614.  Method  of  Apportioning  Fund  Amon^ 
Beneficiaries  upon  a  Lump  Sum  Settlement.  The  in- 
teres*;  of  each  beneficiary  under  the  federal  statute 
must  be  measured  by  his  or  her  individual  pecuniary 
loss  suffered  by  reason  of  the  death  of  the  decedent.-" 
Whether  the  sum  due  the  beneficiaries  is  recovered  by 
judgment  or  by  settlement,  does  not  alter  the  method  of 

28.  Taylor  v.  Taylor,  232  U.  638,  34  Sup.  Ct.  350;  North  Caro- 
S.  363,  58  L.  Ed.  638,  34  Sup.  Cl.  Una  R.  Co.  v.  Zachary,  232  U.  S. 
350,  6  N.  C.  C.  A.  436.  248,    58    L.    Ed.    591,    34    Sup.    Ct. 

29.  Kansas  City  Southern  R.  305,  9  N.  C.  C.  A.  109,  Ann.  Cas. 
Co.  V.  Leslie,  238  U.  S.  599,  59  L.  1914C  159;  rev'g  156  N.  C.  496, 
Ed.  1478,  35  Sup.  Ct.  844,  rev'g  72  S.  E.  858;  Gulf,  C.  &  S.  F.  Ry. 
112  Ark.  305,  Ann.  Cas.  1915B  Co.  v.  McGinnis,  228  U.  S.  173, 
834,  167  S.  W.  83;  Norfolk  &  W.  57  L.  Ed.  785,  33  Sup.  Ct.  426. 
R.  Co.  V.  Holbrook,  235  U.  S.  625,  3  N.  C.  C.  A.  173;  Michigan  Cent 
59  L.  Ed.  392,  35  Sup.  Ct.  143.  R.  Co.  v.  Vreeland,  227  U.  S.  59, 
7  N.  C.  C.  A.  814,  rev'g  131  C.  57  L.  Ed.  417,  33  Sup.  Ct.  192, 
C.  A.  621,  215  Fed.  G87;  Taylor  v.  Ann.  Cas.  1914C  176. 

Taylor.   232   U.    S.   363,    58   L.    Ed. 
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apportionment  among  them.  Where  a  deceased  employe 
left  a  widow  and  child  and  the  administrator  settled 
with  the  carrier  for  a  lump  sum,  the  Supreme  Court  of 
North  Carolina  held  that  the  amount  should  be  ap- 
portioned between  the  widow  and  the  child  according 
to  the  statute  of  descent  and  distribution  of  that  state, 
that  is,  two-thirds  to  the  child  and  one-third  to  the 
widow;-'''  but  this  decision  is  in  plain  conflict  with  the 
controlling  opinions  of  the  national  coui-ts  holding  that 
the  fund  is  not  distributable  according  to  any  statute  of 
a  state.''  In  a  case  before  the  Kentucky  Court  of 
Appeals,  it  appeared  that  the  decedent  left  a  wife  and 
child  and  the  administrator  settled  with  the  carrier  for 
a  lump  sum.  The  court  properly  held  that  the  appor- 
tionment should  be  made  among  the  two  beneficiaries  on 
the  basis  of  the  respective  periods  during  which  they 
would    sustain   pecuniary    loss.^^'     A   railroad    employe, 


30.  In  re  Stone,  173  N.  C.  208. 
15  N.  C.  C.  A.  665,  91  S.  E.  852. 

In  Horton  v.  Seaboard  A.  L.  R. 

Co.,  N.  C.  ,  95  S.  E. 

883,  the  court  conceded  that  its 
conclusions  in  the  case  of  In  re 
Stone,  supra,  were  wrong. 

31.  Taylor  v.  Taylor,  232  U.  S. 
363,  58  L.  Ed.  638,  34  Sup.  Ct. 
350. 

32.  McGarvey's  Guardian  v. 
McGarvey's  Adm'r,  163  Ky.  242, 
173  S.  W.  765,  in  which  the  Court 
said:  ''There  yet  r«mainfe  the 
question  of  the  extent  to  which 
he  is  entitled  to  participate  there- 
in. If  we  were  making  this  find- 
ing as  an  original  proposition 
(that  is,  as  a  jury),  the  result 
reached  might  be  different;  but 
here  the  amount  of  the  recovery 
is  already  ascertained  and  fixed, 
and  the  only  question  involved 
is  the  proper  division  of  the  fund 
in  an  equitable  way.     The  widow 


was  about  30  years  of  age  at  the 
time  of  her  husband's  death,  and 
in  good  health,  but  without  means 
or  income;  and,  comparing  the 
condition  and  position  of  the 
pecuniary  loss  to  both  son  and 
widow  is  approximately  the  same 
upon  a  per  annum  basis.  Con- 
sidering the  pecuniary  loss  to  each 
to  be  the  same  per  annum,  the 
recovery  should  be  divided  on 
the  basis  of  the  respective  periods 
during  which  the  two  beneficia- 
ries will  sustain  pecuniary  loss. 
Upon  this  question,  counsel  for 
appellant  argues  that  the  period 
of  pecuniary  loss  to  the  son  should 
embrace  such  time,  beyond  the 
date  of  his  attaining  the  age  of 
21  years,  as  would  reasonably  be 
required  to  educate  him  for  the 
medical  profession,  a^  there  is 
some  evidence  in  the  record  that 
his  father  had  expressed  a  de- 
termination to  give  him  such  an 
education;  counsel  insisting  that 
to  do  this  would  require  six  years. 


§  G14] 
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killed  while  onf>a^ed  in  iiilci-slate  coinmei'co,  loft  sur- 
viving liim  no  wife  or  child,  hut  a  father  and  mother. 
Pursuant  to  a  settlement  the  carrier  i)aid  a  lump  sum  to 
the  administrator  and  the  question  arose  as  to  the 
amount  that  should  he  api)ortioned  to  each,  ''{'he  court 
held  that  the  dama.u'es  I'ecovered  either  hy  judgment  or 
settlement  under  the  federal  statute  were  not  subject  to 
distribution  among  the  beneficiaries  under  the  provisions 
of  state  statutes  relating  to  the  distribution  of  estates 
of  deceased  persons,  but  that  the  amount  of  pecuniary 
loss  of  each  beneficiaiy  determined  the  a])portionment." 
''If  the  damages  here  involved,"  said  the  court,  ''had 
been  the  result  of  a  recovery  in  court,  it  necessarily 
must  have  appeared  in  that  action,  based  upon  the  con- 
siderations just  mentioned,  what  was  the  amount  of  the 
pecuniary  loss  that  had  been  sustained  by  each  parent; 
but  the  damages  here  involved  having  been  paid  in  a 


and  that  therefore  such  is  the 
period  of  his  pecuniary  loss. 
Counsel  for  appellee  insists  that 
his  pecuniary  loss  should  not  be 
extended  beyond  the  date  of  his 
attaining  the  age  of  21  years, 
and  that  the  period  of  pecuniary 
loss  to  the  widow  should  be  her 
expectancy  of  life,  according  to 
the  life  tables,  which  is  30  years. 
We  cannot,  however,  agree  wholly 
with  either  contention.  It  may 
be  conceded  that  the  expectations 
of  the  son  may  extend  beyond 
the  date  of  his  attaining  the  age 
of  21  years,  but  his  dependency 
would  not,  and.  as  that  is  the  date 
of  the  termination  of  the  legal 
liability  of  the  father,  it  should, 
under  ordinary  circumstances,  be 
the  end  of  the  period  of  pecuniary 
loss  to  him.  The  expectancy  of 
life  of  the  widow  might  be  greater 
than  that  of  the  deceased  hus- 
band, or  it  might  be  less,  but  her 
dependency  for  support  could  not 
extend  longer  than  his  expectancy 


of  life,  as  the  suport  must  then 
cease.  If  her  life  expectancy  is 
less  than  that  of  the  husband, 
the  period  of  pecuniary  loss  would 
be  governed  by  her  expectancy. 
If  her  life  expectancy  is  greater 
than  that  of  her  husband,  then 
her  period  of  pecuniary  loss 
should  be  governed  by  his  expec- 
tancy of  life.  In  this  case,  from 
the  death  of  John  McGarvey  un- 
til the  date  upon  which  Henry 
McGarvey  will  have  attained  the 
age  of  21  years  is  4  years  and 
4  months;  and  McGarvey's  ex- 
I)ectancy  of  life  was  27.34  years: 
that  of  his  widow  being  greater. 
An'id,  dividing"  the  recovery  on 
the  basis  of  the  respective  periods 
of  pecuniary  loss,  the  widow  Is  en- 
titled to  86.32  per  cent,  thereof, 
or  $4,316.00  and  the  son  is  enti- 
tled to  13.68  per  cent,  thereof,  or 
$684." 

33.      Tobin    v.    Bruce,    S. 

D.  — ,  162  N.  W.  933. 
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lump  sum  as  the  result  of  a  settlement,  and  both  parents 
being  entitled  to  participate  in  the  same,  it  naturally 
follows  that  the  same  basis  as  would  have  guided  the 
court  and  jury  if  settlement  had  not  been  made  should 
be  considered  in  making  a  division  between  these  parents 
of  the  damages  in  the  hands  of  the  administrator. 
What  the  railwaj'  company  should  or  might  have  been 
liable  to  have  paid  under  the  evidence  as  it  appears  in 
this  case  is  not  now  involved,  but  it  is  now  only  the 
question  as  to  what  division  should  be  made  of  the 
proceeds  of  the  settlement  as  between  the  parents. 
From  the  evidence  it  appears  that  the  father  is  now 
over  71  years  of  age  and  the  mother  over  61  years. 
Based  upon  considerations  of  age  alone  the  mother 
could,  in  all  reasonable  probability,  have  expected  more 
assistance  from  this  son  than  the  father,  consequently 
increasing  her  pecuniaiy  loss  over  that  of  the  father; 
but  it  appears  that  she  is  possessed  of  some  property 
which  furnishes  her  some  income,  while  the  father 
depends  upon  his  personal  earnings,  which  must  natural- 
ly decrease  as  he  advances  in  years.  In  reality  the 
father  was  more  dependent  on  this  son  than  the  mother; 
his  necessities  for  future  support  are  stronger  and  more 
nearly  upon  him  than  hers.  Of  course  there  might  be 
cases  where  the  situation,  financial  or  otherwise,  of  the 
parents,  or  one  of  them,  was  such  that  no  pecuniaiy 
loss  would  be  sustained  by  reason  of  the  death  of  an 
adult  son;  but  it  is  not  this  case.  We  are  of  the  opinion 
and  therefore  hold  that  the  parent,  under  all  the  cir- 
cumstances, sustained  a  pecuniary  loss  by  reason  of  the 
death  of  this  son,  and  that  he  is  entitled  to  a  share  of 
the  proceeds  of  the  settlement  in  question  to  be  found 
and  determined  in  the  light  of  the  considerations  here- 
in before  mentioned.  The  findings  of  evidence  before  us 
are  not  sufficient  for  this  court  to  say  what  the  amount 
of  the  share  of  appellant  should  be." 

§  615.  No  Presumption  of  Damages  to  Widow  and 
Child.  The  supreme  court  of  Iowa  held  in  an  action 
under  the  federal  act,  that  substantial  damages  in  cases 
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of  the  doatli  of  a  husband  and  fatlxT,  woiihl  he  pre- 
sumed in  favor  of  the  widow  and  children.''*  The  court 
cites  authorities  to  sustain  this  i)roposition  hut  this 
ruling  seems  to  be  in  direct  conflict  witli  the  decisions 
of  the  Supreme  Court  of  the  United  States.  It  is  held 
})y  Ihat  court  that,  even  as  to  beneficiaries  in  the  first 
of  the  three  specified  classes  under  the  federal  act, 
proof  of  pecuniary  loss  must  both  bo  alleji^ed  and  shown." 

§  616.  Effect  of  Abandonment  by  Husband  on 
Right  of  Widow  and  Child  to  Recover.  Tn  all  actions 
under  the  federal  act  there  must  be  evidence  showing 
a  reasonable  expectation  of  pecuniary  assistance  or  sup- 
port to  the  beneficiaries  of  which  they  have  been  de- 
prived by  the  death.  Proof,  therefore,  that  the  decedent 
had  abandoned  his  family  and  had  failed  to  contribute 
to  their  support,  is  material.  Where  it  appeared  that  a 
railroad  employe  had  abandoned  his  wife  and  child 
sixteen  years  before  his  death,  and  the  evidence  was 
silent  as  to  whether  ho  had  made  any  contributions  for 
their  support  since  the  aV)andonment,  the  supreme  court 
of  South  Carolina  held  that  a  motion  for  a  directed 
verdict  on  the  ground  that  there  was  no  evidence  that 
the  beneficiaries  sustained  any  pecuniary  loss,  was 
jiroperly  overruled  as  there  was  a  presumption  of  law 
that  a  wife  and  minor  child  sustained  some  pecuniary 
loss  especially  since  the  statute  of  the  state  required  the 
father  to  support  his  family.^**  "It  follows,  however," 
said  the  court  "that,  although  the  pecuniary  right  may 
exist,  yet  the  deprivation  of  it  may  cause  very  little,  or, 
possibly,  no  actual  financial  loss,  for  it  may  be  shown 
from  the  relation,  circumstances,  and  relative  condition 

34.  McCoullough    v.    Chicago,  C.    A.    806.      Accord:      Griffith    v. 

R.   I.   &  P.  R.  Co.,   160   Iowa  524,  Midland  Valley  R.  Co..   100  Kan. 

47  L.  R.  A.  (N.  S.)  23,  142  N.  W.  500,    166    Pac.    467;    Nashville,    C. 

67.     See    also.    Garrett    v.    Louis-  ^    g^     ^     ^^     ^     Anderson,    134 

ville   &   N.    R.   Co.,    117    C.    C.    A.  ..^  k         n  .    -iQi7r.   ono 

Tenn.   666,  Ann.  Cas.   1917D   90J, 
109,    197   Fed.    715. 

35.  Gulf.  C.   &  S.   F.   R.   Co.  v.        ^^^    S-    W.  677. 

MoGinnis,    228    U.    S.    173.    57    L.           36.        Gilliam    v.    Southern    Ry. 
Ed.  785,   33   Sup.   Ct.   426.   3  N.   C.        Co., S.   C.  ,  93   S.   E.   865. 
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of  deceased  and  the  sm^iving  relatives  for  whose  benefit 
the  action  is  brought  that  no  peciuiiaiy  loss,  present  or 
prospective,  resulted  to  them  from  his  death."  In 
another  action  where  it  appeared  that  a  deceased  em- 
ploye had  abandoned  his  wife  and  child  and  had  not 
supported  them  for  several  years  prior  to  his  death,  an 
instruction  to  the  jury  that  a  wife  and  child  had  the 
light  to  recover  damages  for  the  death  of  the  husband 
and  father,  independent  of  whether  he  had  contributed 
anything  to  their  support,  was  erroneous  for  the  reason 
that  it  ignored  the  question  of  pecuniary  benefits 
which  they  might  have  received  had  he  lived." 

§  617.  Loss  of  Society,  Companionship  and  Wound- 
ed Affections  not  Elements  of  Damages.  The  pecuniary 
loss  or  damage  which  alone  can  be  recovered  under 
the  federal  act  by  the  beneficiaries,  excludes  those  losses 
which  result  from  the  deprivation  of  the  society  and 
companionship  of  the  deceased,  or  those  injuries  to  the 
affections  and  sentiments  which  arise  from  the  death  of 
relatives  and  which,  though  painful  and  grievous  to  be 
borne,  cannot  be  measured  or  recompensed  by  money.'* 
In  the  Vreeland  case  cited,  it  was  held  that  the  care  and 
advice  which  the  wife  would  have  received  from  the 
husband  if  he  had  lived,  was  not  an  element  of  damage 
and  threw  the  door  open  to  the  wildest  speculation. 
In  another  case  it  was  held  that  a  loss  to  parents  of  the 
companionship    of    their    son    was   not   an    element    of 

37.  Fogarty  v.  Northern  Pac.  Kansas.  Griffith  v.  Midland 
R.  Co.,  74  Wash.  397,  L.  R.  A.  Valley  R.  Co.,  100  Kan.  500,  166 
1916C  800,  133  Pac.  609.  Pac.   467. 

38.  United  States.  Michigan  Kentucky.  Cincinnati,  N.  0.  & 
Cent.  R.  Co.  v.  Vreeland,  227  U.  T.  P.  R.  Co.  v.  Claybourne's 
S.  59,  57  L.  Ed.  417,  33  Sup.  Ct.  Adm'r,  169  Ky.  315.  183  S.  W. 
192,  3  N.  C.  C.  A.  807,  Ann.  Cas.  903. 

1914C  176;  Philadelphia  &  R.  R.  Utah.  Kipros  v.  Uintah  R.  Co., 
Co.  V.  Marland,  152  C.  C.  A.  51,  45  Utah  389,  146  Pac.  292. 
239  Fed.  1,  15  N.  C.  C.  A.  402;  Washington.  Fogarty  v.  North- 
New  York  C.  &  St.  L.  R.  Co.  v.  ern  Pac.  R.  Co.,  85  Wash.  90,  11 
Niebel,  131  C.  C.  A.  248,  214  Fed.  N.  C.  C.  A.  84,  L.  R.  A.  1916C 
952.  803,   147    Pac.    652. 
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damages  under  the  federal  act.^"  The  Supreme  Court 
of  North  Carolina  held  that  the  damages  recoverable  by 
a  parent  for  the  iieglig-ent  death  of  a  son  was  limited 
under  the  federal  act  to  such  loss  as  resulted  to  the 
l)arents  because  of  being  deprived  of  a  reasonable  ex- 
pectation of  pecuniary  benefits  by  the  wrongful  death  of 
the  employe.*" 

§  618  Loss  of  Care,  Counsel,  Training  and 
Education  of  Minors  Proper  Elements  of  Damages. 
The  care  and  advice  which  a  wife  would  have  received 
from  her  husband  are  not  pecuniary  losses  within  the 
meaning  of  the  federal  act.^^  When,  however,  the  bene- 
ficiaries under  the  statute  are  minor  children,  the  care, 
counsel,  training  and  education  which  the  child  would 
probably  have  received  from  the  parent  and  which  can 
only  be  supplied  by  the  service  of  another  for  com- 
pensation, are  proper  elements  of  damages  under  the 
statute."  A  trial  court,  in  an  action  under  the  federal 
act,  instructed  the  jury  that  in  measuring  a  minor's 
pecuniary  loss  by  reason  of  the  death   of  her  father, 

39.  American  R.  Co.  of  Porlo  Kansas  City,  M.  &  0.  R.  Co.  v. 
Rico  V.  Didricksen,  227  U."S.  145.  Roe,  50  Okla.  105,  150  Pac.  Iu35; 
57  L.  Ed.  456,  33  Sup.  Ct.  224;  Nashville,  C  &  St.  L.  Ry.  v.  An- 
McCullough  V.  Chicago,  R.  I.  derson,  134  Tenn.  666,  Ann.  Cas. 
&   P.  R.   Co.,   160   Iowa  524,   47   L.  1917D  902,  185  S.  W.  677. 

R.   A.    (N.  S.)    23,  142  N.  W.   67.  .<The  elements  which  make  up 

40.  Dooley  v.  Seaboard  Air  ^^^  ^^^^^^  damage  resulting  to  a 
Line  R.  Co.,  163  N.  C.  454,  L.  R.  ^^^^^  ^j^.j^  ^^^^  ^  parent's  death 
A.  1916E  185,  79   S.   E.  970. 

41.  Michigan  Cent.  R.  Co.  v 
Vreeland,  227  U.  S.  59,  57  L.  Ed 
417,  33  Sup.  Ct.  192,  Ann.  Cas 
1914C  176:  St.  Louis.  I.  M.  &  S.  ^'  collateral  dependent  relative: 
R.  Co.  V.  Rodgers.  118  Ark.  263,  ^ut  in  every  instance  the  award 
176  S    W    696  must  be  based  upon  money  values, 

42.  Michigan  Cent.  R.  Co.  v.  <-he  amount  of  which  can  be  ascer- 
Vreeland,  227  U.  S.  59,  57  L.  Ed.  tained  only  upon  a  view  of  the 
417,  33  Sup.  Ct.  192,  3  N.  C.  C.  peculiar  facts  presented."  Norfolk 
A.  807,  Ann.  Cas.  1914C  176;  St.  &  W.  R.  Co.  v.  Holbrook.  235  U. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Rodgers  S.  625.  59  L.  Ed.  392,  35  Sup.  Ct. 
118     Ark.    263.    176    S.    W.     696;  143. 


may  be  materially  different  from 
those  demanding  examination 
where  the  beneficiary  is  a  spouse 
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tliey  might  into  consideration  "that  money  value,  if  any, 
and  that  care,  training,  counsel,  and  education,  if  any, 
which  the  said  Ruth  Davis  might  reasonably  have 
received  from  him,  and  which  can  only  be  supplied  by 
the  service  of  another  for  compensation,  and  of  which 
she  has  been  deprived  by  the  wrongful  death  of  her 
father,  Oscar  Davis,  if  any,  and  basing  your  finding,  if 
any,  only  upon  the  evidence  in  this  case."  The 
Kentucky  appellate  court  held  that  the  foregoing  in- 
struction was  en'oneous  on  the  ground  that  it  exceeded 
the  actual  pecuniary  loss  defined  by  the  national  Supreme 
Court. ■'^  But  as  to  this  feature  of  the  instruction,  the 
court  was  plainly  in  error.  The  opinion  does  not,  how- 
ever, disclose  whether  the  damages  due  the  child  were 
confined  to  the  period  of  her  minority.  In  one  case  a 
trial  court  on  the  measure  of  damages  under  the  federal 
act  charged  the  jury  that  they  might  take  into  con- 
sideration "the  care,  education,  instruction  and  training 
which  one  of  his  (decedent's)  disposition  and  character 
as  disclosed  by  the  evidence  might  reasonably  be  ex- 
pected to  give  his  children  during  their  minority." 
The  court  further  advised  the  jury  that  "neither 
sympathy,  bereavement,  affection,  love  nor  devotion" 
could  be  considered  as  an  element  of  damages.  It  was 
held  that  the  charge  as  thus  explained  was  proper.** 
The  damages  to  an  infant  child  under  the  national 
statute,  it  was  held  in  another  case,  included  the  reason- 
able pecuniaiy  value  of  the  nurture,  care  and  ad- 
monition the  child  would  have  received  from  the  father 
during  minority.*^  Damages  are  recoverable  for  the 
loss  by  a  child  of  the  care,  education  and  counsel  which 
he  might  have  received  from  his  parent.*® 

An  instruction  that  the  award  for  each  child  may 
embrace  compensation  for  the  loss  of  that  care,  counsel, 

43.  Davis'  Adm'r  v.  Cincinnati,  45.     St.   Louis,   S.   P.   &   T.   Ry. 

N.    O.    &   T.    P.    Co.,   172    Ky.    55,       Co.  v.   Geer,  Tex.   Civ.   App. 

188  S.  W.  1061.  — -,   149  S.  W.  1178. 

44.  St.  Louis  &  S.  F.  R.  Co.  v.  46.  Louisville  &  N.  R.  Co.  v. 
Duke,  112  C.  C.  A.  564,  192  Fed.  Holloway's  Adm'r,  168  Ky.  262, 
306.  181   S.  W.  1126. 


§  r,i9] 
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ti"ainin,i:,-  and  ('ducat  i<<ii  wliidi  it  mi<^]it,  iindor  tlie  evi- 
dence, have  reasonably  received  from  its  fatlier,  and 
which  can  only  be  supplied  by  the  sei-\iees  of  anotlici'  foi- 
compensation,  was  pro])er/"" 

§  619.  Damages  for  the  Estate  of  Decedent  not 
Recoverable.  Tnder  llie  federal  act  the  estate  of  a 
deceased  employe  is  not  entitled  to  any  dania.ii,-es  by 
reason  of  his  death.*'  A  trial  court  instiiicted  the  jni-y 
in  a  suit  under  the  federal  act  that  they  could  award 
as  damages  such  a  sum  of  inoney  as  would  icasouably 
compensate  the  estate  of  decedent  for  the  destruction  of 
his  power  to  earn  money,  caused  by  his  deatli.  This 
charge  was  held  by  the  appellate  court  to  be  erroneous, 
for  the  reason  that  the  national  statute  made  no  pro- 
vision for  damages  to  the  estate  of  a  decedent  caused 
by  his  death,  the  damages  being  confined  solely  to  the 
pecuniary  loss  of  the  beneficiaries  caused  by  the  death. ""^ 


46a.     Horton  v.  Seaboard  A.  L. 

Ry.  Co.  N.  C.  ,  95  S.  E. 

883. 

47.  Louisville  &  N.  R.  Co.  v. 
Stewart,  241  U.  S.  261,  60  L.  Ed. 
989,  36  Sup.  Ct.  586;  American  R. 
Co.  of  Porto  Rico  v.  Birch,  224 
U.  S.  547,  56  L.  Ed.  879,  32  Sup. 
Ct.  603;  Philadelphia  &  R.  R.  Co. 
V.  Marland,  15  N.  C.  C.  A.  402 
152  C.  C.  A.  51,  239  Fed.  1:  Louis- 
ville &  N.  R.  Co.  V.  Holloway's 
Adm'r,  168  Ky.  262,  181  S.  W. 
1126;  Illinois  Cent.  R.  Co.  v. 
Doherty's  Adm'x,  153  Ky.  363,  47 
L.  R.  A.  (N.  S.)  31.  155  S.  W. 
1119;  Kamboris  v.  Oregon-Wash- 
ington R.  &  N.  Co.,  75  Ore.  358, 
146  Pac.  1097;  Fogarty  v.  North- 
ern Pac.  R.  Co.,  85  Wash.  90,  11 
N.  C.  C.  A.  84,  L.  R.  A.  1916C 
803,    147    Pac.   652. 

"The  object  of  the  plaintiff's 
writ  of  error  was  to  go  behind  the 
second  trial  and  reinstate  the  first 


judgment.  But  the  verdict  was 
found  upon  an  instruction  that 
the  jury  should  find,  if  anything, 
'such  a  sum  as  will  fairly  com- 
pensate his  estate  for  his  death,' 
— given,  it  would  seem,  in  forget- 
fulness  that  the  same  arose  under 
the  act  of  Congress.  See  157  Ky. 
642.  This  instruction  was  ex- 
cepted to,  and  neither  justice  nor 
law  would  permit  the  verdict  and 
judgment  based  upon  it  to  be  re- 
instated after  the  state  court  had 
set  it  aside.  We  therefore  examine 
the  arguments  in  904  no  farther, 
and  do  not  consider  whether  if,  in 
our  opinion,  there  had  been  no 
error  of  Federal  law  at  the  first 
trial,  the  plaintiff  could  have  had 
the  relief  that  she  asks."  Louis- 
ville &  N.  R.  Co.  v.  Stewart,  supra. 
48.  Chesapeake  &  O.  R.  Co.  v. 
Dwyer's  Adm'x.  157  Ky.  590.  1G3 
S.  W.  752. 


2    ("uiitrol    Curriors   'A 
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lu  another  case  for  a  similar  reason  an  instruction 
wliicli  permitted  the  recovery  of  damages  for  the  benefit 
of  the  widow  and  children  bnt  in  case  the  net  earnings 
of  the  deceased  were  in  excess  of  the  sum,  that  such 
damages  could  be  recovered  by  the  administrator  for 
the  estate,  was  held  erroneous  under  the  federal  act/" 
A  similar  instruction  was  condemned  in  another  case 
for  the  same  reason.^" 

§  620.  Necessity  of  Evidence  Showing  Earnings 
Beneficiaries  have  been  Deprived  of.  The  pecuniary 
loss  of  the  beneficiaries  of  an  employe  killed  while  en- 
gaged in  interstate  commerce  is  not  what  the  deceased 
might  have  earned  but  what  part  of  his  earnings  they 
might  reasonably  have  "expected  to  receive  had  he 
lived. ''^  Applying  this  rule ,  the  supreme  court  of 
Tennessee  has  held  that  there  miTst  be  evidence  of 
pecuniary  damage  before  such  damage  can  be  allowed 
by  the  jury.^'  Said  the  court:  "This  rule  is  enforced 
with  more  strictness  by  the  Supreme  Court  of  the 
United  States  perhaps  than  by  some  of  the  state  courts 
in  jurisdictions  where  acts  fashioned  after  Lord 
Campbell's  Act  prevail.  In  this  case  deceased's  age, 
expectancy,  and  earning  capacity  were  proven.  It  was 
also  proven  that  his  wife  and  child  were  dependent  up- 
on him  for  support.    There  was  no  proof,  however,  as  to 

49.  Southern  Ry.  Co.  v.  Hill,  392,  35  Sup.  Ct.  143;  7  N.  C.  C. 
139  Ga.  549,  77  S.  E.  803.  A.  814;   North  Carolina  R.  Co.  v. 

50.  Dooley  v.  Seaboard  Air  Zachary,  232  U.  S.  248,  58  L.  Ed. 
Line  R.  Co.,  163  N.  C.  454,  L.  R.  591,  34  Sup.  Ct.  305,  9  N.  C  C. 
A.  1916E  185,  79  S.  E.  970.  A.  109,  Ann.  Cas.  1914C  159;  Gulf, 

51.  Chesapeake  &  O.  R.  Co  v.  C.  &  S.  F.  R.  Co.  v.  McGinnis,  228 
Dfc-  Atley,  241  U.  S.  310,  60  L.  Ed.  U.  S.  173,  57  L.  Ed.  785,  33  Sup. 
1016,  36  Sup.  Ct.  564;  Kansaj  City  Ct.  426,  3  N.  C.  C.  A.  806;  Michigan 
Southern  R.  Co.  v.  Leslie,  238  U.  Cont.  R.  Co.  v.  Vreeland,  227  U. 
S.  599,  59  L.  Ed.  1478,  35  Sup.  S.  59,  57  L.  Ed.  417,  33  Sup.  Ct. 
Ct.  844;  St.  Louis,  I.  M.  &  S.  R.  Co.  192,  Ann.  Cas.  1914C  176. 

V.  Craft,  237  U.  S.  648,  59  L.  Ed.  52.     Nashville,    C.   &   St.    L.   R. 

1160,  35  Sup.  Ct.  704,  9  N.  C.  C.  A.  Co.    v.    Anderson,    134    Tenn.    666. 

754;   Norfolk  &  W.  R.  Co.  v.  Hoi-  Ann.   Cas.    1917D    902,    185    S.    W. 

brook,    235    U.    S.    625,    59    L     Ed.  677. 
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the  value  of  liis  customary  coiiti'ibiitions  to  llio  supiiort 
of  these  beneficiaries,  and  nothing  to  indicate  wliat 
sucli  beneficiaries  miglit  reasonably  liave  expected  from 
him  in  tlie  way  of  sui)])ort.  There  was  no  ])roof  of  any 
service,  pecuniarily  determinable,  as  defined  in  Michigan 
Central  R.  Co.  v.  Vreeland,  which  deceased  had  rendered 
or  might  reasonably  be  expected  to  render  to  his  wife. 
There  was  no  proof  as  to  the  personal  qualities  of  tlio 
deceased  and  the  interest  which  he  took  in  his  family, 
and  therefore  no  occasion  to  charge  the  jury  that  they 
might  taken  into  consideration  the  care,  counsel,  train- 
ing, and  education  which  the  child  might  reasonably 
have  expected  from  his  father.  Norfolk  &  W.  "R.  Co.  v. 
Holbrook,  supra.  It  was  therefore  im])ropei-  for  tlie 
trial  judge  to  have  submitted  such  matters  to  the  juiy 
in  the   absence   of   any  evidence." 

§  621.  Award  of  Exemplary  Damages  not  Per- 
missible as  to  Interstate  Employes.  It  necessarily 
follows  from  the  foregoing  principles  that  in  all  actions 
under  the  Federal  Employers'  Liability  Act,  an  award 
of  exemplaiw  damages  is  not  permitted  even  if  the  law 
of  the  state  where  the  injury  occurred  or  where  the 
snit  is  prosecuted,  provides  for  punitive  or  exemplary 
daraages.^^ 

§  622.  Funeral  Expenses  not  Recoverable  in  Ac- 
tions under  the  Federal  Act.  An  allowance  by  a  jury  in 
an  action  under  the  federal  act  for  a  sum  ©f  money  for 
funeral  expenses,  was  erroneous.  The  statute  makes  no 
provision  to  compensate  the  relatives  for  the  expenses 
of  bui-ial.^* 

§  623.  Necessity  of  Showing  Contributions  during 
Lifetime  of  Deceased  to  Beneficiaries  of  First  and  Sec- 

53.  Seaboard  Air  Line  Ry.  v.  Hughes,  15.3  C.  C.  A.  627.  240  Fed. 
Koennecke,  239  U.  S.  352,  60  L.  341;  Collins  v.  Pennsylvania  R. 
Ed.  324.  36  Sup.  Ct.  126.  11  N.  C.  163  N.  Y.  App  Div.  452.  148  N. 
C.  A.   352.  Y.  Supp.  777. 

54.  Delaware,  L.  &  W.  R.  Vo.  v. 
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end  Classes.  The  Supreme  Court  of  the  United  States, 
in  a  leading  case  in  which  the  measure  of  damages  un- 
der the  Federal  Employers'  Liability  Act  is  discussed, 
declared  that  the  statute  on  this  question  is  essentially 
identical  with  the  first  act  which  ever  provided  for  a 
cause  of  action  arising  out  of  the  death  of  a  human 
being,  that  of  9  and  10  Victoria,  known  as  the  Lord 
Campbell  Act.^^  The  distinguishing  features  of  that 
act  identical  with  the  act  of  Congress  before  the  amend- 
ment of  1910  are:  first,  it  is  grounded  upon  the  origi- 
nal wrongful  injury  of  the  person;  second,  it  is  for  the 
exclusive  benefit  of  certain  specified  relatives;  third,  the 
damages  are  such  as  flow  from  the  deprivation  of  the 
pecuniary  benefits  which  the  beneficiaries  might  have 
reasonably  received  if  the  deceased  had  not  died  from 
his  injuries.^®  Under  statutes  enacted  in  many  of  the 
states,  creating  a  cause  of  action  for  death  the  question 
has  frequently  arisen  as  to  whether  beneficiaries  similar 
to  those  in  the  first  and  second  classes  under  the  fed- 
eral act  may  recover  damages  for  the  death  when  it 
appears  that  no  contributions  or  gifts  were  made  to 
them  during  the  decedent's  lifetime.  Some  courts,  in 
construing  such  state  statutes,  have  held  that  it  was 
necessary  for  the  plaintiff  to  show  that  the  deceased, 
during  his  lifetime,  gave  assistance  to  the  beneficiaries 
by  way  of  money,  services,  or  other  material  benefits, 
which,  in  reasonable  probability,  would  have  continued 
but  for  the  death."    Other  courts  have  sustained  a  find- 

55.  Michigan  Cent.  R.  Co.  v.  57.  Arkansas.  St.  Louis,  M.  & 
Vreeland,  227  U.  S.  59,  57  L.  Ed.  S.  E.  R.  Co.  v.  Garner,  76  Ark. 
417,  33  Sup.  Ct.  192,  3  N.  C,  C.  555,  89  S.  W.  550;  Pordyce  v.  Mc- 
A.  807,  Ann.  Gas.  1914G  176.  Cants,  51  Ark.  509,  4  L.  R.  A.  296, 

56.  The  amendment  of  1910  14  Am.  St.  Rep.  69,  11  S.  W.  494. 
permits  the  beneficiaries  to  re-  California.  Hillebrand  v.  Stand- 
cover  for  the  loss  and  pain  which  ard  Biscuit  Co.,  139  Cal.  233,  73 
the  decedent  suffered  in  his  life-  Pac.  163. 

time  when  the  death  was  not  in-  Colorado.     Colorado  Coal  &  Iron 

stantaneous,  and  a  conscious  inter-  Co.  v.  Lamb,  6  Colo.  App.  255,  40 

val    elapsed    between    the    injury  Pac.  251. 

and    the    death.     See   section   601,  Illinois.  Rhoads  v.  Chicago  &  A. 

siii)ra.  R.   Co.,   227    111.   328,   11   L.   R.   A. 
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ing  that  there  was  a  rea.sonal)le  expectation  of  pecuniary 
benefit  altlion.^li  tlic  evidence  did  not  show  that  assist- 
ance was  actnally  i-ciidei-cd  the  Ix'iieficiaries  before  the 
death. ^*  In  a  i)ion('('i-  opinion  wliich  lias  been  frequently 
cited,  the  supreme  court  of  Xoilli  Carolina  passed  upon 
this  (piestion  in  an  action  under  the  federal  act  and  held 
that  the  father  of  a  brakeman,  23  years  old,  unmarried, 
stroni^-,  healthy  and  of  good  habits,  was  entitled  to 
damages  altliough  the  evidence  did  not  disclose  that 
the  son  had  contributed  anything  to  the  father's  support 
since  reaching  his  majority.'"     In  the  Dooley  case,  the 


(N.    S.)    023.    10    Ann.    Cas.    Ill; 

81  N.  E.  371;  aff'g  130  111.  App. 
145;  Chicago  &  A.  R.  Co.  v.  Shan- 
non, 43  111.  338. 

Indiana.  Louisville,  N.  A.  &  C. 
Ry.  Co.  V.  Wright,  134  Ind.  509, 
34  N.  E.  314;  Wabash  R.  Co.  v. 
Cregan,  23  Ind.  App.  1,  54  N.  E. 
767;  Diebold  v.  Sharp,  19  Ind. 
App.  474,  49  N.  E.  837. 

Kansas.  Cherokee  &  P.  Coal  & 
Mining  Co.  v.  Limb,  47  Kan.  469: 
Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Brown.   26   Kan.   443. 

Maine.  McKay  v.  New  England 
Dredging  Co.,  92  Me.  454,  43  Atl. 
29. 

Michigan.  Richmond  v.  Chicago 
&  W.  M.  uy.  Co.,  87  Mich.  374,  49 
N,  W,  621. 

Nebraska.     Greenwood  v.  King, 

82  Xeb.  17,  116  N.  W.  1128. 
Pennsylvania.  Holmes  v.  Penn- 
sylvania R.  Co.,  220  Pa.  189,  123 
Am.  St.  Rep.  685;  69  Atl.  597; 
Schnatz  v.  Philadelphia  &  R.  R. 
R  ir.O  Pa.  St.  602,  28  Atl.  952: 
Lehigh  Iron  Co.  v.  Rupp.  100  Pa. 
95. 

Texas.  St.  Louis  Southwestern 
R.  Co.  of  Texas  v.  Huey,  61  Tex. 
Civ.  App.  605,  130  S.  W.  1017: 
Standard  Light  &  Power  Co.  v. 
Muncey,    33    Tex.    Civ.    App.    416, 


76  S.  W.  931:  San  Antonio  &  A. 
P.  Ry.  Co.  V.  Long,  87  Tex.  148,  24 
L.  R.  A.  637;  47  Am.  St.  Rep.  87, 
27  S.  W.  113:  Houston  &  T.  C. 
Ry.  Co.  V.  Cowesr,  57  Tex.  293. 
Utah.  Fritz  v.  Western  U.  Tel. 
Co.,  25  Utah.  263,  71  Pac.  209. 

58.  Hopper  v.  Denver  &  R.  G. 
R.  Co.,  84  C.  C.  A.  21,  155  Fed. 
273;  Swift  &  Co.  v.  Johnson,  71 
C.  C.  A.  619.  138  Fed.  867;  1  L. 
R  A.  (N.  S.)  1161;  Pierce  v. 
Conners,  20  Colo.  178,  46  Am.  St. 
Rep.  279,  37  Pac.  721;  Sieber  v. 
Great  Northern  Ry.  Co.,  76  Minn. 
269,  79  N.  W.  95. 

59.  Dooley  v.  Seaboard  Air 
Line  R.  Co.,  163  N.  C.  454,  L.  R. 
A.  1916E  185,  79  S.  E.  970.  in 
which  the  court  said:  "It  would 
seem,  then,  that  the  construction 
placed  upon  the  act  by  the  Su- 
preme Court  of  the  United  States 
is  that  the  action  may  be  main- 
tained in  behalf  of  widow,  or 
husband,  or  children,  or  parents 
upon  proof  of  a  reasonable  ex- 
liectation  of  pecuniary  benefit,  and 
that,  when  it  is  for  the  bene- 
fit of  others  as  next  of  kin. 
there  must  be  proof  of  depend- 
ency. It  may  be  doubted  whether 
the  courts  should  limit  and  qualify 
the  right  of  action  for  tlie  benefit 
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])roof  disclosed   tliat   the   father  was  employed  by   an- 
other company   and   earning-   good   wages;   that   at   the 


of    the     widow,     etc.,     when     the 
statute  does  not  do  so,  and  when 
the  effect  is  to  narrow  the  scope 
of  the  act  passed  for  the  protec- 
tion  of   employes,   so   that    under 
this    construction    in    most    cases 
the    amount    of    recovery    will   be 
greatly  reduced,   and   in   many   it 
win  be  nominal,  but.  however  this 
may    be,    the    language    will    not 
permit  the  construction   that  the 
word   "dependent"  relates   to  any 
of  the  beneficiaries  except  the  next 
of  kin.     In  the  first  section,  after 
declaring  the  liability  of  the  em- 
ployer   to    the    injured    employe, 
it  adds:   'or,  in  case  of  the  death 
of    such    employe,    to    his    or    her 
personal    representative,    for    the 
benefit  of  the  surviving  widow  or 
husband  and  children  of  such  em- 
ploye,    and,     if   none,      then     of 
such    employe's    parents;    and,    if 
none,    then    of    the    next    of    kin 
dependent  upon  such  employe,  for 
such    injury    or   death,'    etc.     The 
beneficiaries  are  divided  into  three 
classes,  and  it  is  only  when  there 
is  none  belonging  to  the  first  and 
second  classes  that  an  action  may 
be  maintained  in  behalf  of  more 
remote  relatives,  next  of  i^in.  and 
they  must  be  dependent.     If,  then, 
the  parent  may  maintain  an  action 
for  the  wrongful  death  of  his  son, 
although  not  dependent,  if  he  has 
a  reasonable  expectation  of  pecuni- 
ary benefit  from  the  continuance 
of  his  life,  what  is  the  meaning  of 
this    phrase,    and    how    may    the 
fact   be   proven?    We   follow    the 
precedent      set     by     Mr.     Justice 
Lurton,  who  said  in  the  Vreeland 
case:     'The  statute   in   giving  an 
action   for   the   benefit  of  certain 


members  of  the  family  of  the  de- 
cedent    is     essentially     identical 
with    the    first    act    which    ever 
provided    for    a    cause    of    action 
arising    out    of    the    de,ath    of    a 
human   being,    that    of   9    and    10 
Victoria,    known    as    Lord    Camp- 
bell's   Act,'   —   and    who   had   re- 
course to  the  decisions  upon  the 
English    statute    and     upon    like 
statutes  in  different  states  to  as- 
certain the  meaning  of  the  federal 
statute.     One  of  the  earliest  cases 
by  the  English  court  is  Franklin 
v.  South  Eastern  R.  R.  Co.,  4  Hurl. 
&  N.  511,  in  which  Pollock,  Judge, 
says:      'It   is   also    clear   that  the 
damages  are  not  to  be  given  mere- 
ly  in   reference   to   the  loss   of  a 
legal    right,    for    they    are    to    be 
distributed  among  relations  only, 
and  not  to  all  individuals  sustain- 
ing such  a  loss;   and  accordingly 
the  practice  has  not  been  to  as- 
certain   what    benefit    could    have 
been    enforced    by   the   claimants, 
had  the  deceased  lived,  and  give 
damages  limited  thereby.  If.  then, 
the  damages  are  not  to  be  calcu- 
lated on  either  of  these  principles, 
nothing  remains  except  that  they 
should  be  calculated  in  reference 
to    a    reasonable    expectation    of 
pecuniary  benefit,   as  of  right  or 
otherwise,   from    the    continuance 
of   the   life.     Whether   the   plain- 
tiff  had   any   such   reasonable   ex- 
pectation of  benefit  from  the  con- 
tinuance   of    his    son's    life,    and, 
if    so.    to    what   extent,   were    the 
questions  left  in  this  case  to  the 
jury.     The  proper  question,  then, 
Avas  left,  if  there  was  any    evidence 
in    support    of   the    affirmative   of 
it.       We   think   there  was.       The 
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time  of  the  son's  deatli,  lie  was  not  dependent  upon  his 
son,  but  he  testified  lliat  lie  mi^ht  be  in  a  few  years  if 
the  son  liad  lived,  'i'lic  evideiiee  disclosed  that  the  son 
began  to  woi  k  for  liiiiisclf  when  lie  was  21  years  old, 
and  had  given  his  father  money  prior  to  reaching  his 
majority,  but  not  since.  There  was  no  evidence  that 
lie  had  given  his  father  any  pecuniai'v  assistance  at  any 


plaintiff  was  old  and  getting  in- 
firm; the  son  was  young,  earning 
good  wages,  and  apparently  well 
disposed  to  assist  his  father,  and 
in  fact  he  liad  so  assisted  him  to 
the  value  of  3s.  6d.  a  week.  We 
do  not  say  that  it  was  necessary 
that  the  actual  benefit  should  have 
been  derived;  a  reasonable  ex- 
pectation is  enough;  and  such 
reasonable  expectation  might  well 
exist,  though,  from  the  father 
not  being  in  need,  the  son  had 
never  done  anything  for  him. 
This  case  was  approved  in  Dalton 
V.  S.  E.  Railway  Co.,  4  C  B.  N. 
S.  303,  and  the  latter  case  was 
cited  with  approval  by  Lord 
Haldane,  during  the  present  year, 
in  Taff  Vail  Ry.  Co.  v.  .Jenkins 
(1913)  A.  C.  1,  in  which  he  says: 
'The  action  is  brought  under 
Lord  Campbell's  Act  by  the 
father  on  behalf  of  himself  and 
the  mother  for  damages  for  the 
loss  of  the  daughter.  Now  we 
have  heard  a  good  deal  of  au- 
thority cited  as  to  what  the  foun- 
dation of  such  action  is.  but  I 
do  not  think  there  is  much  dif- 
ficulty is  coming  to  a  conclusion 
as  to  the  principle  which  under- 
lies those  authorities.  The  basis 
iis  not  what  has  been  called  sola- 
tium (that  is  to  say,  damages 
given  for  injured  feelings  or  on 
the  ground  of  sentiment)  but 
damages   based    on    compensation 


for  a  pecuniary  loss.  But  this 
loss  may  be  prospective,  and  it 
is  quite  clear  that  prospective 
loss  may  be  taken  into  account. 
It  has  been  said  that  this  is  quali- 
fied by  the  proposition  that  the 
child  must  be  shown  to  have  been 
earning  something  before  any 
damages  can  be  assessed.  I  know 
of  no  foundation  in  principle  for 
that  proposition,  eitner  in  stat- 
ute or  in  any  doctrine  of  law 
which  is  applicable;  nor  do  I 
think  it  is  really  established  by 
the  authorities  when  you  examine 
them.  As  regards  the  judgment 
in  the  court  below,  I  have  al- 
ready indicated  that  in  my  view 
the  real  question  is  that  which 
Willis,  J.,  defines  in  one  of  the 
cases  quoted  to  us,  Dalton  v.  South 
Eastern  Ry.  Co.  (1):  'Aye  or  no, 
was  there  a  reasonable  expecta- 
tion of  pecuniary  damages?'  These 
English  cases  decided  that  an 
action  may  be  maintained  for  the 
benefit  of  the  parent  for  the 
wrongful  death  of  an  adult  son. 
when  there  is  a  reasonable  ex- 
pectation of  pecuniary  benefit 
from  the  continuance  of  the  life 
of  the  son.  and  that  it  is  not  nec- 
essary to  prove  that  the  son  has 
contributed  to  the  support  of  the 
parent  in  order  to  establish  such 
reasonable  expectation,  and  the 
American  authorities  support  the 
same    decision." 
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time  since  reaeliing  liis  majority.  Under  these  facts 
it  was  lield  that  a  tinding  that  the  father  had  a  reason- 
able expectation  of  pecuniary  benefit  from  the  con- 
tinuation of  the  life  of  the  son,  was  proper,  and  a  motion 
for  a  judgment  of  nonsuit  was  denied.®"  The  court  ap- 
peals of  Kentucky  also  held  that  the  declaration  by  the 
decedent  when  entering  the  employment  of  the  railroad 
company  that  he  was  going  to  work  and  expected  to 
contribute  to  the  support  of  his  aged  father,  was  suffici- 
ent to  authorize  a  tinding  of  damages  in  favor  of  the 
father  even  though  the  son  made  no  contribution  to  his 
father's  support.*'^  In  Tobin  v.  Bruce,''-  the  court  held 
that  a  father  71  years  of  age  was  entitled  to  damages 
under  the  federal  act  for  the  death  of  his  son  although 
there  was  no  evidence  that  the  son  made  any  contribu- 
tion to  his  support  in  his  lifetime.  Many  cases  under 
the  federal  act  were  reviewed.  The  court  said:  '.'The 
appellant  assigns  as  error  the  finding  that  plaintiff  sus- 
tained no  pecuniary  loss  by  reason  of  the  death  of  his 
son  and  the  conclusion  of  law  that  appellant  was  not  en- 
titled to  any  portion  of  said  damages.  We  are  of  the 
view  that  the  learned  trial  court  erred  in  the  conclusions 
of  law.  We  are  of  the  view  that  there  is  no  possible 
legal  reason  why  plaintiff,  this  appellant,  should  not 
be  entitled  to  receive  some  portion  of  said  damages. 
The  Employers'  Liability  Act  (Act  April  22,  1908,  c. 
149,  35  Stat,  at  L.  65)  provides  that  damages  awarded 
under  said  act  shall  be  paid — 'in  case  of  the  death  of 

60.      The   court   based    its   deci-  A.  80C;  American  R.  Co.  of  Porto 

sion    upon     the    following    cases:  Rico  v.  Didricksen,  227  U.  S.  145, 

Franklin    v.    South    Eastern   Ry.  57    L.   Ed.    456,    33    Sup.   Ct.   224; 

Co.,   4  Hurl.  &  N.  511;    Dalton  v.  Michigan  Cent.  R.  Co.  v.  Vreeland, 

South    Eastern    Ry.    Co.,    4   C.    B.  227    U.    S.    59,    57   L.   Ed.    417,   33 

(N.  S.)    303;   Taff  Vail  Ry.  Co.  v.  Sup.  Ct.  192,  Ann    Cas.  1914C,  176 

Jenkins    (1913)    A.    C.   1,  constru-  were  also  cited  and   quoted  from 

ing  the  Lord  Campbell  Act;   and  in  the  same  opinion. 

Hopper  V.  Denver  &  R.  G.  R.  Co.,  61.     Pittsburgh,  C,  C.  &  St.  L. 

84  C.  C.  A.  21,  155  Fed.  273.  The  R.  Co.  v.  Collard's  Adm'r,  170  Ky. 

cases  of  Gulf,  C.   &   S.  F.  R.   Co.  239,  175   S.   W.   1108. 

V.  McGinnis,  228  U.  S.  173,  57  L.  62. S.    D.    — — ,    162    N. 

Ed.  785,  33  Sup.  Ct.  426,  3  N.  C.  C.  W.    933. 
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siK^li  omitloyc,  to  liis  oi-  lici-  ixM'sonal  I'cpi'oseiitative  for 
the  benefit  of  tlic  surviving  widow  or  lius1)and  and 
children  of  siicli  employe;  and  if  none,  then  of  such  em- 
ploye's parents;  and  if  none,  then  of  the  next  of  kin 
dejx'ndent  upon  such  employe.'  It  is  the  moral  as  well 
as  the  legal  duty  in  this  state  of  ever}'  child,  whether 
minor  or  adult,  to  assist  in  the  support  of  their  indigent 
aged  parents.  Section  118,  Civ.  Code;  McCook  County 
V.  Kammoss,  7  S.  D.  558,  64  N.  W.  1123,  31  L.  R.  A.  461, 
58  Am.  St.  Rep.  854.  Every  parent  has  the  right  to 
expect,  has  the  right  to  anticipate,  regardless  of  legal 
duty,  that  in  old  age  his  or  her  children  will,  if  neces- 
sary, contribute  to  his  or  her  support.  This  expectancy 
— this  anticipation  of  support,  on  the  part  of  the  parent 
— is  a  sufficient  pecuniary  loss  to  sustain  a  right  to 
damages  under  the  federal  law  in  (piestion;  and  it 
nuitters  not  w^hether  the  deceased  child,  ]u-ior  to  the 
time  of  the  death  of  such  child,  had  or  had  not,  as  a 
matter  of  fact,  contributed  to  the  support  of  the  parent. 
It  matters  not  whether  the  parent  at  the  time  of  the 
death  of  the  child  was  actually  dependent  u])on  the 
child  for  su])])ort.  It  is  the  expectancy  and  anticipa- 
tion of  such  support,  or  dependency  upon  such  child, 
that  funiishes  the  basis  for  pecuniary  loss  on  the  i^art  ot 
the  parent  under  the  Federal  Employers'  Ijiability  Act. 
As  must  be  observed,  this  act  does  not  require  that  a 
parent,  prior  to  the  death  of  the  child,  should  have  re- 
ceived support  or  have  been  dependent  on  the  child,  as 
a  requisite  of  being  entitled  to  receive  damages  under 
said  act.  It  is  only  those  who  are  designated  in  this 
act  as  'next  of  kin'  that  must  show  dependency  ui)on 
the  deceased  as  a  prere(iuisite  to  the  right  to  such  dam- 
ages. We  are  of  the  view  that  the  following  decisions 
fully  sustain  this  position:  Garrett  v.  L.  &  N.  Ry.,  197 
Fed.  715,  117  C.  C.  A.  109;  Id.,  235  U.  S.  308,  35  Sup. 
Ct.  32,  59  L.  Ed.  242;  Mich.  Cent.  Rv.  v.  Vreeland, 
227  U.  S.  59,  33  Sup.  Ct.  192,  57  L.  Ed.  417,  33  Ann. 
Cas.  1914C,  176;  Am.  Ry.  Co.  v.  Didricksen,  227  T'.  S. 
145,  33  Sup.  Ct.  224,  57  L.  Ed.  456;  McCoullough  v. 
C,  R.  I.  &  P.  Ry.,  160  Iowa,  524,  142  N.  W.  67,  47  L. 
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R.  A.  (N.  S.)  23;  Hopper  v.  D.  &  R.  G.  Ry.,  155  Fed. 
273,  84  C.  C.  A.  21;  Pittsburgh  Ry.  Co.  v.  Collard,  170 
Ky.  239,  185  S.  W.  1108;  Dooley  v.  Seaboard  Air  Line 
Ry.,  163  N.  C.  454,  79  S.  E.  970,  L.  R.  A.  1916E,  185. 
In  MeConllougb  v.  Railway,  supra,  the  supreme  court 
of  Iowa  held  "that  under  the  Employers'  Liability  Act, 
it  was  not  legally  necessary  to  show  that  the  parents 
were  dependent  on  the  son,  as  in  cases  of  'dependent 
next  of  kin,'  but  that  what  contributions,  if  any,  had 
been  made  by  the  child  might  be  shown  as  affecting 
the  measure  of  damages.  In  the  case  at  bar  there  is 
no  question  as  to  the  measure  of  damages  involved, 
it  is  only  the  right  to  participate  therein  on  the  part  of 
appellant.  In  Dooley  v.  Seaboard  Ry.,  supra,  the  court 
held,  under  the  act  in  question,  that  a  father  may  re- 
cover for  the  death  of  an  adult  son  without  showing 
that  he  was  dependent  upon  the  son;  proof  of  depend- 
ency being  required  only  when  the  recovery  is  for  the 
beneiit  of  the  'next  of  kin.'  In  Pittsburgh  Ry.  Co.  v. 
Collard,  supra,  being  a  case  where  the  parents  for 
seven  or  eight  years  prior  to  the  death  of  the  son  had 
been  divorced,  and  where  the  son  after  the  divorce  had 
a  part  of  the  time  lived  with  and  contributed  to  the 
support  of  the  mother,  it  was  held  that,  where  the  de- 
cedent had  not  recently  lived  with  his  father  or  made 
contributions  to  his  support,  the  father  was  entitled 
to  share  in  the  damages  under  the  Federal  Employers' 
Liability  Act." 

§  624.  Illustrative  Cases  Involving  Sufficiency  of 
Proof  to  Establish  Dependency.  Some  courts  in  i)assing, 
in  particular  cases,  upon  the  sufficiency  of  proof  of 
pecuniary  loss  to  justify  a  recovery  under  the  federal 
act,  have  ignored  the  distinction  between  the  bene- 
ficiaries falling  under  the  first  and  second  classes  and 
those  under  the  third  class  as  pointed  out  elsewhere.^' 
While  the  amount  recoverable  under  the  federal  act  is 
strictly    limited    to    the    actual    pecuniary    loss    of    the 

63.     Section   625,   infra. 
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honeficiaiy,  yet,  in  an  action  on  hdialf  of  parents  under 
the  federal  act,  evidenee  tlial  the  decedent,  their  son, 
was  of  good  ha])its,  iji  i-()l)iist  health,  industrious  and 
frugal,  and,  in  addition,  when  li\iii,i;-  at  home,  assisted 
his  parents  in  performing  necessary  hahor  on  a  small  farm 
upon  wiiicii  the\'  lived  and  tliai  lie  als(j  conlrihuted  to 
them  in  cash  small  amounts  lathcr  infrequently  hut  as 
often  as  their  needs  demanded,  was  sufficient  to  warrant 
some  recovery."*  In  McCoullough  v.  Chicago,  H.  ].  ^^ 
P.  R.  Co,,"'^  it  appeared  that  the  deceased  was  an  un- 
married adult  son  25  years  of  age.  He  hoarded  and 
roomed  with  his  father  and  mother  and  paid  them  for 
his  room  and  board,  and,  in  that  way,  contributed  to  the 
family.  The  father  was  a  common  laborer  57  years  old, 
and  the  mother  was  54  years  old.  The  son  had  been 
working  for  the  railroad  company  for  two  years  The 
mother  testified  that  the  son  contributed  to  tlie  family 
expenses,  but  whether  by  gifts  or  solely  in  paying  for 
board  and  lodging  as  described,  did  not  clearly  appear. 
This  was  the  entire  testimony  as  to  the  pecuniary  loss 
suffered  by  the  parents.  The  court  held  that  such 
evidence  was  not  sufficient  to  sustain  a  verdict  of  $5,000. 
In  another  case  it  appeared  that  a  son,  single,  24  years 
old,  strong  in  physique,  well  educated,  possessing  good 
business  traits,  living  with  his  wealthy  parents  on  a 
large  farm,  left  home  to  become  a  brakeman,  stating 
tiiat  he  would  return  to  the  farm  to  gather  the  crops  in 
the  autumn.  He  was  killed  while  emi)loyed  in  interstate 
conmierce.  Before  leaving  his  home  he  raised  crops  on 
the  farm  and  lived  with  his  father  and  mother  as  one 
of  the  family.  He  did  not  receive  any  fixed  wages  from 
his  father  who  owned  and  cultivated  the  farm  and  who 
was  in  the  habit  of  giving  the  son  money  whenever  he 
desired.  The  father  was  74  years  old  and  growing 
feeble.  He  relied  upon  the  deceased  as  the  manager  of 
his  farm.     The  court  held  that  these  facts  presented  a 

G4.     Louisville  &   N.    R.    Co.   v.  65.     160   Iowa  524.  47  L.  R.  A. 

Thomas'  Adm'r.  170  Ky.   145.  185        (N.   S.)    23,  142  N.  W.  67. 
S.    W.    840. 


ll{)-2  IxjiKiEs  TO  Interstate  Employes.         [§  624 

prima  facie  case  slunviiiu'  a  reasonable  expectation  of 
pecuniary  benefits  from  the  continuance  of  the  son's  life 
which,  Tvith  proof  of  the  value  of  such  benefits,  was 
sufficient  to  justify  a  recoveiy  on  behalf  of  the  father."" 
That  a  deceased  raih'oad  employe  was  survived  by  a 
niece,  to  whom  he  left  an  insurance  policy  of  $500.00, 
and  a  sister  to  whom  he  contributed  five  or  six  dollars 
a  month  for  support  of  herself  and  daughter,  and  bought 
provisions  and  furniture  for  her  home,  amounting  to 
about  five  dollars  per  month  additional,  constituted 
sufficient  basis  for  the  recovery  of  damages  in  some 
amount  for  the  benefit  of  the  sister  and  the  niece."' 
Proof  that  a  deceased  railroad  employe,  leaving  no 
dependents  except  an  adult  sister  living  in  Mexico, 
sent  her  occasional  gifts  in  his  lifetime,  aggregating 
only  $37.00,  was  not  sufficient  to  sustain  a  verdict  ol 
$1500.00."^  That  a  deceased  railroad  employe  had  a  sick 
brother  to  whom  he  had  not  contributed  anything  in  his 
lifetime  did  not  make  the  question  of  dependency  under 
the  federal  statute  a  matter  for  the  jury  to  pass  upon 
for  such  evidence  was  not  sufficient.*'^  In  another  case 
the  supreme  court  of  North  Carolina  held  that  a  mother 
may  recover  damages  for  the  death  of  a  son  killed 
while  employed  in  interstate  commerce  for  a  common 
carrier  railroad  if  she  has  reasonable  expectation  of 
pecuniary  benefit  from  the  continuance  of  the  life  of  the 
son  although  he  had  not  contributed  anything  to  her 
support  in  his  lifetime.'^''  A  laboring  man  killed  while 
repairing  an  interstate  track  for  a  railroad  company, 
during  his  lifetime  sent  five  or  six  dollars  a  week  to  a 
widowed  sister  in  Italy  who  had  two  children.  By  his 
death  the  sister  was  deprived  of  this  money  which  she 
had   been   accustomed   to   receive.     It  was   held   by   a 

66.  Garrett  v.  Louisville  &  N.       App.  259,  190  S.  W.  69. 

R.  Co.,  117  C.  C.  A.  109,  197  Fed.  69.     Jones  v.   Charleston  &   W. 

715,  3    N.   C.  C.  A.   769.  C.  R.  Co.,  98   S.  C.   197,   82   S.   E. 

67.  Bruckshaw  v.   Chicago,  R.       415. 

L  &  P.  R.  Co.,  173  Iowa  207,  155  70.      Irvin  v.   Southern    R.    Co., 

N.   W.    273.  164  N.  C.  5,  80  S.  E.  78. 

68.  Smith    v.    Pryor,    195    Mo. 
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majority   of   tlie   court,   Judj^es   Lyon    and    Smitli    dis- 
senting,' that   such   facts  were   sufficient  to   submit  the 
question  of  dependency  under  the  federal  act  to  the  jury/' 
In  an  action  l)y  an  administrator  of  a  railroad  employe 
for  the  benefit  of  brothers  and  sisters  of  the  deceased 
the  evidence  disclosed  that  the  deceased  left  surviving 
him  several  brothers  and  two  sisters,  one  a  sister  of  char- 
ity residing  in  a  convent  who  received  no  support  from  the 
decedent  in  his  lifetime,  and  the  other  a  married  woman 
living  in  Ireland.  There  was  some  testimony  that  the  de- 
cedent had  borrowed  money  to  send  to  his  sister  in  Ire- 
laud,  but  whether  the  money  was  sent  her  in  payment  of 
a  debt  or  for  her  support  was  not  disclosed.  No  evidence 
was  introduced  to  show  that  the  husband  in  Ireland  was 
unable  to  support  his  wife.    There  was  no  evidence  that 
any  of  the  brothers  were  dependent  upon  the  deceased. 
The  court  held  that  there  could  be  no  recovery  under 
the  federal  act.''    A  sister  whom  a  deceased  brakeman 
in  his  lifetime   supported  by   gifts   of   money   and   by 
payment  of  board,  was  held  to  be  a  dependent  beneficiary 
under  the  federal  act."     In  another  action  under  the 
federal  act  it  appeared  that  the  decedent  was  a  laborer 
and  was  23  years  of  age  at  the  time  of  his  death.    He 
had  arrived  in  this  country  about  two  months  before 
his  death.    Prior  therefore  he  had  lived  with  his  parents 
in  Finland.    There  was  some  evidence  that  he  had  given 
his  parents   some  money.     The  court,  in  holding  that 
there  was  sufficient  evidence  of  dependency  to  sustain  a 
verdict  of  $2,000,  said:    "But  taking  the  evidence  as  it 
is  found,  may  we  say  there  is  no  support  for  the  amount 
of  the  verdict?     Under  our  decisions  we  think  there  is. 
The  facts   indicate  that  the  parents  were   in  need   of 
financial  assistance;  that  the  deceased  had  during  his 
minority  and  for  two  years  in  addition  given  aid  both 
in  money  and  its  equivalent,  work;  and  that  he  had  the 

71.  Bitondo  v.  New  York  Cent.       L.   R.  A.    (N.   S.)    131,  155  S.   W. 
&  H.  River  R.  Co.,  163  N.  Y.  App.       1119. 

Div.  823,  149  N.  Y.  Supp.  339.  73.     RicheUeu  v.  Union  Pac.  R. 

72.  Illinois    Cent.     R.    Co.,   v.       Co.,  97  Neb.  360,   149  N.   W.   772. 
Doherty's  Adm'r,  153  Ky.  363,  47 
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disposition  to  continue  the  same,  since  from  liis  first 
wages  in  this  country  he  sent  his  father  $10.00.  It  is  also 
apparent  that  the  deceased  was  industrious  and  was 
earning  wages,  at  least  those  of  the  ordinary  laborer. 
We  think  these  are  factors  from  which  the  jury  could 
find  that  in  the  death  of  their  son  the  parents  sustained 
a   substantial   pecuniaiy  loss.'"* 

§  625.  Actual  Dependency  Either  Total  or  Partial 
must  be  Shown  by  Beneficiaries  of  Third  Class.  There 
are  three  classes  of  beneficiaries  under  the  federal 
statute,  first,  the  widow  and  children,  second,  parents,  and 
third,  next  of  kin  dependant  upon  the  deceased  employe. 
The  courts  have  made  a  distinction  between  beneficiaries 
of  the  third  class  and  those  of  the  other  two  classes  as  to 
the  quantum  of  proof  necessary  to  permit  a  recovery. 
It  is  only  when  there  is  no  one  belonging  to  the  first 
and  second  classes  that  an  action  may  be  maintained 
in  behalf  of  the  more  remote  relatives,  the  next  of  kin. 
As  the  statute  specifically  provides  that  members  of  the 
third  class  must  be  dependent  upon  the  decedent,  it  has 
been  held  that  a  recovery  for  their  benefit  will  not  be 
peniiitted  unless  a  dependency  either  in  whole  or  in  part 
existed  at  the  time  of  the  death;"  while  on  the  other 


74.  Lundeen  v.  Great  Northern 
R.  Co.,  128  Minn.  332,  150  N.  W. 
1088. 

75.  Moffett  V.  Baltimore  &  0. 
R.  Co.,  135  C.  C.  A.  607,  220  Fed. 
39;  Smith  v.  Pryor,  195  Mo.  App. 
259,  190  S.  W.  69;  Collins  v.  Penn- 
sylvania R.  Co.,  163  N.  Y.  App. 
Div.  452,  148  N.  Y.  Supp.  777; 
Dooley  v.  Seaboard  Air  Line  R. 
Co.,  163  N.  C.  454,  L.  R.  A.  1916E 
185,  79  S.  B.  970. 

"As  an  original  proposition,  we 
might,  if  the  question  was  invol- 
ved, be  inclined  to  hold  that  the 
right  of  action  in  favor  of  those 
of  the  first  and  second  classes 
did  not  hinge  upon  the  fact  that 


they  were  dependent  upon  the 
employe  at  the  time  of  his  death, 
but  we  are  now  precluded  from 
doing  so,  even  if  the  question  was 
involved  upon  this  appeal,  as  the 
United  States  Supreme  Court,  in 
the  case  of  Railroad  Co.  v.  Mc- 
Ginnis,  228  U.  S.  173,  33  Sup.  Ct. 
426,  57  L.  Ed.  785,  held  that  for 
persons  belonging  to  either  class, 
to  get  the  benefit  of  the  statute 
he  or  she  must  have  been  a  de- 
pendent upon  the  deceased.  Re- 
gardless, however,  of  this  holding, 
there  can  be  no  doubt  of  the  fact 
that,  in  order  for  a  member  of 
the  third  class  to  come  within 
the  influence  of  the  statute,  he  or 
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hand,  as  to  the  beneficiaries  of  the  first  and  second 
classes,  the  ])laintiff  is  only  required  to  show  a  reason- 
able expectation  of  ])ecuniary  benefits  from  a  continuance 
of  the  decedent's  life  in  order  to  entitle  them  to  re- 
cover/" "It  would  seem,  then,  that  the  construction 
placed  upon  the  act  by  the  Supreme  Court  of  the  United 
States  is  that  the  action  may  l)e  maintained  in  behalf  of 
the  widow  or  husband,  or  children,  or  parents  upon 
proof  of  a  reasonable  expectation  of  pecuniary  benefits, 
and  that,  when  it  is  for  the  benefit  of  others  as  next  of 
kin,   there   must   be   proof   of  dependency.'"^      Similar 


she  must  have  been  a  'dependent' 
upon  the  deceased  employe.  The 
result  is  we  must  decide  whether 
or  not  Mrs.  Vessell,  the  benefici- 
ary under  the  judgment  in  the 
case  at  bar,  was  dependant  upon 
the  deceased  at  the  time  of  his 
death;  and  in  order  to  do  so  we 
must  define  or  interpret  the  word 
'dependent'  as  used  in  the  federal 
statute,  and  which  seems  not  to 
have  been  defined  by  the  United 
States  Supreme  Court,  though 
held  to  be  a  condition  precedent 
to  recovery  in  the  McGinnis  case, 
supra,  and  notwithstanding  the 
purpose  of  the  statute  and  the  re- 
coverable damages  was  discussed 
in  the  case  of  Mich.  Cent.  R.  R. 
v.  Vreeland.  227  U.  S.  59,  33  Sup. 
Ct.  192,  57  L.  Ed.  417,  Ann.  Cas. 
1914C,  176."  Southern  Ry.  Co.  v. 
Vessell,  192  Ala.  440.  Ann.  Cas. 
1917D   892,   68  So.  336. 

The  statute  provides  tliat  the 
recovery  is  for  the  benefit  of  the 
"next  of  kin  dependent"  and  it 
would  seem  that  none  of  the  next 
of  kin  of  the  third  class  would  be 
entitled  to  share  in  a  recovery 
except  such  of  them  as  were  ac- 
tually dependent  upon  the  deced- 
ent.    Collins   V.    Pennsylvania   R. 


Co.,   163  N.  Y.  App.   Div.  452.   148 
N.  Y.  Supp.  777. 

"Notwithstanding  the  pecuniary 
loss  may  be  more  or  less,  accord- 
ing to  the  degree  of  the  depend- 
ency of  the  beneficiaries  of  the 
first  and  second  classes  upon  de- 
ceased, and  the  amount  of  re- 
covery therefore  may  be  incraised 
or  diminished  accordingly,  the  act 
does  not  make  their  right  con- 
tingent upon  depenJflency  aa  it 
does  that  of  the  next  of  kin. 
Therefore,  to  sustain  an  action  for 
the  benefit  of  the  first  two  class- 
es, it  need  only  appear  that  they 
have  sustained  some  pecuniary 
loss."       Berg    v.     Atlantic    Coast 

Line  R.  Co.,  S.  C.  ,  93  S. 

E.   390 

76.  Gulf,  C.  &  S.  F.  R.  Co  v. 
McGinnis,  228  U.  S.  173.  57  L. 
Ed.  785,  33  Sup.  Ct.  426.  3  N.  C. 
C.  A.  806;  American  R.  Co.  of 
Porto  Rico  v.  Didricksen.  227  U. 
S.  145.  57  L  Ed.  456.  33  Sup.  Ct. 
224:  Michigan  Cent.  R.  Co.  v. 
Vreeland.  227  U.  S.  .59,  57  L.  Ed. 
417,  33  Sup.  Ct.  192.  Ann.  Cas. 
1914C  176. 

77.  Dooley  v.  Seaboard  Air 
Line  R.  Co..  163  N,  C.  454.  L  R. 
A.    1916E   185.   79   S.    E.   070. 
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views  were  expressed  by  one  of  the  Federal  Circuit 
Courts  of  Appeals:'*^  "The  court  below  in  directing  a 
verdict  for  the  defendant  manifestly  acted  npon  the 
theory  that  the  mother  was  not  entitled  to  recover, 
inasmuch  as  it  was  shown  that  she  was  married  and  that 
her  husband  was  living  and  able  and  willing  to  support 
her;  in  other  words,  that  unless  she  could  show  that  she 
was  wholly  dependent  ui)on  her  son  for  support  and 
maintenance  she  would  not  be  entitled  to  recover.  This  is 
tantamount  to  holding  that  the  language  'next  of  kin 
dependent  upon  such  employe'  applies  to  the  first  and 
second  classes.  We  think  that  this  language  is  limited 
to  the  third  class,  and  therefore  does  not  relate  to  the 
first  and  second  classes.  It  appears  that  the  party  for 
whose  benefit  this  suit  was  instituted  was  in  the  second 
class.  It  further  appears  that  plaintiff  not  only  offered 
evidence  tending  to  show  that  the  mother  was  to  some 
extent  dependent  upon  her  son  for  maintenance 
and  support  during  his  lifetime — which  he  generously 
furnished  her — but  that  she  had  a  reasonable  expec- 
tation of  pecuniary  benefit  from  a  continuance  of  de- 
cedent's life.  This  evidence  raised  a  question  of  fact 
pertinent  to  the  issues  presented  by  the  pleading,  and 
the  same  should  have  been  submitted  to  the  jury  for 
its   determination." 

§  626.  What  Constitutes  Dependency  as  to  Third 
Class  Beneficiaries.  No  comprehensive  definition  of  the 
term  "dependency"  upon  which  a  recovery  by  the 
beneficiaries  of  the  third  class  is  predicated,  seems  to 
have  been  attemped  by  the  courts  in  construing  the 
federal  act.  The  word  "dependent"  has  been  differently 
defined  and  applied  by  state  courts  in  construing  its 
meaning  in  insurance  policies,  in  statutes  j^roviding 
for  a  right  of  recovery  in  case  of  death,  and  in  state 
workmen's  compensation  laws.'^'-'    A  similar  diversity  of 

78.  Moffett  V.   BaUimore  &   O.       145    Ala.    301,   40    So.    411. 

R.  Co.,  135  C.  C.  A.  607,  220  Fed.  Florida.     Duval  v.  Hunt,  34  Fla. 

39.  85,  15  So.  876. 

79.  Alabama.     Morey  v.  Monk,  Georgia.     Daniels  v.   Savannah, 
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opinion  as  to  tlie  meaning  of  llie  tci-ni  seems  to  be 
manifest  in  the  few  eases  in  wliicli  the  term  lias  been 
constrned  under  tlie  federal  act.  For  example,  it  has 
been  indicated  that  a  person  is  dependent  upon  another 
when  he  has  the  moral  ri,<>ht  to  rely  and  does  rely  upon 
such  other  for  supimrt,  either  in  whole  or  in  part.*"  In 
another  action  under  the  federal  act,**^  the  court  held 
that  a  married  elder  sister  of  a  deceased  employe  was 
not  a  dependent  because  she  had  moral  claims  upon  the 
deceased  or  was  one  whom  he  was  merely  assisting  in  a 
financial  way.  "We  are  much  impressed,"  said  the 
court  in  the  Vessel  1  case,  "with  the  holding  and  decision 
of  the  Washington  court  in  the  case  of  Bortle  v.  Northern 
Pac.  R.  R.,  supra,  60  Wash.  554,  111  Pac.  789,  Ann.  Cas. 
1912B,  732,  and  from  which  we  take  the  following: 
'This  evidence  does  not,  in  our  opinion,  establish  such 
a  sujiport  or  dependency  as  is  contemplated  by  the 
statute.  It  shows  nothing  more  than  such  gifts  as 
countless  sons  occasionally  bestow  upon  their  parents, 
with  no  thought  of  dependency,  nor  that  it  is  a  gift  of 
necessity.  Our  statute  means  something  more;  while  we 
do  not  give  it  such  a  strict  construction  as  to  sav  it 
means  wholly  dependent,  or  that  the  parent  must  have 
no  means  of  support  or  livelihood  other  than  the  de- 
ceased, such  a  construction  being  too  harsh,  and  not  in 
accordance  with  the  humane  purpose  of  the  act,  never- 
theless, there  must  be  some  degree  of  dependency,  some 

F.  &  W.  Ry.  Co.,   86   Ga.  236,   12  154  N.  W.  509. 

S.   E.   365.  New  Jersey.     Hammfill  v.  Penn- 

lUinois.     Murphy  v.  Nowak,  223  sylvania  R.  Co.,  87  N.  J.  L.  388, 

111.   301,   7   L.    R.   A.    (N.    S.)    393,  94   Atl.   313. 

79   N.   E.   112,  rev'g   127   111.  App.  Rhode  Island.  Dazy  v.  Apponaug 

125;  Alexander  v.  Parker,  144  111.  Co.,  36  R.  I.  81.  4  N.  C.  C.  A.  594, 

355,  19  L.  R.  A.  187,  33  N.  E.  183,  89   Atl.    160. 

rev'g  842  111.  App.  455.  Wisconsin.      Ballou    v.    Gile,    50 

Massachusetts.     Hodnett  v.  Bos-  Wis.  614.  7  N.  W.  561. 

ton  &  A.  R.  Co,  156  Mass.  86,  30  80.      Smith    v.    Pryor,    195    Mo. 

N.   E.   224.  App.  259.  190  S.  W.  69. 

Minnesota.     State  ex  rel.  Crook-  81.     Southern  R.  Co.  v.  Vessell. 

ston  Lumber  Co.  v.  District  Court  192    Ala.    440,    Ann.    Cas.    1917D 

of  Beltrami  County,  131  Minn.  27,  892,    68    So.    336. 

2    Control   Carriers   -1 
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substantial  dependency,  a  necessitous  want  on  the  part  of 
the  parent,  and  a  recognition  of  that  necessity  on  the  part 
of  the  child.  Such  we  believe  to  be  the  general  interpreta- 
tion of  like  statutes.  8  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
904,  in  speaking  of  like  statutes,  defines  the  correct  rule 
as  :  '  There  must  be  an  actual  dependency  of  the  deceased 
on  llie  part  of  the  i)arty  claiming  the  right  of  action. 
The  mere  fact  that  the  deceased  occasionally  contributed 
to  the  support  of  such  party,  in  an  irregular  way  is  not 
sufficient,  where  the  fact  of  dependency  alone  confers 
the  right  of  action' — citing  Hodnett  v.  Boston,  etc.  R. 
Co.,  156  Mass.  86,  30  N.  E.  224;  Houlihan  v.  Connecticut 
River  R.  Co.,  164  Mass.  555,  42  N.  E.  108;  and  Duvall  v. 
Hunt,  34  Fla.  85, 15  South.  876.  ^n  Daniels  v.  Savannah, 
etc.,  R.  Co.,  86  Ga.  236,  12  S.  E.  365,  the  court  construes 
the  word  'dependent'  as  meaning  substantially,  and  not 
wholly,  dependent,  and  says:  'The  contribution  to  the 
father  or  mother  by  the  child  need  not  be  wholly 
sufficient,  but  only  such  as  is  in  part  sufficient  for  such 
support,  and  that  the  word  'dependent'  means  wholly  or 
in  part  dependent  materially  upon  such  child  for  sup- 
13ort.'  'In  Duval  v.  Hunt,  supra,  it  is  said:  'We  think  that, 
when  the  suit  is  brought  by  a  person  who  bases  his 
right  to  recover  upon  the  fact  that  he  is  dependent  upon 
the  deceased  for  support,  then  he  must  show,  regardless 
of  any  ties  of  relationship  or  strict  legal  right  to  such 
support,  that  he  or  she  was  either  from  the  disability 
of  age,  or  nonage,  physical  or  mental  incapacity,  coupled 
with  the  lack  of  property  means,  dependent  in  fact  upon 
the  deceased  for  a  support.  There  must  be,  when  adults 
claim  such  dependency,  an  actual  inability  to  support 
til  em  selves,  and  an  actual  dependence  upon  some  one 
else  for  support,  coupled  with  a  reasonable  expectation 
of  support  or  with  some  reasonable  claim  to  support 
from  deceased.  The  evidence  here  does  not  bring 
respondents  within  the  statute.  They  were  in  no  sense 
dependent  upon  the  deceased  for  support.  The  father 
was  able  to  follow  a  daily  vocation,  and,  if  his  earnings 
only  resulted  in  an  average  income  of  $40.00  per  month, 
that  was  the  result  of  his  ability  to  sell  more  goods, 
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and  iioi  liis  inability  to  solicit  the  sale.  His  necessity 
must  n(»t  be  jndi>Y'd  from  liis  unsuccessful  effort  to  make 
a  larger  income,  but  from  his  i)hysical  ability  to  make 
the  effort.  Neither  does  an  occasional  contribution  from 
a  son  to  a  parent  establish  a  condition  of  dependency. 
There  must  be  a  substantial  need  on  one  side  and  a 
substantial  .  .  .  recognition  of  that  need  on  the 
other  side,  to  make  out  a  dependency  within  the  mean- 
ing of  this  statute.'  See,  also,  case  of  Hodnett  v. 
Boston  R.  R.  Co.,  156  Mass.  86,  30  N.  E.  224;  McCarty 
V.  Order  of  Protection,  153  Mass.  314,  26  N.  E.  866, 
11  L.  R.  A.  144,  25  Am.  St.  Rep.  637;  Daly  v.  S.  & 
I.  Company,  155  Mass.  1,  29  N.  E.  507.  In  the  case  of 
Morey  v.  Monk,  145  Ala.  301,  40  South.  411,  while  a 
majority  of  the  court  held  that  Monk  was  entitled  to  the 
insurance,  the  decision  was  based  upon  the  fact  that  a 
subsequent  statute  of  Massachusetts  made  him  eligible 
to  take,  and  it  seems  to  have  been  generally  agi'eed  that 
he  was  not  dependent  upon  Morey  as  defined  by  the 
policy;  and  the  opinion  is  in  line  with  the  present  hold- 
■'■ing,  as  to  who  is  a  dependent,  and  quotes  from  the  case 
of  McCarty  v.  Order  of  Protection,  supra.  We  do  not 
think  that  the  evidence  in  this  case  shows  such  a  sub- 
stantial or  material  dependence  of  Mrs.  Vessel!  upon  the 
deceased  as  to  bring  the  case  within  the  influence  of  the 
federal  statute.  It,  at  most,  shows  that  he  made  month- 
ly contributions  for  about  two  years  prior  to  his  death 
for  the  benefit  of  the  said  Mrs.  Vessell  and  a  minor 
nephew.  It  also  appears  that  the  deceased  was  getting,  in 
return,  his  board  and  lodging,  and  which  was  proximate- 
ly worth  the  amount  contributed  to  Mrs  Vessell. 
Mrs.  Vessell,  instead  of  being  in  a  necessitous  condition, 
was,  as  far  as  proof  shows,  in  as  good  financial  condition 
as  when  she  was  supporting  the  deceased.  Her  husband 
had  employment,  they  had  a  home,  and  he  seems  to 
have  been  able  to  take  care  of  the  family,  including  the 
deceased  up  to  two  years  prior  to  his  death,  and  there 
is  no  proof  that  there  was  such  a  shrinkage  or  dimi- 
nution in  his  earnings,  or  ability  to  earn,  as  to  render 
his  wife  dependent  upon  the  deceased  or  anyone  else. 
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Mrs.  Vessel!  had  been  like  a  motlier  to  the  deceased, 
her  yoting-er  brother;  and  it  was  not  only  natural,  but 
he  was  under  a  high  moral  duty  to  aid  and  assist  her 
financially  and  otherwise,  and  it  may  be  that  she  lost  a 
prospective  help  and  support,  in  case  she  came  to  need 
and  want,  as  time  and  age  made  their  impress  upon 
herself  and  husband;  but  she  was  not  at  the  time 
of  the  death  of  the  deceased  dependent  upon  him  for  a 
support.  Had  the  statute  intended  to  provide  for  a  rela- 
tive who  had  moral  claims  upon  the  deceased  or  one 
whom  he  was  merely  assisting,  as  distinguished  from  a 
'dependent,'  it  would  no  doubt  have  been  framed  so  as 
to  include  such  persons  as  beneficiaries,  but,  worded  as 
it  is,  it  can  include  no  one  in  the  third  class  who  was 
not  a  'dependent'  upon  the  deceased  at  the  time  of  his 
death  for  a  substantial,  if  not  an  entire,  support,  and 
we  must  construe  the  statute  as  it  is,  and  not  as  we 
should  like  to  see  it,  or  so  as  to  cover  worthy  and  de- 
serving claimants  who  do  not  come  within  the  pro- 
tection  of   same." 

# 
§  627.  Proof  of  Occasional  Gifts  does  not  Create 
Dependency  as  to  Beneficiaries  of  Third  Class.  Since 
the  beneficiaries  of  the  third  class  must  be  dependent 
upon  the  decedent  at  the  time  of  his  death,  mere  proof 
that  the  decedent  contributed  sums  of  money  at  various 
times  to  the  beneficiaries  is  not  sufficient  to  establish 
dependency.  "True,  the  act  does  not  require  that  the 
dependency  must  be  complete  or  entire.  A  partial 
dependency  will  be  sufficient  to  furnish  the  basis  of  an 
award  in  some  amount.  But  dependency,  either  in 
whole  or  in  part,  must  exist.  It  is  a  state  or  relation. 
Dependence  is  'the  state  of  relying  upon  something  or 
someone,  as  for  anything  necessary  or  desirable. '  New 
Standard  Dictionary.  It  has  in  it  also  something  of  the 
idea  of  continuity  of  reliance  so  to  speak.  The  term 
'dependent'  in  the  statute  is  somewhat  similar  in  mean- 
ing to  the  term  used  in  the  charter  of  associations 
which  provides  for  the  payment  of  benefits  to  persons 
dependent  upon  deceased  members.     'A  dependent,  as 
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tlic  Iciiii  is  used  ill  reference  to  tlifse  benevolent 
associations,  is  one  who  is  sustained  by  another,  or 
relies  for  sni)port  npon  the  aid  of  another.'  (italics 
ours).  Alexander  v.  Parker,  144  111.  355,  loc.  cit.  366, 
33  N.  E.  183,  184  (19  L.  R.  A.  187).  A  person  is  de- 
pendent upon  another  when  he  has  the  moral  ri^ht  to 
rely  and  does  rely  upon  such  other  for  support  either  in 
whole  or  in  part.  Murphy  v.  Nowak,  223  111.  301,  307, 
79  N.  E.  112,  7  L.  R  A.*  (N.  S.)  398.  Now  the  mere 
fact  that  deceased  had  at  different  times  sent  her  an 
occasional  sum  does  not  establish  dependency.  The 
evidence,  at  the  most,  shows  only  that  she  would  proba- 
bly have  received  other  sums  as  gifts  in  the  future  had 
he  lived.  In  other  words,  she  may  have  suffered  a 
possible  pecuniary  loss  in  the  death  of  her  brother,  but 
nothing  more  than  that.  But,  while  it  is  necessary  to 
show  only  pecuniary  loss  in  the  case  of  a  husband,  wife, 
children,  or  parents,  yet,  in  the  case  of  one  who  is  not 
in  the  above  category,  dependency  must  also  be  shown 
and  be  proved  like  any  other  fact."®^ 

§  628.  Cases  Declaring  the  True  Measure  of 
Damages  and  Approved  by  the  United  States  Supreme 
Court.  In  Michigan  Cent.  R.  Co.  v.  Vreeland,^^  which 
is  the  leading  case  upon  the  question  of  the  measure  of 
damages  in  cases  of  death  under  the  Federal  Employers' 
Liability  Act,  the  Supreme  Court  of  the  United  States 
promulgated  some  general  rules  as  to  the  measure  of 
damages,  and  cited  with  approval  cases  from  various 
courts  in  which  it  was  held  that  the  rules  were  properly 
amiounced  by  the  courts  in  those  cases."    In  view  of  the 

82.  Smith  v.  Pryor,  195  Mo.  Wall  (U.  S.)  90,  18  L.  Ed.  591; 
App.  259,  190  S.  W.  69.  Davis   v.    Guarnieri,   45    Ohio    St. 

83.  227  U.  S.  59,  57  L.  Ed.  417,  470,  4  Am.  St.  Rep.  548,  15  N.  E. 
33  Sup.  Ct.  192,  Ann.  Cas.  1914C  350;  Hurst  v.  Detroit  City  Ry.  Co., 
176.  84  Mich.  539,  48  N.  W.  44;  Munro 

84.  The  cases  cited  were  the  v.  Pacific  Dredging  &  Reclamation 
foUowing:  Blake  v.  Midland  Ry.  Co.,  84  Cal.  515,  18  Am.  St.  Rep. 
Co.,  18  Q.  B.  93;  Seward  v.  Vera  248,  24  Pac.  303;  Tilley  v.  Hudson 
Cruz,  L.  R.  10  App.  Cas.  59;  Illi-  River  R.  Co..  24  N.  Y.  471.  29  N. 
nois    Cent.    R.    Co.    v.    Barron,    5  Y.  252,  86  Am.  Dec.  297;   Schaub 
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conflicting-  rulings  of  the  courts  of  the  several  states  as 
to  the  measure  of  damages  under  death  statutes,  due, 
no  doubt,  to  the  different  language  of  the  statutes  of 
the  several  states,  and  in  view  of  the  further  fact  that 
such  statutes  do  not  apply  and  are  superseded  by  the 
federal  act  as  to  interstate  employes,  these  cases  ap- 
provingly cited  by  the  United  States  Supreme  Court  on 
this  question,  are  of  value  to  the  practitioner  and  the 
courts  in  ascertaining  the  proper  rules  and  standards 
in  determining  the  measure  of  damages  to  the  various 
beneficiaries  named  in  the  federal  act.  In  Davis  v. 
Guarnieri,  cited  in  the  notes,  the  court  instructed  the 
jury  as  follows.  "In  this  case  the  plaintiff's  damages, 
if  any,  should  be  a  fair  and  just  compensation  for  the 
pecuniary  injury  resulting  to  the  husband  and  children 
from  the  death  of  Angela  Guarnieri.  In  no  case  can  the 
jury,  in  estimating  the  damages,  consider  the  bereave- 
ment, mental  anguish  or  pain  suffered  by  the  living  for 
the  dead.  The  damage  is  exclusively  for  a  pecuniary 
loss,  not  a  solace.  The  reasonable  expectation  of  what 
the  husband  and  children  might  have  received  from  the 
deceased,  had  she  lived,  is  a  proper  subject  for  the  con- 
sideration of  the  jury,  if  they  find  for  the  plaintiff. 
What  the  husband  and  children  might  reasonably  expect 
to  receive  by  reason  of  the  services  of  this  woman  in  a 
pecuniary  point  of  view,  is  to  be  taken  into  account  in 
determining  the  amount  of  damages,  if  you  find  for  the 
plaintiff.  It  should  be  said  that  it  is  the  present  worth 
as  a  gross  sum  in  money,  for  the  loss  of  the  services  of 
this  woman,  that  you  are  to  find,  if  you  find  a  loss.  It 
is  that  sum  which  in  money  is  a  compensation  for  what 
you  find  this  w^oman  would  reasonably  have  saved  for 
family.  Of  course,  in  determining  this,  these  things 
are  all  to  be  considered;  that  is,  the  age,  health,  prob- 
ability of  length  of  life,  or  death,  if  she  had  not  died 

V.  Hannibal  &  St.  J.  R.  Co.,   106  App.    1;    Pennsylvania    R.    Co.    v. 

Mo.   74,    16   S.  W.    924;    Atchison,  Goodman,  62  Pa.  329;    Louisville, 

T.  &  S.  F.  R.  Co.  V.  Wilson,  1  C.  N.  A.  &  C.  Ry.  Co.  v.   Rush,   127 

C.  A.  25,  48  Fed.  57;    Lett  v.  St.  Ind.  545,  26  N.  E.  1010. 
Lawrence    &   0.    R.    Co,    11    Ont. 
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from  taking  this  drll,^•."  The  coiiii  licid  tlial  tliis 
instruction  was  not  oik*u  to  the  objection  of  counsel 
that  tlie  term  ''services  of  the  family"  included  not  only 
benefits  financially,  but  also  the  companionship  to  the 
husband  and  children,  instruction  by  way  of  culture, 
moral  training  and  other  elements  of  like  character, 
which  are  not  within  the  rule  of  pecuniary  compensa- 
tion. The  court  held  that  the  instruction  gave  a  sound, 
clear  and  concise  statement  of  the  true  rule  of  damages 
applicable  to  the  case.  In  Munro  v.  Pacific  Coast  Dredg- 
ing Company,  cited,  supra,  witli  ai)i)r()\al  l)y  the  Su- 
preme Court  of  the  United  States,  the  court  gave  to  the 
jury  the  following  two  instructions:  "No.  o.  If  your 
verdict  shall  be  for  the  plaintiff,  such  damages  may  be 
given  by  you  as,  under  all  the  circumstances  of  the  case, 
may  be  just,  and,  in  determining  the  amount  of  such 
damages,  you  have  the  right  to  take  into  consideration 
the  pecuniary  loss,  if  any,  suffered  by  the  mother  of 
Michael  Stanton  by  his  death,  if  you  find  that  his  mother 
is  living.  And  the  loss  which  the  plaintiff  is,  in  such 
a  case  as  this,  entitled  to  recover,  is  what  the  deceased 
would  have  probably  earned  and  accumulated  by  his 
labor  in  his  business  or  calling  during  the  residue  of 
his  life,  and  which  would  have  gone  to  the  benefit  of 
his  mother,  or  heirs,  or  personal  representative,  taking 
into  consideration  his  age,  health,  habits  of  industr}% 
ability  and  disposition  to  labor,  and  the  probability  of 
his  length  of  life.  No.  4.  I  further  instruct  you,  if,  from 
the  evidence,  you  should  find  for  the  plaintiff,  then  the 
measure  of  damages  is  not  alone  the  pecuniary  loss 
and  injury  sustained  by  the  mother  in  the  loss  of  her 
son,  as  just  complained,  but  in  assessing  the  damages 
given,  you  may,  in  addition,  take  into  consideration  the 
sorrow,  grief,  and  mental  suffering  occasioned  by  his 
death  to  his  mother,  together  with  the  loss,  if  any, 
sustained  by  her  in  being  deprived  of  the  comfort, 
society,  support  and  protection  of  the  deceased  by 
reason  of  his  death."  The  court  in  that  case,  after 
reviewing  the  English  cases  under  the  Lord  Campbell 
Act,  held  that  in  a  suit  by  a  parent  for  the  death  of  a 
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child,  recovery  can  only  be  had  for  the  pecuniary  loss 
which  the  mother  might  have  sustained,  and  that  In- 
struction No.  4  was  erroneous  and  should  not  have  been 
given.    In  Louisville,  N.  A.  &  C.  Ey.  Co.  v.  Rush,"'  also 
cited  with  approval  in  the  Vreeland  case,  the  court  gave 
to  the  jury  this  instruction  in  a  case  where  the  father 
was  suing  for  the  death  of  a  seven  year  old  child:  'In 
any  form  of  verdict  you  may  adopt  you  are  required  to 
state  in  writing  such  sum  of  money  as  you  assess  the 
plaintiff's  damages  at  in  the  event  that  he  may,  under 
the  law,  be  entitled  to  recover  under  the  facts  as  found 
by  you.     I  therefore,  instruct  you  that   in   estimating 
and  considering  the  amount  of  his  damages  you  can  only 
take  into  consideration  the  pecuniary  injury,  if  any,  that 
the  plaintiff  has  sustained  by  the  loss  of  services  of  the 
deceased  from  the  time  of  her  death  until   she  would 
have  reached  the  age  of  twenty-one  years  if  she  had 
lived.     In  other  words,  the  proper  measure  of  damages 
is  the  pecuniary  value  of  the  child's  services  from  the 
time  of  her  death  until   she  would  have   attained   her 
majority,    taken    in   connection   with    her   prospects   in 
life,  less  her  support   and  maintenance.     You   are  not 
at  liberty  to   consider  the   fact,   if  4t   be   a  fact,    that 
the  plaintiff  has'  been  deprived  of  the  happiness,  com- 
fort   and    society   of   his   daughter,    nor    can   you    con- 
sider any  physical   or  mental  suffering  or  pain  which 
may  have  been  incurred  by  the  plaintiff  or  his  family, 
by   the   deceased   child,  by  reason   of   the   injuries   de- 
scribed in  the  complaint.     You  are   simply  to  estimate 
the  value  of  the  child's  services  to  the  plaintiff  from 
the  time   of  her   death  until    she   would  have   attained 
her  majority,  less  the   cost   of  her  support   and  main- 
tenance,   including    clothing,    boarding,    schooling,    and 
medical   attendance."     It  was  held  by  the  court  that 
in  view  of  the  instructions  just  quoted,  that  the  follow- 
ing instruction  was  not  erroneous,  for  the  reason  that  the 
condition   of  the  family   should  be  taken  into   account 
in  determining  the  amount  of  damages:    "In  estimating 
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the  plaintiff's  damages  the  jury  may  consider  all  his 
family  at  the  time  of  the  alle<i:ed  accident,  and  take 
into  account  all  the  services  that  this  child,  alleged  to 
have  been  killed,  might  reasonably  have  perfonned  in 
his  family  until  she  attained  her  majority,  and  such 
services  may  include  actual  labor  in  helping  to  carry  on 
the  household  affairs,  and  the  pecuniary  value  of  all  acts 
of  kindness  and  attention  which  it  might  reasonably  be 
antici]iated  that  she  would  have  performed  for  the  plain- 
tiff and  his  family,  until  her  majority,  and  would  ad- 
minister to  ilicir  comfort,  as  well  as  to  their  necessities. 
But  the  jury  should  not  consider  acts  of  affection, 
simply,  and  loss  of  companionship.  The  recovery  is 
limited  by  the  law  to  the  actual  pecuniary  loss."  In 
Tilley  v.  Hudson  River  R.  Co.,*'  another  case  cited 
with  approval  in  the  Vreeland  case,  it  was  held  that 
in  an  action  by  a  father,  as  administrator  of  his  wife, 
who  was  killed  by  negligence,  leaving  children,  the 
value  of  her  earnings,  and  the  probability  that  the  chil- 
dren would  have  received  an  estate,  increased  by  such 
earnings  on  the  death  and  intestacy  of  their  father, 
cannot  be  considered  in  estimating  the  damages.  But 
the  court  placed  this  rule  on  the  ground  that  under 
the  common  law,  which  was  then  in  effect,  the  husband 
would  inherit  the  property  of  the  wife  and  that,  there- 
fore, any  prospective  inheritance  to  tlie  children  was  too 
remote.  It  was  held,  however,  that  injury  to  the  child- 
ren in  the  loss  of  maternal  nurture  and  education  was 
a  pecuniary  one  within  the  intent  of  the  statute  and  a 
proper  ground  of  damages.  Defining  the  word  ''pecu- 
inary"  in  such  cases,  the  court  said:  "The  injury  to 
the  children  of  the  deceased  by  the  death  of  the  mother 
was  a  legitimate  ground  of  damages;  and  we  do  not 
agree  with  defendant's  counsel  that  they  ought  to  have 
been  nominal.  The  difficulty  upon  this  point  arises  from 
the  employment  of  the  word  'pecuniary'  in  the  statute; 
but  it  was  not  used  in  a  sense  so  limited  as  to  con- 
fine it  to  the  immediate  loss  of  money  or  property;  for 
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if  that  were  so,  there  is  scarcely  a  case  where  any 
amount  of  damages  could  be  recovered.  It  looks  to 
prospective  advantages  of  a  pecuniar}^  nature,  which 
had  been  cut  off  b}^  the  premature  death  of  the  person 
from  whom  they  would  have  proceeded;  and  the  word 
'pecuniary'  was  used  in  distinction  to  those  injuries  to 
the  affections  and  sentiments  which  arise  from  the  death 
of  relatives,  and  which,  though  most  painful  and 
grievous  to  be  borne,  cannot  be  measured  or  recompens- 
ed by  money.  It  includes,  also,  those  losses  which  re- 
sult from  the  deprivation  of  the  society  and  companion- 
ship of  relatives,  which  are  equally  incapable  of  being  de- 
fined by  any  recognized  measure  of  value.  But  infant 
children  sustain  a  loss  from  the  death  of  a  parent,  and 
especially  of  their  m.other,  of  a  different  kind.  She  owes 
them  the  duty  of  nurture  and  of  intellectual,  moral  and 
physical  training,  and  of  such  instructions  as  can  only 
proceed  from  a  mother.  That  is,  to  say  the  least,  as 
essential  to  their  future  well-being  in  a  worldly  point 
of  view  and  to  their  success  in  life  as  the  instruction 
in  letters  and  other  branches  of  elementary  education 
which  they  receive  at  the  hands  of  other  teachers  who 
are  employed  for  pecuniary  compensation.  *  *  *  The 
injury  in  these  cases  is  not  pecuniary  in  the  very 
strict  sense  of  the  word,  but  it  belongs  to  that  class  of 
wrongs,  as  distinguished  from  injuries,  to  the  feelings 
and  sentiments;  and  in  my  view,  therefore,  it  falls  with- 
in the  term  as  used  in  the  statute,  *  *  *  The  child- 
ren have  been  deprived  of  that  which  they  were  en- 
titled to  receive  by  the  wrongful  act  of  the  defendant." 

§  629.  Erroneous  Instructions  on  Measure  of 
Damages  under  Federal  Act.  A  trial  court  in  an  action 
for  damages  under  the  federal  act  charged  the  jury  that 
"Where  the  persons  suffering  injury  are  the  dependent 
widow  and  infant  children  of  a  deceased  husband  and 
father,  the  pecuniary  injury  suffered  would  be  much 
greater  than  where  the  beneficiaries  were  all  adults  or 
dependents  who  were  mere  next  of  kin."  Condemning 
this  instruction  as  being  improper  and  constituting  re- 
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versible  error,  ilio  United  States  Supreme  Court,  by 
Mr.  Justice  Mclieyiiolds,  said:  "II  was  proper,  there- 
fore, to  cliar^^e  tliat  tlie  jury  ini.i«-lit  take  into  consider- 
ation the  care,  attention,  instruction,  training,  advice, 
and  guidance  wliich  the  evidence  sliowed  he  reasonably 
miglit  liave  expected  to  give  his  chiklren  during  their 
minority,  and  to  include  the  pecuniary  value  thereof  in 
the  damages  assessed.  But  there  was  nothing — indeed 
there  could  be  nothing— to  show  a  hypothetic  injuiy 
which  might  have  befallen  some  unidentified  adult 
beneficiary  or  dependent  next  of  kin.  The  ascertained 
circumstances  must  govern  in  every  case.  Tliere  was  no 
occasion  to  compare  the  rights  of  the  actual  beneficiaries 
with  those  of  supposed  dependents;  and  we  think  tlie 
trial  court  plainly  erred  when  it  declared  that  where  the 
persons  suffering  injury  are  the  dependent  widow  and 
infant  children  of  a  deceased  husband  and  father  the 
pecuniary  injury  suffered  would  be  much  greater  than 
where  the  beneficiaries  were  adults  or  dependents  who 
were  mere  next  of  kin.  This  gave  the  jury  occasion  for  in- 
definite speculation  and  rather  invited  a  consideration  of 
elements  wholly  irrelevant  to  the  true  problem  pre- 
sented,— to  indulge  in  conjecture  instead  of  weighing 
established  facts.  Merchants'  Mut.  Ins.  Co.  v.  Baring, 
20  Wall.  159,  161,  22  L.  Ed.  250,  251.  The  facts  brought 
out  during  the  course  of  the  trial  were  adequate  to  con- 
stitute a  strong  appeal  to  the  sympathy  naturally  en- 
gendered in  the  minds  of  the  jurors  by  the  misfortunes 
of  a  widow  and  her  dependent  children.  In  such  cir- 
cumstances it  was  especially  important  that  the  charge 
should  be  free  from  anything  which  they  might  construe 
as  a  permission  to  go  outside  of  the  evidence.  It  is  the 
duty  of  the  court  in  its  relation  to  the  jury  to  protect 
the  parties  from  unjust  verdicts  arising  from  impulse, 
passion  or  prejudice,  or  from  any  other  violation  of  lawful 
rights.'""  In  another  action  under  the  federal  act 
where  there  was  evidence  tending  to  show  that  the  de- 
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ceased  employe  was  guilty  of  contributory  uegiigence, 
the  court  instructed  the  jury  that  if  they  found  the  de- 
fendent  guilty  of  negligence,  then  in  assessing  damages 
they  had  a  right  to  take  into  consideration  all  of  the 
testimony  offered   upon  that   question  and   allow   such 
damages  as  they  might  deem  fair  and  just  compensation 
with  reference  to  the  pecuniary  injury  resulting  from 
the    plaintiff's    intestate    to    his    widow,    and    that,    in 
estimating  the  damages,  they  had  a  right  to  take  into 
consideration    whatever   they   might   believe   from    the 
evidence  the  widow  might  have  reasonably  expected  in 
a  pecuniary  way  from  the  continued  life  of  the  intestate. 
Condemning  this  instruction  as  being  erroneous  under 
the  federal  act,  one  of  the  Illinois  appellate  courts  said : 
"This  instruction  wholly  ignored  the  question  of  con- 
tributory negligence  and  the  duty  of  the  juiy  to  con- 
sider, under  the  statute  above  referred  to,  a  diminution  of 
damages,  and  the  giving  of  the  same  was  for  that  reason 
a  reversible  error.  "^^    In  an  action  by  an  administrator 
for  the  benefit  of  a  wife  and  two  infant  children  under 
the  federal  act,  the  jury  was  instructed  on  the  measure 
of  damages  that  they  might  consider  the  fact  that  the 
widow  was   deprived  of  her  husband's  companionship 
and  association,  and  the  loss  of  home  ties  in  a  way  to 
indicate  that  such  matters  constitute  a  pecuniary  loss. 
The  court  further  told  the  jury  that  the  law  attempted 
to  be  liberal  with  the  victims  of  such  an  accident.     The 
instruction  was  condemned  because  it  did  not  attempt  to 
direct    the    juiw    to    distinguish    between    support    and 
companionship.^''    A  charge  to  a  jury  in  an  action  under 
the    federal    act    stating    that    the    law    had    no    fixed 
standard  by  which  to  ascertain  the  loss  and  that  the 
sole  question  for  the  jury  to  determine  was  what  loss 
the  wife  and  child  suffered,  was  declared  to  be  erroneous 
for  the  reason  that  the  law  has  fixed  a  standard  of  dam- 
ages and  that  standard  or  measure  is  the  financial  benefit 
which  might  reasonably  have  been  expected  if  the  de- 
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ceased  employe  liad  not  Ix-eii  killed  tliroiii^li  tlie  negli- 
gence of  the  defendant.""  A  trial  court,  in  an  action 
under  the  federal  act,  instructed  the  jury  as  follows: 
"The  measure  of  damages  for  loss  of  life  of  plaintiif's 
intestate  is  the  present  value  of  his  net  income  and  this 
is  to  be  ascertained  by  deducting  his  net  gross  income 
and  then  estimating  the  present  value  of  the  accumula- 
tion from  such  net  income,  based  upon  this  expectation 
of  life."  Condemning  this  instruction  as  being  er- 
roneous under  the  federal  act,  the  supreme  court  of 
North  Carolina  said:  ''The  rule  for  the  assessment  of 
damages  laid  down  by  his  honor,  while  following  the  de- 
cisions of  this  court  in  the  construction  of  Lord 
Campbell's  Act,  is  erroneous  as  applied  by  the  Supreme 
Court  of  the  United  States.  In  American  R.  R.  v. 
Didricksen,  227  U.  S.  145,  57  L.  Ed.  456,  that  court  says: 
'The  cause  of  action  which  was  created  in  behalf  of  the 
injured  employe  wonld  not  survive  his  death,  nor  pass 
to  his  representatives.  But  the  act,  in  case  of  the  death 
of  such  an  employe  from  his  injury,  creates  a  new  and 
distinct  right  of  action  for  the  benefit  of  the  dependent 
relatives  named  in  tlie  statute.  The  damages  recover- 
able are  limited  to  such  loss  as  results  to  them  because 
they  have  been  deprived  of  a  reasonable  expectation  of 
pecuniary  profits  by  the  wrongful  death  of  the  injured 
emploj^e.  The  damage  is  limited  strictly  to  the  financial 
loss  thus  sustained.'  This  language  was  quoted  with 
approval  in  Railroad  v.  McGinnis,  228  U.  S.  175,  33  Sup. 
Ct.  427,  57  L.  Ed.  785,  and  the  court  adds  in  the  last 
case:  'In  a  series  of  cases  lately  decided  by  this  court, 
the  act  in  this  aspect  has  been  construed  as  intended 
only  to  compensate  the  surviving  relatives  of  such  a 
deceased  employe  for  the  actual  pecuniary  loss  resulting 
to  the  particular  person  or  persons  for  whose  benefit  an 
action  is  given.  The  recovery  must  therefore  be  limited 
to    compensate   those    relatives   for   whose    benefit    the 
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administrator    sues,    as   are    shown    to    have    sustained 
some  pecuniary  loss.'    ""^ 

§  630.  Errorless  Instructions  on  Measure  of 
Damages  under  Federal  Act.  In  an  action  for  damages 
by  an  administrator  for  the  benefit  of  a  mother  of  a 
deceased  employe  of  a  railroad  company,  the  supreme 
court  of  North  Carolina,  in  a  case  cited  in  the  notes,®^ 
approved  the  following  instructions  as  being  accurate, 
correct  and  clear  under  the  federal  act:  ''The  measure 
of  damages  in  this  case  is  not  the  measure  of  damages 
obtaining  under  the  state  practice,  to- wit,  the  pecuniary 
value  of  the  life  of  the  intestate,  during  its  prospective 
continuance,  but  is  the  measure  of  damages  as  fixed  by 
the  Federal  Employers'  Liability  Act  and  is  brought 
for  the  benefit  of  some  certain  person,  to-wit,  in  this 
case  the  mother  so  that  the  measure  of  damages  in  this 
case  is  the  loss  in  money  caused  the  mother  by  reason 
of  the  death  of  her  son.  It  is  purely  and  entirely  a 
money  or  financial  loss.  How  much  money  has  the 
mother  been  deprived  of  by  the  death  of  her  son,  com- 
puting the  same  at  its  present  worth  or  value?  It  is  not 
a  question  of  how  much  the  son  could  have  made  for 
for  his  own  use  had  he  lived  out  his  alloted  time,  but 
the  present  value  of  the  sum  his  mother  might  reasonably 
have  expected  to  receive  from  his  earnings  during  her 
life,  for  the  limit  of  time  within  which  she  could  expect 
to  receive  financial  aid  from  her  son  is  the  time  which 
she  could  reasonably  be  expected  to  live.  You  must  not 
undertake  to  give  the  equivalent  or  the  value  of  human 
life.  You  will  allow  nothing  for  the  sutfering  or  sorrow 
of  either  the  deceased  or  his  mother.  You  must  not 
attempt  to  punish  the  railway  company  but  endeavor  to 
give  a  fair  and  reasonable  pecuniary  value  for  the  con- 
tinuation of  the  life  of  the  deceased  to  his  mother. 
Therefore  you  will  consider  what  sum  of  money,  paid  at 
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tlio  i»i-('S('nt  tiiiio,  in  a  lump  sum,  would   represent  the 
fair  value  of  what  the  mother  had  a  reasonable  right 
to  expect,  under  all  circumstances,  to  receive  from  tlie 
earnings  of  lier  son,  had  he  lived  until  her  death.  *  As  a 
basis  on  which  to  enable  you  to  make  your  estimate,  it 
is  proper  for  you  to  consider  the  wages  the  son  was 
receiving,  the  age  and  health  of  the  son,  the  fact  that 
the  son  might  have  married  and  thereby  made  it  necessary 
to  use  all  or  a  part  of  his  earnings  in  the  support  of  his 
own  family;  you  will  consider  tiie  habits,  prospect  in 
life,  industry,  and  skill  of  the  son,  the  business  in  which 
he  was  engaged,   and  its  hazards  as  to  life;  you  will 
consider  how  much  of  his  earnings  he  spent  on  himself 
or  otherwise,  either  for  necessities  or  for  other  purposes, 
as  distinguished  from  what  he  spent  on  or  gave  to  his 
mother,   if   you   find    from    the   evidence    that   he    con- 
tributed   anything   from    his    earaings    to    his   mother, 
because  the  part  of  his  wages  that  he  spent  on  himself 
or    for    other   purposes    than    that    contributed    to    his 
mother,   or  what   in   the   future   she   might  reasonably 
expect  he  could  contribute,  would  be  entirely  eliminated 
from   your   calculations.      There    is    another    limitation 
upon  the  amount  that  you  will  allow  as  damages,  that  is 
this:     You  will  allow  only  the  present  value  of  what 
you  may  find  the  mother  has  lost  in  money  because  of 
the  death  of  her  son,  for  she  is  getting  now  in  a  lump 
sum  that  which  she  would  have  received  from  time  to 
time  during  a  future  period.     By  this  you  are  not  to 
understand  that   you   are   to   ascertain   the   number   of 
years  that  the  contributions  to  the  mother  from  her  son 
would  probably  continue,  and  then  multiply  such  number 
of  years  by  the  amount  of  such  probable  yearly  con- 
tribution, but  you  are  to  give  a  sum  of  money  that  will 
represent  the  present  value  of  such  contributions.    The 
evidence  you  have  heard  as  to  the  probable  duration  of 
the  life  of  the  mother,  based  upon  the  mortality  tables 
of  the  insurance  companies,  is  not  conclusive,  upon  the 
question  of  the  duration  of  her  life.     Such  tables  are 
submitted  to  you,  not  to  control  you,  but  merely  to  guide 
you.     They  are  based  upon  averages,  and  there  is  no 
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certainly  that  nnx  person  will  live  the  average  duration 
of  life.  Now,  if  you  answer  the  first  issue  'yes,'  towit, 
that  the  Southern  Railway  is  chargeable  with  negligence, 
you  should  first  consider  the  question  of  damages,  without 
relation  to  the  question  of  contributor^^  negligence.  If 
you  find  that  the  plaintiff's  intestate  was  guilty  of  con- 
tributory negligence,  it  would  then  be  your  duty  to  re- 
duce the  amount  of  damages  in  proportion  thereto, 
since  the  act  provides  that  damages  shall  be  diminished 
in  proportion  to  the  amount  of  negligence  attributable 
to  the  injured  employe.  I  instruct  you  that  this  pro- 
vision means  this:  If  you  find  that  the  negligence  of 
the  two  is  equal  (that  is,  that  the  railway  company  was 
guilty  of  negligence  and  the  plaintiff's  intestate  was 
guilty  of  equal  negligence  that  contributed  to  the  in- 
jury), you  will  reduce  the  damages  one-half.  If  you 
find  that  the  plaintiff's  intestate  was  guilty  of  more 
negligence  than  the  railway  company,  then  the  damages 
should  be  reduced  more  than  one-half.  If  he  was  guilty 
of  less  negligence  than  the  railway  company,  then  the 
damages  should  not  be  reduced  as  much  as  one-half." 
The  supreme  court  of  Oregon,  in  another  action  un- 
der the  federal  act,^'  specifically  approved  the  follow- 
ing instructions  as  being  a  fair,  clear  and  accurate 
declaration  of  the  law  in  guilding  the  jury  as  to  the 
effect  of  contributory  negligence  in  mitigating  the 
damages:  "In  this  connection  you  have  no  doubt  ob- 
served from  the  testimony,  as  well  as  from  the  plead- 
ings, that  the  plaintiff's  participation  in  the  transaction 
complained  of  has  been  alleged  to  be  negligent  in 
character.  Now  the  plaintiff's  negligence,  if  you  find  he 
was  negligent,  is  defined  in  the  same  manner  as  that  of 
the  defendant.  If  you  believe  from  the  evidence  that 
he  did  an  act  or  number  of  acts  which  a  prudent  en- 
gineer would  not  have  done,  or  if  he  failed  to  do  an  act 
or  number  of  acts  which  an  ordinarily  prudent  engineer 
would  have  done  under  all  the  existing  circumstances, 

93.     Pfeiffer  v.  Oregon-Washing-       7   N.  C.  C.  A.    685,   144   Pac.  762. 
ton   R.   &  Nav.   Co.,   74   Ore.    307, 
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having  in  view  the  probable  danger  of  his  receiving 
the  injury,  then  I  charge  you  that  lie  is,  with  respect 
thereto,  guilty  of  negligence;  and  if  his  acts,  if  any  you 
find,  were  the  ])roximate  cause  of  the  injury,  and  if  you 
further  find  tliat  the  acts,  if  any,  of  the  defendant  and 
its  em})loyes  were  not  the  ])r()xiniat('  cause  of  the  iiijui'y, 
then  it  will  be  your  duty  to  tind  a  verdict  for  tlie 
defendant.  And  in  this  connection  if  you  believe  from 
the  evidence  that  the  plaintiff's  injury  was  caused 
partly  by  one  or  more  of  tlie  negligent  acts  of  the 
defendant,  mentioned  in  the  complaint,  and  one  or  more 
of  the  negligent  acts  of  the  plaintiff,  as  mentioned  in 
the  answer,  then  it  will  be  your  duty  to  compare  the 
same  in  accordance  with  instructions  which  I  shall 
give  you.  In  order  to  make  clear  to  you  what  is  meant 
by  the  comparison  of  negligence,  declared  by  the  federal 
law  to  be  the  duty  of  the  jury  to  make,  let  me  say  that 
your  first  inquiry  should  be:  Was  the  defendant  guilty 
of  negligence?  Your  second  inquiiy  should  be:  Was 
the  plaintiff  negligent?  Your  third  inquiry  should  be: 
In  what  degree  did  these  causal  negligences  contribute 
to  the  accident?  And  I  say  to  you,  as  a  matter  of  law, 
that  you  must  determine  what  proportion.  If  the 
plaintiff's  negligence  contributed  or  caused,  we  will  say, 
the  accident  to  the  extent  of  one-third  of  the  entire 
negligence,  then  the  plaintiff's  damages  would  be  re- 
duced by  one-third;  if  to  the  extent  of  one-half,  theii 
his  damages  would  be  reduced  by  one-half;  if  to  the 
extent  of  two-thirds,  then  his  damages  would  be  reduced 
by  two-thirds  and  if  his  negligence  was  alone  the  cause 
of  the  accident,  then  of  course  that  would  wipe  out  the 
damages  and  your  verdict  would  be  in  favor  of  the 
defendant."'''*  In  an  action  on  behalf  of  parents  for  the 
death  of  a  railroad  employe,  an  instruction  permitting 
both  of  them  to  recover  is  not  error  even  though  father 

94.  Instructions  referring  the  tions,  in  such  jurisdictions,  should 
jury  to  the  pleadings  have  been  be  given  to  the  jury  in  other  in- 
held  by  some  courts  to  be  erron-  structions  and  not  by  referring 
ecus  and  this  part  of  the  instruc-  them  to  the  pleadings. 

2   Control    ('arriers   ."5 
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and  mother  reside  together  and  the  father  supports  the 
family.^^ 

§  631.     Reference   in   Instructions   on   Measure    of 
Damages  to  Sum  Sued  for,  Not  Erroneous.     It  is  not 

ordinarily  error  for  a  trial  court  in  the  instruction  on 
the  measure  of  damages  to  make  reference  to  the  a- 
mount  which  the  plaintiff  is  suing  for  as  stated  in  the 
complaint  or  declaration.^*'  In  the  Camahan  case,  cited, 
the  trial  court  instructed  the  jury  that  the  damages 
recoverable  might  be  in  such  sum  not  to  exceed  $35,000 
as  to  the  jury  might  seem  fair  and  just.  It  was  con- 
tended by  the  defendant  that  the  trial  court,  by  this 
instruction,  called  the  attention  of  the  jury  to  a  certain 
sum  and  gave  judicial  ajoproval  to  it,  by  letting  them 
understand  that  they  could  give  such  sum  as  they  deem- 
ed just  and  fair  without  regard  to  the  damages  the 
evidence  might  prove;  but  the  court  held  that  the  ob- 
jection was  untenable.  ''It  is  also  objected  that  the 
instruction  'allowed  the  jury  to  indulge  in  speculation 
and  conjecture;  invited  their  attention  to  the  sum  of 
$35,000  and  allowed  the  jury  to  give  such  sum  as 
damages  as  to  them  might  'seem  just  and  fair'  without 
stating  that  the  damages  could  be  only  such  as  were 
proved  by  the  evidence  to  have  proximately  resulted 
from  the  negligent  act  complained  of.'  The  objection 
is  untenable.  As  we  have  seen  the  court  explicitly 
enjoined  upon  the  jury  that  there  must  be  a  proximate 
and  causal  relation  between  the  damages  and  the  negli- 
gence of  the  company  and  the  reference  to  the  sum  of 
$35,000  was  a  limitation  of  the  amount  stated  in  the 
declaration.  There  could  have  been  no  misunderstand- 
ing of  the  purpose  of  the  instruction." 

§  632.     State  Statutes  Limiting  Amounts  Recover- 
able in  Death  Cases  Inapplicable  to  Interstate  Employes. 

Since   Congress  has  assumed   control   of  the   rights   of 

95.     Louisville  &  N.    R.    Co.   v.  96.     Chesapeake  &  0.  R.  Co.  v. 

Thomas'  Adm'r,  170  Ky.  14.5,  185  Carnahan,  241  U.  S.  241,  60  L. 
S.  W.  840.  Ed.  979,  36  Snp.  Ct.  594. 
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employes  injured  while  engaged  in  intei-state  commerce 
and  tile  liabilities  of  common  carriers  by  railroad  to 
them  and  to  their  beneficiaries  in  cases  of  death  by  the 
enactm(int  of  the  Federal  Employers'  Liability  Act,  all 
laws  of  the  state  covering  the  same  subject  matter  are 
therel)y  superseded."'  A  statute  of  a  state,  therefore, 
I)rescribing  a  maximum  liability  of  $10,000  in  death 
cases  does  not  ap])ly  to  employes  of  common  carriers 
by  railroad  killed  while  engaged  in  interstate  com- 
merce."'^ "The  verdict  and  judgment  were  for  $15,000. 
00,"  said  Judge  Dunn  in  the  case  cited,  "and  it  is  con- 
tended that  the  coui-t  erred  in  entering  judgment  for 
more  than  $10,000.00,  the  limit  of  recovery  lixed  by  the 
statute  of  this  state.  It  is  argued  that  placing  a  limit 
upon  the  amount  which  can  be  recovered  from  the 
master  for  negligently  causing  the  death  of  a  servant 
is  a  regulation  of  the  relation  of  master  and  servant 
with  which  Congress  did  not  see  fit  to  interfere  in 
enacting  the  Federal  Employers'  Liability  Act,  and 
that  therefore  the  limitation  of  the  statute  applies  to 
such  a  cause  of  action.  The  cause  of  action  sought  to 
be  enforced  in  this  case  w^as  created  by  the  federal 
statute.  No  cause  of  action  existed  at  common  law  for 
damages   on   account   of   death   caused   by    a   wrongful 

97.  Section  16,  supra.  by   the  previous  decisions  of  this 

98.  Devine  v.  Chicago,  R.  I.  court  concerning  the  exclusive 
&  P.  R.  Co.,  266  111.  248,  Ann.  operation  and  effect  of  the  Em- 
Cas.  1916B  481,  107  N.  E.  595.  ployers'  Liability  Act  over  the 
Upon  a  writ  of  error  to  the  na-  subject  with  which  it  deals  as  to 
tional  Supreme  Court,  the  deci-  exclude  all  ground  for  the  con- 
sion  of  the  supreme  court  of  Illi-  tention  which  the  proposition 
nois  was  affirmed.  Chicago,  R.  makes."  Citing  the  following 
I.  &  P.  Ry.  Co.  v.  Devine,  239  U.  cases:  St.  Louis.  I.  M.  &  S.  R.  Co. 
S.  52,  60  L.  Ed.  140,  36  Sup.  Ct.  v.  Craft,  237  U.  S.  648.  59  L.  Ed. 
27,  in  which  Mr.  Chief  .Justice  1160.  35  Sup.  Ct.  704.  9  N.  C.  C. 
White,  discussing  this  point,  A.  754;  Michigan  Cent.  R.  Co.  v. 
said:  "And  the  same  conclusion  Vreeland,  227  U.  S.  59.  57  L.  Ed. 
is  neccesary  as  to  the  second,  be-  417,  33  Sup.  Ct.  192,  Ann.  Cas 
cause  in  substance  and  effect  the  1914C  176;  Mondou  v.  New  York, 
want  of  merit  in  that  proposi-  N.  H.  &  H.  R.  Co..  223  U.  S.  1, 
tion  has  by  necessary  intendment  56  L.  Ed.  327,  32  Sup.  Ct.  169,  38 
been    so    conclusively    established  L.   R.  A.    (N.  S  )    44. 
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act.  The  statute  of  this  state  creating  a  liability  in  such 
cases  had  been  in  force  for  many  years  before  the 
enactment  by  Congress  of  any  employers'  liability  act. 
Under  its  provisions  employers  engaged  in  interstate 
commerce  were  liable  for  damages  occasioned  by  the 
death  of  their  employes  while  engaged  in  interstate 
commerce,  caused  by  the  negligence  of  such  employers. 
This  was  because  Congi^ess,  though  having  power  to 
regulate  the  liability  of  employes  engaged  in  interstate 
commerce  for  injuries  to  their  employes  while  engaged 
in  such  commerce,  had  not  acted  on  that  subject. 
Congress  having  now  assumed  control  of  the  subject 
by  the  enactment  of  the  Federal  Employers'  Liability 
Act,  its  control  is  exclusive  and  the  law  of  this  state  is 
no  longer  applicable,  but  the  federal  act  alone  governs." 

§  633.  State  Law  Giving  Earnings  of  Minor  Son  to 
Father  Applicable  in  Determining  Pecuniary  Loss.    A 

state  law  providing  that  a  father  is  entitled  to  the 
earnings  of  his  son  during  minority,  is  applicable,  in 
proper  cases,  to  actions  under  the  Federal  Act.  In  a 
suit  by  an  administrator  on  behalf  of  a  father  for  the 
negligent  killing  of  his  minor  son  while  engaged  in 
interstate  commerce,  such  a  statute  justifies  a  recovery 
of  some  damages  without  any  other  evidence  of  pecuniary 
loss.^^ 

§  634.  Effect  of  Excessive  Apportionment  to  one 
Beneficiary.  In  an  action  under  the  federal  act  by  an 
administrator  for  the  benefit  of  the  father  and  mother 
of  a  deceased  railroad  employe  in  which  the  jury  award- 
ed separate  amounts  to  each  beneficiary,  the  Kentucky 
court  of  appeals  held  that  an  excessive  sum  to  one 
beneficiary  works  a  reversal  on  the  entire  judgment.^ 
**It  seems  to  us  that  the  Federal  Employers'  Liability 
Act,"  said  the  court  in  the  cited  case,  "plainly  con- 

99.      Minneapolis    &    St.    L.    R.  1.     Pittsburgli,   C,   C.  &   St.   L. 

Co.  V.  Gotschall,  244  U.   S.  66,  61  R.  Co.   v.  CoUard's  Adm'r.  170  Ky. 

L.  Ed.  995,  37  Sup.  Ct.  598,  14  N.  2?,9,  185  S.  W.  1108. 
C.  C.  A.  865. 
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templates    that,    even    where    there    are    two    or    more 
beneficiaries,  there  sliould  be  but  one  action,  one  trial, 
and  one  verdict,  and  that  in  a  case  like  this  the  same 
jury    that    returns    the    verdict    should    apportion    the 
damages.     On  the  one  hand,  each  beneficiary  is  entitled 
to  recover  the  pecuniary  benefits  of  which  he  has  been 
deprived   by   the   death.     On   the   other   hand,   the   de- 
fendant should  not  be  required  to  pay  more  than  the 
aggregate  of  the  damages  sustained  by  each.     In  order 
to  reach  a  conclusion  that  will  be  fair  and  just  to  the 
beneficiaries,  on  the  one  hand,  and  the  defendant,  on  the 
other,  it  is  necessary,  not  only  to  view  the  claim  of  each 
beneficiary  in  connection  with  the  particular  facts  af- 
fecting him,  but  to  take  a  comprehensive  survey  of  all 
the  facts  and  circumstances  bearing  on  the  claims  of  all 
the  beneficiaries  and  the  entire  liability  of  the  defendant. 
This  cannot  be  done  if  separate  juries  are  permitted  to 
find   separate  damages  for  different  beneficiaries.     We 
therefore  conclude  that,  when  the  verdict  is  excessive, 
by  reason  of  the  excessive  apportionment  to  one  of  the 
beneficiaries,  the  ends  of  justice  require  that  the  entire 
judg-ment   shall   be  reversed   for  a  new   trial  before   a 
jury  with  full  power  to  fix  defendant's  entire  liability, 
and    make    a    proper    apportionment    of    the    damages 
among  the  beneficiaries  entitled  to  recover." 

§  635.  Remittitur  may  Cure  Error  of  Failure  to 
Reduce  Damages  on  Account  of  Contributory  Negligence. 
Where  it  appears  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  and  the  jury  failed  to  reduce  the 
damages  to  the  extent  of  his  negligence,  the  question 
whether  such  error  may  be  cured  by  remittitur  and 
without  granting  a  new  trial  is  a  matter  of  practice 
under  the  law  of  the  forum.  Some  couiits,  under  such 
circumstances,  have  ordered  remittiturs  without  gi'ant- 
ing  a  new  trial.- 

2.  Pennsylvania  Co.  v.  Sheeiey,  Hadley  v.   Union   Pac.  R.  Co.,  99 

137    C.   C.   A.    471,   221    Fed.    901;  Neb.    349,    156    N.   W.    765;    Anest 

Yazoo  &  M.  v.  R.  Co.  v.  Wright,  v.    Columbia    &    P.    S    R.    Co..    89 

125    C.    C.    A.    25,    207    Fed.    2S1;  Wash.  609,  154  Pac.  1100. 
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§  636.     Propriety  of  Special  Verdicts  When  Actions 
Involve   Reduction   of   Damages    Due   to    Contributory 

Negligence.  In  some  jurisdictions  juries  may  be  re- 
quired to  return  special  verdicts  showing  the  total 
damages  which  should  be  assessed  against  the  defendant 
and  if  the  plaintiff's  carelessness  contributed  to  the 
injury,  how  much  of  the  total  should  be  reduced  by 
reason  of  the  plaintiff's  negligence.^  "In  future  trials  un- 
der this  statute,  we  think  it  is  preferable  that  juries  return 
special  verdicts.  In  this  way  the  jury  can  better  follow 
the  processes  of  arriving  at  the  recover}^  By  proper 
questions  under  Code  of  Civil  Procedure,  Sec.  1187,  the 
jury  may  be  asked  to  say,  for  instance:  If  they  find 
that  defendant's  negligence  .proximately  caused  this 
injury,  what  is  plaintit^'s  total  damage  I  If  plaintiff's 
own  want  of  care  helped  produce  his  injury,  how  much 
have  they  reduced  plaintiff's  damages'?  Thereby  trials 
in  the  state  court  will  accord  with  the  more  recently 
adopted  method  of  returning  verdicts  under  this  statute 
in  the  United  States  district  courts."* 

§  637.  Settlement  with  One  Beneficiary  does  not 
Defeat  Action  by  a  Personal  Representative.  A  com- 
promise and  settlement  with  one  beneficiary  of  an  em- 
ploye of  a  railroad  company  killed  while  engaged  in 
interstate  commerce,  does  not  bar  a  suit  by  the  personal 
representative  on  behalf  of  all  the  beneficiaries.  Thus, 
during  the  progress  of  an  action  brought  by  a  personal 
representative  of  a  deceased  employe  for  the  benefit  of 
the  father  and  mother,  the  mother  of  the  decedent  filed 
an  intervening  petition  in  which  she  stated  that  she  had 
settled  with  the  railroad  company  and  desired  no 
judgment  in  her  favor.  The  railroad  company  there- 
upon filed  an  ^mended  answer  pleading  the  settlement 
with  the  mother  as  a  bar  to  any  recovery  by  the 
administrator.     A  demurrer  to  this  plea  was  properly 

3.     New  York  Cent.  &  H.  River  4.     McAulifte  v.  New  York  Cent. 

R.    Co.   V.    Banker,    140    C.  C.    A.  &    H.    River    R.    Co.,    172    N.    Y. 

37,   224   Fed.   3.51,   11   N.    C.  C.   A.  App.    Div.    .597,    158    N.    Y.    Supp. 

G97.  922. 
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sustained."'  Said  the  court:  "The  riglit  to  bring  suit 
carries  with  it  the  ri^lit  to  ein])]oye  counsel  and  control 
the  i)rosecution  of  the  suit.  Were  we  to  hold  that  a 
beneficiary,  after  suit  was  hrouulil,  couhl  coiujjroniise 
his  claim,  and  thus  defeat  tiie  action,  the  necessary 
effect  would  be  to  oust  the  personal  representative 
of  the  control  and  authority  conferred  upon  him  by 
the  statute,  and  confer  these  powers  ujion  one  who 
is  not  even  a  party  to  the  action.  We  therefore  con- 
clude that  the  alleged  compromise  in  no  way  affected 
the  right  of  the  administrator  to  proceed  with  the 
action  to  final  judgment,  and  that  the  trial  court  did 
not  err  in  so  holding." 

§  638.  Damages  Due  Each  Beneficiary  May  be 
Apportioned  in  the  Verdict.  In  all  actions  under  the 
Federal  Employers'  Liability  Act  .  where  tlw?re  are 
several  beneficiaries,  the  damages  due  each  of  them 
may  be  separately  stated  in  the  verdict,  the  apportion- 
ment being  for  the  jury  to  return.*'  But  a  failure  to 
apportion  the  damages  in  an  action  by  an  administrator 
for  the  benefit  of  the  widow  and  minor  child  of  a 
decedent,  in  the  absence  of  a  request  to  that  effect,  is 
not  ground  for   the   reversal   of  a  cause.'     Where   the 

5.  Pittsburgh,  C  ,  C.  &  St.  L.  Ct.  844;  Central  Vermont  R.  Co. 
R.  Co.  V.  CoUard's  Adm'r,  170  Ky.  v.  White,  238  U.  S.  507,  59  L.  Ed. 
239,  185  S.  W.  1108.  1433,  35  Sup.  Ct.   865,  9  N.  C.  C. 

6.  Gulf,  C.  &  S.  F.  R.  Co.  V.  A.  265,  Ann.  Cas  1916B  252; 
McGinnis,  228  U.  S.  173,  57  L.  Yazoo  &  M.  V.  R.  Co.  v.  Wright. 
Ed.  785.  33  Sup.  Ct.  426,  3  N.  C.  125  C.  C.  A.  25,  207  Fed.  2Sli; 
C.  A.  806;  Southern  R.  Co.  v.  Southern  R.  Co.  v.  Smith,  123  C. 
Smith,  123  C.  C.  A.  488,  205  Fed.  C.  A.  488,  205  Fed.  360. 

360;  Hardwick  v.  Wabash  R.  Co.,  Arkansas.     St.  Louis,  I.  M.  &  S. 

181  Mo.  App.  156,  168  S.  W.  328:  R.   Co.   v.   Rodgers,   118  Ark.   263. 

Collins    V.    Pennsylvania    R.    Co  .  176  S.  W.   696. 

163   N.   Y.   App.   niv.   452,    148   N.  Kentucky.     Pittsburgh,  C.  C  & 

Y.  Supp.  777:  Fogartv  v.  Northern  St.   h.    R.  Co.  v.   Collard's  Admr. 

Pac.  R.   Co.,   74  Wash.  397.  L.  R.  170  Ky.  239.  185  S.  W.  1108:  Cin- 

A.   191GC  800,   133   Pac.  609.  "cinnati,   N.  0.   &   T.    P.   R.  Co.   v. 

7.  United  States.  Kansas  City  Claybourne's  Adm'r.  169  Ky.  315, 
Southern  R.  Co.  v.  Leslie.  238  U.  183    S.   W.   903. 

S.    599,    59    L.    Ed.    1478,    35    Sup.  Missouri.     Hardwick  v.  Wabash 
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amount  due  each  beneficiary  as  apportioned,  an  excessive 
snni  awarded  to  one,  works  a  reversal.^ 


R.   Co..   181   Mo.   App.    156,   168   S. 
W.    328. 

Nebraska.  Hadley  v.  Union  Pac- 
R.  Co  ,  99  Neb.  349,  156  N.  W. 
765. 

Oklahoma.    St.  Louis  &  S.  F.  Ry. 

Co.  V.   Clampitt,  Olda.   , 

154  Pac.  40. 

"Under  Lord  Campbell's  Act 
(9  &  10  Vict.,  ch.  93,  Sec.  2) 
and  in  a  few  of  the  American 
States  the  jury  is  required  to  ap- 
portion the  damages  in  this  class 
of  cases.  But  even  in  those 
States  the  distribution  is  held  to 
be  of  no  concern  to  the  defend- 
ant and  the  failure  to-  apportion 
the  damages  is  held  not  to  be 
reversible  error  (Norfolk  etc.  Ry. 
V.  Stevens.  97  Virginia,  631  (1), 
634;  International  Ry.  v.  Lehman, 
72  S.  W.  Rep.  619) — certainly  not 
unless  the  defendant  can  show 
that  it  has  been  injured  by  such 
failure.  The  Employers'  Liability 
Act  is  substantially  like  Lord 
Campbell's  Act,  except  that  it 
omits    the    requirement    that    the 


jury    should    apportion    the    dam- 
ages.     That   omission   clearly    in- 
dicates an   intention  on  the  part 
of  Congress  to  change  what  was 
the  English  practice  so  as  to  make 
the    Federal    statute    conform    to 
what    was    the    rule    in    most    of 
the    States    in    which    it    was    to 
operate.     Those     statutes,     when 
silent  on  the  subject,  have  gener- 
ally been  construed  not  to  require 
juries  to  make  an  apportionment. 
Indeed,     to    make     them     do    so 
would,  in  many  cases,  double  the 
issues;     for,    in    connection    with 
the    determination    of    negligence 
and    damage,    it    would   be    neces- 
sary also  to  enter  upon  an  inves- 
tigation   of   the    domestic    affairs 
of    the     deceased — a     matter    for 
Probate   Courts   and   not   for   jur- 
ors."    Central  Vermont  R.  Co.  v. 
White,   238   U.   S.   507,    59   L.    Ed. 
1433,   35   Sup.   Ct.   865,  9   N.   C.   C. 
A     265,    Ann.    Cas.    1916B   927. 

8.  Pittsburgh.  C,  C.  &  St.  L. 
R.  Co.  V.  CoUard's  Adm'r.  170  Ky. 
239,  185   S.   W.   1108. 


CHAPTER  XXXIl. 

Co.N  iKAcTs  Forbidden  by  Liability  Act. 

Sec.  639.     The   Statutory   Trovision. 

Sec.  640.  Statute  Prohibiting  Carriers  from  Evading  Liability  by 
Contracts  or  Rugulations,  Valid. 

Sec.  641.     Statute  Applies  to  Existing  as  Well  as  Future  Contracts. 

Sec.  642.  Acceptance  of  Benefits  from  Employer  no  Bar  to  Suit  Against 
Joint  Tort-Feasor. 

Sec.  G43.     Inhibition  of  Section  .5  Limited  to  Employes  of  the  Carrier. 

Sec.  644.  Release  of  Cause  of  Action  for  Injury  not  a  Contract  With- 
in Section  6. 

§  639.  The  Statutory  Provision.  Section  5  of  the 
Federal  Employers'  Liability  Act  declares  that  any 
contract,  rule,  regulation,  or  device  whatsoever,  the 
puri)ose  or  intent  of  which  shall  be  to  enable  any 
common  carrier  to  exempt  itself  from  any  liability 
created  by  the  act,  shall  to  that  extent  be  void:  provid- 
ed, that  in  any  action  brought  against  any  such  common 
carrier  under  or  by  virtue  of  any  of  the  provisions  of 
this  act,  such  common  carrier  may  set  off  therein  any 
sum  it  has  contributed  or  paid  to  any  insurance,  relief 
benefit,  or  indemnity  that  may  have  been  paid  to  the  in- 
jured employe  or  the  person  entitled  thereto  on  ac- 
count of  the  injury  or  death  for  which  said  action 
was  brought.^ 

1.     United  States.     Chicago,  R.  Arkansas.     Chicago,  R.  I.  &   P. 

I.  &  P.  R.  Co.  V.  Bond,  240  U.  S.  R.  Co.  v.  Pearce,  118  Ark.  ii,   17.5 

449,    60    L.    Ed.    735,   36    Sup.   Ct.  s.  W.  1160. 

403,  11  N.  C.  C.  A.   342;   Chicago  Kansas.  McAdow  v.  Kansas  City 

&    A.    R.   Co.    V.   Wagner,    239    U.  western  R.  Co.,  100  Kan    309.  L. 

S.  452,  60  L.  Ed.  379,  36  Sup.  Ct.  j^    ^    1917B  539,   164  Pac.  177. 

135;    Robinson   v.   Baltifore   &   0.  Kentucky.      Louisville   &  N.   R. 
R.   Co.,    237    U.    S.    84,    59    L.    Ed 


849,  35  Sup.  Ct.  491,  8  N.  C.  C. 
A.  1 ;  Taylor  v.  Wells,  Fargo  & 
Co.,    136   C.    C.    A.    402,    220    Fed. 


Co.   V.    Winkler.   162   Ky.   843.   173 
S.  W.  151. 

Minnesota.     Wise  v.  Chicago,  B. 


796;  St.  Louis.  I.  M.  &  S.  R.  Co.  &  Q  ^-  ^o.  Relief  Department 
V.  Conley,  110  C.  C.  A.  97,  187  133  Minn.  434.  158  N.  W.  711; 
Fed.    949.  Rodell    v.    Relief    Department    of 
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§  640.     Statute  Prohibiting  Carriers  from  Evading 
Liability   by    Contracts    or    Regulations,    Valid.       The 

question  of  the  validity  of  the  contract  provision  quoted 
in  the  foregoing  paragraph  has  been  finally  established 
by  the  United  States  Supreme  Court.-  In  the  Schubert 
case,  the  plaintiff  was  an  employe  of  the  defendant. 
The  companj^  pleaded  that  the  plaintiff'  was  at  the  time 
a  member  of  its  "relief  fund"  under  a  contract  of 
membership  in  which  it  was  agreed  that  the  company 
should  apply  as  a  voluntary  contribution  from  his 
wages  a  certain  sum  a  month  for  the  purpose  of  secur- 
ing certain  benefits  and  it  was  also  stipulated  that  the 
acceptance  of  benefits  by  an  employe  after  injur}' 
should  constitute  a  release  from  all  claims  for  damages. 
The  plaintiff  since  his  injury  had  voluntarily  accepted 
benefits  to  the  amount  of  $75.00.  A  demurrer  to  this 
plea  was  sustained  in  the  trial  court.  The  appellate 
court  held  that  Congress,  in  declaring  by  the  statute 
that  such  contracts  were  void,  did  not  exceed  its 
authority,  and  affirmed  the  cause. 

Chicago,  B.  &  Q.  R.  Co..  118  Minn.  S.     B.     1019;     Keels    v.     Atlantic 

449,    137   N.   W.   17/4.  Coast  Line  R.  Co  ,  104  S.  C.  497, 

Missouri.       Hartman  v.  Chicago  89  S.  E.  388. 

B.  &  Q.  R.  Co.,  192  Mo.  App.  271,  Texas.  Panhandle  &  S.  F.  Ry. 
182    S.    W.    148.  Co.,  V.  Fitts,  Tex.  Civ.  App. 

New     Hampshire.       Wilson     v.       ,  i88  S.  W.  528. 

Grand    Trunk    Ry.    Insurance    &  Utah.  Anderson  v.  Oregon  Short 

Provident  Society, N.  H. ,  Lj^e  r.  Co.,  47  Utah  614,  155  Pac 

98    Atl.    478.  446. 

North  Carolina.     Herring  v.  At-  g.      Philadelphia.    B.    &    W.    R. 

lantic  Coast   Line  R.  Co.,  168  N.  ^^    ^    Schubert.  224  U.  S.  603,  56 

C.  555,  84  S.  C.  863;  Burnett  v.  ^  ^^^  ^^^  3^  g^,p  ^t.  589,  1 
Atlantic  Coast  Line  R.  Co.,  163  ^  ^  ^  ^  ^g^;  Chicago,  B.  & 
N.  C.   186,  79  S.  E.  414,  ^_    ^^^^^.^^_    ^^^    ^^_    ^^ 


Oklahoma.     Patton  v.  Atchison 
T.    &    S.    F.    Ry.    Co.,   —    Okla 
158  Pac.  576 


549,  55  L.  Ed.  328,  31  Sup.  Ct.  259; 
construing  a  similar  provision  of 


Pennsylvania.  Hogarty  v.  Phila-  ^he    statute    of    Iowa;    Baltimore 

rlelphia  &  R.  R.  Co.,  245  Pac  443,  &   O.   R.   Co.   v.  Gawinske,  116  C. 

f,j  At]    srj4.  C.   A.    579,    197    Fed.   31;    Burnett 

South    Carolina.       Ballenger    v.  v.  Atlantic  Coast  Line  R.  Co.,  163 

Southern  R.  Co.,  106  S.  C.  200,  90  N.  C.  186,  79  S.  E.  414. 
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§    641.      statute    Applies    to    Existing    as    well   as 
Future  Contracts.    'I'hc  pi-ovisions  of  section  .')  ai)])ly  to 
contracls  jiiadc  hofore  II10  jjassa.i^-p  of  tlie  Fodoral  Em- 
ployers' Liability  Act  as  well   as  to  contracts  entered 
into   after  tlio  passage  of  the  law.'     In  tlie  case  cited 
in  the  notes  it  was  contended  by  the  railroad  company 
that  the  statute  did  not  apply  to  contracts  entered  into 
before   the  statute  was  enacted   and   that   if  the  court 
should    take    the    view    that    the    statute    applied    to 
preexisting   conti-acts,    that    the    law    was    invalid    and 
unconstitutional.    To  this  contention,  Mr.  Justice  Hughes 
speaking  for  the  Supreme  Court,  said:     "Nor  can  the 
further  contention  be  sustained  that,  if  so  construed,  the 
section  is  invalid.     The  power  of  Congress,  in  its  reg- 
ulation   of   interstate    commerce,    and    of   commerce    in 
the  District  of  Columbia  and  in  the  territories,  to  impose 
this  liability,  was  not  fettered  by  the  necessity  of  main- 
taining existing   arrangements    and    stipulations   which 
would  conflict  with  the  execution  of  its  policy.     To  sub- 
ordinate the  exercise  of  the  federal  authority  to  the  con- 
tinuing  operation   of  previous  contracts,    would    be   to 
place,  "to  this  extent,  the  regulation  of  interstate  com- 
merce in  the  hands  of  private  individuals  and  to  with- 
draw from  the  control  of  Congress  so  much  of  the  field 
as  they  might  choose  by  prophetic  disceniment  to  bring 
within  the  range  of  their  agreements.     The  Constitution 
recog-nizes  no  such  limitation.     It  is  of  the  essence  of 
the  delegated  power  of  regulation  that,  within  its  sphere, 
Congress  should  be  able  to  establish  uniform  rules,  im- 
mediately obligatory,  which  as  to  future  action  should 
transcend   all    inconsistent    provisions.     Prior    arrange- 
ments were  necessarily  subject  to  this  paramount   au- 
thority."* 

3.  Philadelphia,  B.  &  W.  R.  Co.  N.  R.  Co.,  v.  Mottley,  219  U.  S. 
V.  Schubert,  224  U.  S.  603,  56  L.  467,  55  L.  Ed.  297,  31  Sup.  Ct.  265. 
Ed.  911,  32  Sup.  Ct.  589,  1  N.  C.  34  L.  R.  A.  (N.  S.)  671;  Atlan- 
C.   A.   892.  tic  Coast  Line  R.  Co.  v.  Riverside 

4.  In  reaching  this  conclusion.  Mills,  219  U.  S.  186.  55  L.  Ed.  167, 
the  court  cited  and  quoted  from  31  Sup.  Ct.-  164;  31  L.  R.  A.  (N. 
the  following  cases:    Louisville  &  S.)     7:     Armour    Packing    Co.    v. 
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§  642.     Acceptance  of  Benefits  from  Employer  no 
Baa:  to  Suit  Against  Joint  Tort-Feasor.      Althoiigli  un- 
der the  laws  of  a  state,  contracts  between  railroad  com- 
panies and  their  employes  which  provide  that  if  an  em- 
ploye accept  benefits  from   a  relief  fund   after  receiv- 
ing an  injury,  are  deemed  valid,  yet,  if  such  carrier  and 
the  employe  were  at  the  time  of  his  injuries  engaged 
in   interstate   commerce,   the    acceptance   of   benefits   is 
not  a  bar  in  an  action  against  a  joint  tort-feasor.'     In 
the  case  cited,  the  plaintiff  was  injured  while  working 
on  his  employer's  cars  which  were  being  moved   over 
another  company's  tracks,  the  latter  being  the   owner 
and  the  former  the  licensee.  The  actionable  negligence  was 
in  permitting  a  semaphore  post  to  be  placed  too  close 
to  the  track.     The  plaintiff  accepted  his  relief  benefits 
from  the  company  which  employed  him  and   sued  the 
other  company.    The  other  company  set  up  as  a  defense 
that  he  had  accepted  the  benefits  under  his  contract  and 
that  having  therefore  released  one  tort-feasor,  the  other 
was  not  liable.    But  the  Supreme  Court  of  Illinois  held 
that  since  the  federal  act  provided  that  such  contracts 
were  no  longer  a  defense  when  the  company  was  en- 
gaged  in  and   the  injured   servant   employed   in   inter- 
state commerce,  that  such  defense,  although  valid  under 
the   laws  of  the   state,  could  not  inure  to   the  benefit 
of  the  joint  tort-feasor. 

§  643.  Inhibition  of  Section  5  Limited  to  Employes 
of  the  Carrier.  The  provision  of  Section  5  of  the  act 
prohibiting  any  carrier  from  attempting  to  exempt 
itself  from  liability  under  the  statute  by  any  contract, 
rule,  regulation,  or  devise  whatsoever  is  limited  to  its 
own  employes  and  not  to  others.  A  contract,  therefore, 
between  a  porter  of  a  sleeping  car  company  and  his  em- 
ployer in  which  he  released  and  discharged  all  railroad 

United    States,    209    U.    S.    56,    52  5.     Wagner  v.  Chicago  &  A.  R. 

L.  Ed.  681,  28   Sup.  Ct.   428;    Ad-  Co.,  265  111.  245,  Ann.  Gas.  1916A 

dyston  Pipe  &  Steel  Co.  v.  United  778,  106  N.  E.  809.      (Cartwright 

States,  175   U.   S.   211,   44   L.  Ed.  and  Dunn,  JJ.,  dissenting.) 
136,  20  Sup.  Ct.  96. 
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companies  over  whose  lines  the  ears  of  the  sleepin":  ear 
company  miglit  he  ojierated,  from  all  claims  for  li- 
ability on  account  of  any  personal  injury,  was  valid  be- 
cause the  porter  was  not  an  employe  of  the  railroad  com- 
pany." ''We  think  it  to  be  clear",  said  Mr.  Justice 
Hughes  in  the  case  cited,  ''that  in  employing  its  ser- 
vants the  Pullman  Company  did  not  act  as  the  agent 
of  the  Railroad  Company.  The  service  provided  by  the 
Pullman  Company  was,  it  is  true,  subject  to  the  exigen- 
cies of  railroad  transportation,  and  the  Railroad  Com- 
pany had  the  control  essential  to  the  performance  of 
its  functions  as  a  common  carrier.  To  this  end  the 
employes  of  the  Pullman  Company  were  bound  by  the 
rules  and  regulations  of  the  Railroad  Company.  This 
authority  of  the  latter  was  commensurate  with  its 
duty,  and  existed  only  that  it  might  perform  its  para- 
mount obligation.  With  this  limitation,  the  Pullman 
Company  supplied  its  own  facilities  and  for  this  pur- 
pose organized  and  controlled  its  own  service,  including 
the  service  of  porters;  it  selected  its  servants,  defined 
their  duties,  fixed  and  paid  their  wages,  directed  and 
supervised  the  performance  of  their  tasks,  and  placed 
and  removed  them  at  its  pleasure." 

§  644.  Release  of  Cause  of  Action  for  Injury  not 
a  Contract  Within  Section  6.  An  employe  who  has  a 
claim  against  a  common  carrier  for  personal  injuries, 
may  agree  upon  a  settlement  of  his  claim  and  accept  a 
sum  of  money  or  other  thing  of  value  in  settlement  of 
said  claim.  In  the  absence  of  fraud  or  concealment  he 
is  concluded  by  such  a  settlement.^    Such  a  release  is  not 

6.  Robinson  v.  Baltimore  &  O.  Iowa.  Nason  v.  Chicago,  R.  I. 
R.  Co.,  237  U.  S.  84,  59  L.  Ed.  &  P.  R.  Co.,  140  La  533,  118  N. 
849,  35  Sup.  Ct.  491,  8  N.  C.  C.  A.       W.   751. 

1.  Minnesota.       Nelson  v.     Miuue- 

7.  United  States.  Chicago  &  N.  apolis  St.  Ry.  Co.,  61  Minn.  167, 
W.  R.  Co.  V.  Wilcox,  54  C.  C  A.  63  N.  W.  486;  Doty  v.  Chicago, 
147.  116  Fed.  913.  St.  P.  &  K.  C.   Ry.  Co.,  49  Minn. 

Arkansas.     Kansas  City   South-       499.   52  N.  W.  135. 
ern  R.  Co.  v.  Armstrong.  115  Ark.  Utah.      Vialett   v.    Consolidated 

123,  171  S.  W.  123.  R.    &    Power    Co.,    30    Utah    260. 
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a  contract,  regulation  or  device,  the  purpose  and  intent 
of  which  is  to  enable  the  common  carrier  to  exempt  itself 
from  liability  under  the  statute.^  In  the  Anderson  case, 
cited,  the  court  said:  "Counsel  refers  to  the  Federal  Em- 
ployers' Liability  Statute,  wherein  the  foregoing  lan- 
guage occurs.  It  will  be  remembered  that  in  the  act  just 
referred  to,  employes,  except  for  certain  purposes,  are 
exempt  from  the  defenses  of  contributory  negligence 
and  assumed  risk.  The  act  therefore  provides  that  an 
employe  may  not  be  shorn  of  its  benefits  in  that  regard 
by  any  'contract,  regulation  or  device.'  It  would  seem 
that  such  a  result  would  be  implied  even  though  it  were 
not  expressed  in  the  act.  The  mere  fact  that  it  is  ex- 
pressed, however,  in  no  way  affects  its  scope  or  effect. 
The  purpose  of  the  foregoing  provision  was  not  to  pre- 
vent the  employer  and  his  employe  from  compromising 
and  settling  any  matters  of  difference  existing  between 
them.  In  making  such  a  settlement,  if  it  is  fair  and  free 
from  fraud,  concealment,  etc.,  no  rights  of  either  of  the 
parties  are  frittered  awa}'^,  but,  on  the  contrary,  are  firm- 
ly maintained.  The  right  to  make  a  compromise  and 
settlement  and  enter  into  a  release  is  a  right  of  contract 
which,  in  our  judgment,  cannot  be  interfered  with  even 
by  Congress.  Of  course.  Congress  may  deprive  the  em- 
ployer of  his  common  law  defenses,  and  may  prevent  an 
indirect  enforcement  thereof;  but  it  may  not  prevent 
the  employe  from  adjusting  his  own  affairs  in  his  own 
way  after  a  cause  of  action  has  arisen  in  his  favor,  so 
long  as  such  adjustment  is  fair  and  violates  neither  pub- 
lic policy  nor  some  proper  and  enforceable  statutory  pro- 
vision." The  provision  of  section  5  has  reference  to  con- 
tracts made  by  the  parties  prior  to  the  injury.  There 
is  nothing  in  the  statute  preventing  the  parties  from 
agreeing  upon  the  terms  of  a  settlement  after  the  cause 
of  action  has  arisen  out  of  the  injury.'-* 

5  L.   R.   A.    (N.    S.)    663,   84   Pac.  9.     Bellenger    v.    Southern    Ry. 

49G.  Co,,    S.    C.    ,    90    S.    E. 

8.       AJiderson  v.  Oregon  Short       1019. 
Line  R.  Co.,  47  Utah  614,  155  Pac. 
446. 


Sec. 

645. 

Sec. 

646. 

Sec. 

647. 

Sec. 

648. 

Sec. 

640. 

Sec. 

650. 

Sec. 

651. 

Sec 

652. 

CIlAi'TKJiXXXUl. 
Statute  of  Li.MnAiiox. 

Statutory  Provision. 

Institution  of  Suit  Witliin  Specified  Time  a  Condition  pro- 
cedont  to  Recovery. 

Plea  of  I>imitation  not  Required  When  Record  Sliows  Fil- 
ing of   Suit  after  Lapse  of  Two  Years. 

I^imitation  Period  may  not  be  Avoided  by  Estoppel  or 
Fraudulent  Representations. 

Insanity  of  Injured  Employe  cannot  operate  to  Extend 
Time  for  Filing  Suit. 

When  Cause  of  Action  under  Federal  Act  Ac^-rues  in  Death 
Cases. 

Time  of  Commencement  of  Aciion  a  Question  of  Procedure. 

Error  to  Submit  Question  of  Limitation  to  .lury  When  Facts 
Appear  Withooit  Dispute. 

§  645.  Statutory  Provision.  It  is  provided  in 
section  6  of  tlie  Eniplovers'  Jjial)ility  Act  that  no  action 
shall  be  maintained  under  the  statute  unless  commenced 
within,  two  years  from  the  day  the  cause  of  action  ac- 
crued. This  limitation  applies  to  all  actions  against 
railroad  companies  brouglit  by  employes  for  injuries 
received  while  employed  in  interstate  commerce  and 
while  the  carrier  was  so  engaged.^ 

§  646.  Institution  of  Suit  Within  Specified  Time  a 
Condition  Precedent  to  Recovery.  The  right  to  recover 
damages  by  an  employe  engaged  in  interstate  commerce, 
against  a  common  carrier  by  railroad,  exists  only  by  vir- 
tue of  the  statute  and  the  scope  and  effect  of  such  right 
must  be  determined  therefrom.  The  language  of  the  stat- 
ute makes  it  plain  that  the  right  and  the  correlative 
liability  thereby  established  are  conditional  on  the 
bringing  of  the  suit  within  two  years  from  the  day  the 
cause  of  action  accrued.  The  institution  of  the  suit, 
therefore,  within  the  specified  time  is  a  condition  to 
the  exercise  of  the  right,  and,  if  ilic  condition   is  not 

1.     Shannon  v.  Boston   &  M.  R.    R.,  77  N.  H.  349.  92  Atl.  167. 

(li:57) 
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complied  with,  the  parties  stand,  with  respect  to  the 
wrongful  act,  as  though  the  statute  had  not  been  en- 
acted. Tlie  limitation  relates,  not  merely  to  the  remedy, 
but  to  the  riglit.- 

§  647.   Plea  of  Limitation  Not  Required  When  Rec- 
ord Shows  Filing  of  Suit  after  Lapse  of  Two  Years. 

The  rule  sometimes  applied  that  a  limitation  does  not 
operate  by  its  own  force  as  a  bar,  but  as  a  defense,  and 
that  the  party  making  such  a  defense  must  plead  the 
statute  if  he  wishes  the  benefit  of  its  provisions,  does  not 
apply  to  statutes  creating  a  new  liability  with  a  right 
to  sue  within  a  time  fixed.  When  the  liability  and  the 
remedy  are  created  by  the  same  act,  the  time  within 
which  the  suit  must  be  brought  operates  as  a  limitation 
of  the  liability  itself  as  created,  and  not  of  the  remedy 
alone.^  In  an  action  under  the  federal  act,  it  appeared 
that  the  suit  was  brought  after  two  years  from  the  day 
the  cause  of  action  accrued  and  the  defendant  objected, 
but  the  state  appellate  court  held  that  the  limitation  of 
two  years  could  not  be  relied  upon  by  the  defendant  un- 


2.  Seaboard  Air  Line  Ry.  Co. 
V.  Renn,  241  U.  S.  290,  60  L.  Ed. 
1006,  36  Sup.  Ct.  567;  Atlantic 
Coast  Line  R.  Co.  v.  Burnette, 
239  U.  S.  199,  60  L.  Ed.  226,  36 
Sup.  Ct.  75:  American  R.  Co.  of 
Porto  Rico  V.  Coronas,  144  C.  C. 
A.  599,  230  Fed.  545. 

3.  Pliillips  Co.  V.  Grand  Trunk 
Western  R.  Co.,  236  U.  S.  662,  59 
L.  Ed.  774,  35  Sup.  Ct.  444;  Davis 
V.  Mills,  194  U.  S.  451,  48  L.  Ed. 
1067.  24  Sup.  Ct.  692;  Slater  v. 
Mexican  Nat.  R.  Co.,  194  U.  S. 
120,  48  L.  Ed.  900,  24  Sup.  Ct. 
581;  Finn  v.  United  States,  123 
U.  S.  227,  31  L.  Ed.  128,  8  Sup. 
Ct.  82;  The  Harrisburg,  119  U.  S. 
199,  30  L.  Ed.  358,  7  Sup.  Ct.  140; 
McNiel  V.  Holbrook,  12  Pet.  (U. 
S.)  84,  9  L.  Ed.  1009. 


"Matters  respecting  the  remedy 
— such  as  the  form  of  the  action, 
sufficiency  of  the  pleadings,  rules 
of  evidence,  and  the  statute  of 
limitations — depend  upon  the  law 
of  the  place  where  the  suit  is 
brought.  McNiel  v.  Holbrook,  12 
Pet.  89.  But  matters  of  substance 
and  procedure  must  not  be  con- 
founded because  they  happen  to 
have  the  same  name.  For  ex- 
ample, the  time  within  which  a 
suit  is  to  be  brought  is  treated  as 
pertaining  to  the  remedy.  But 
this  is  not  so,  if,  by  the  statute 
giving  the  cause  of  action,  the 
lapse  of  time  not  only  bars  the 
remedy,  but  destroys  the  liabil- 
ity." Central  Vermont  R.  Co.  v. 
White,  238  U.  S.  507,  59  L.  Ed. 
1433,  35  Sup.  Ct.  865,  Ann.  Cas. 
1916B  252. 
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less  it  was  pleaded/  On  writ  of  enor  to  the  national 
Siiprcino  (\)iirt,  the  cause  was  reversed,  the  court  liold- 
ing  that  if  the  record  dischjsed  a  lai)se  of  time  in  in- 
stituting the  action  after  whicli  the  act  declares  no 
action  shall  he  maintained,  the  suit  must  fail  although 
the  defendant  did  not  plead  the  statute  of  limitation.' 
"The  second  o]),]ection,"  said  the  court,  "was  met  by 
deciding  that  the  limitation  of  two  years  imposed  by  sec. 
6  could  not  be  relied  upon  for  want  of  a  plea  settinij: 
it  up.  It  would  seem  a  miscarriage  of  justice  if  the 
plaintiff  should  recover  upon  a  statute  that  did  not 
govern  the  case,  in  a  suit  that  the  same  act  declared  too 
late  to  be  maintained.  A  right  may  be  waived  or  lost  by 
a  failure  to  assert  it  at  the  proper  time,  Burnet  v. 
Desmomes  226  IT.  S.  145,  but  when  a  party  has  meant 
to  insist  on  all  the  right  it  might  have,  such  a  result 
would  be  unusual  and  extreme.  The  record  shows  a  case 
to  which  the  Act  of  1908  did  not  apply,  Winfree  v. 
Northern  Pacific  Ry.,  227  U.  S.  296,  and  which  the 
earlier  Act  of  1906  probably  could  not  affect.  Em- 
ployers' Liability  Cases,  207  U.  S.  463,  489.  It  also  shows 
that  the  action  was  brought  too  late,  and  that  the  de- 
fendant  insisted  upon  that  i)oint,  although  it  had  not 
pleaded  what  was  apparent  on  the  allegations  of  the 
declaration  and  the  admissions  of  the  answer.  In  deal- 
ing with  the  enactments  of  a  paramount  authority,  such 
as  Congress  is,  within  its  sphere,  over  the  States,  we 
are  not  to  be  curious  in  nomenclature  if  Congress  has 
made  its  will  ])lain,  nor  to  allow  substantive  rights  to 
be  impaired  under  the  name  of  procedure.  Central 
Vermont  Railway  v.  White,  238  U.  S.  507,  511.  But 
irrespective  of  the  fact  that  the  act  of  Congress  is  para- 
mount, when  a  law  that  is  relied  on  as  a  source  of  an 
obligation  in  tori,  sets  a  limit  to  the  existence  of  what 
it  creates,  other  jurisdictions  naturally  have  been  dis- 
inclined to  press  the  obligation  farther.    Davis  v.  Mills, 

4.     Burnette    v.    Atlantic    Coast  5.     Atlantic    Coast   Line   R.   Co. 

Line  R.  Co  ,  163  N.  C.   186,  79   S.       v.   Burnotte.  239  U.   S.  199,  60  L. 
E.   414  Ed.  226.   36   Sup.   Ct.   75. 

2    Control    CartliTs   l> 
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194  U.  S.  451,  454.  The  Harrisbnrg,  119  U.  S.  199. 
There  may  be  special  reasons  for  regarding-  such  obli- 
gations imposed  upon  railroads  by  the  statutes  of  the 
United  States  as  so  limited.  Phillips  v.  Grand  Trunk 
Western  Ey.  Co.,  236  U.  S.  662,  667.  At  all  events  the 
act  of  Congress  creates  the  only  obligation  that  has 
existed  since  its  enactment  in  a  case  like  this,  whatever 
similar  ones  formerly  may  have  been  found  under  local 
law  emanating  from  a  different  source.  Winfree  v. 
Northern  Pacific  Ry.,  227  U.  S.  296,  302.  If  it  be  avail- 
able in  a  state  court  to  found  a  right,  and  the  record 
shows  a  lapse  of  time  after  which  the  act  says  that  no 
action  shall  be  maintained,  the  action  must  fail  in  the 
courts  of  a  State  as  in  those  of  the  United  States." 

§  648.  Limitation  Period  may  not  be  Avoided  by 
Estoppel  or  Fraudulent  Representations.  The  federal 
statue  creates  a  new  liability  unknown  to  the  common  law 
and  fixes  the  time  within  which  an  action  may  be  com- 
menced. The  time  within  which  a  suit  must  be  brought 
operates  as  a  limitation  of  the  liability  itself  and  is  a 
condition  attached  to  the  right  to  sue.  The  well  rec- 
ognize^d  rule  that  when  a  defendant,  who  relies  upon  an 
ordinary  statute  of  limitation,  has  previously  been  guilty 
of  deception  or  violation  of  duty  towards  the  plaintiff 
causing  him  to  subject  his  claim  to  the  statutory  bar, 
he  wijl  not  be  permitted  to  take  advantage  of  his  own 
wrong  and  thus  defeat  the  plaintiff,  has  no  application 
to  statutes  where  the  liability  and  the  remedy  are  creat- 
ed by  the  same  statute  and  the  limitations  of  the  remedy 
are  to  be  treated  as  limitations  of  the  right."  A  plea, 
therefore,  in  an  action  commenced  after  two  years,  that 
the  suit  was  not  commenced  within  the  two  year  period 
because  of  certain  fraudulent  representations  made  to 
the  plaintiff  by  the  defendant  which  caused  him  to  defer 
the  filing  of  the  suit,  cannot  operate  as  an  estoppel 
against  the  defendant  in  an  action  under  the  Federal 
Employers'  Liability  Act.'^ 

6.     Morrison  v.  Baltimore  &  0.  7.     Bement  v.   Grand  Rapids  & 

R.  Co.,  40  App.  Cas.    (D.  C.)    391.       I.  Ry.  Co.,  194  Mich.  64,  L.  R.  A. 
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§  649.  Insanity  of  Injured  Employe  Cannot  Operate 
to  Extend  Time  for  Filing  Suit.  As  tlio  statute  pro- 
vides tliat  IK)  aft  ion  sliall  l)o  maintained  unles.s  com- 
menced within  two  years  from  tlie  day  the  cause  of 
action  accrued,  and  as  there  is  no  provision  in  the  federal 
act  for  extondin.e:  or  tollin.a:  the  time  beyond  the  two 
year  limit,  the  fact  that  the  injured  employe  became 
insane  immediately  after  the  accident  will  not  operate 
to  permit  liis  ."guardian  to  institute  an  action  after  the 
two  year  period.'  ''We  think  the  statute,"  said  the  court 
in  tlie  case  cited,  ''would  not  be  tolled  until  such  time 
as  the  next  friend  mi.c^ht  elect  to  sue.  The  plaintiff's 
rights  are  governed  by  the  federal  Employers'  Liability 
Act.  The  Supreme  Court  of  the  United  States  in 
Atlantic  Coast  Line  Railroad  Co.  v.  Bumette,  239  IT.  S. 
199,  36  Sup.  Ct.  75,  60  L.  Ed.  226,  holds  that  the  pro- 
vision of  that  act  is  not  a  mere  statute  of  limitation. 
Any  statute  of  a  state  suspending  the  operation  of  the 
statute  of  limitation  in  that  state  is  inapplicable. 
Kavanagh  v.  Folson  (C.  C.)  181  Fed.  401.  There  being 
no  exception  in  the  federal  act,  extending  the  time  within 
which  a  suit  for  a  x^ersonal  injury  by  an  employe  of  a 
railroad  engaged  in  interstate  commerce  can  be  brought, 
in  the  event  of  his  insanity,  courts  are  not  at  liberty  to 
apply  state  statutes  extending  or  tolling  the  time  for 
filing  suit,  or  extending  the  time  for  bringing  the  suit 
by  judicial  construction.  The  rule  would  be  otherwise 
if  this  were  a  suit  in  one  state  for  a  liability  accruing 
in  another  state,  where  the  state  law  would  be  involved 
and  the  rule  of  limitation  is  controlled  by  the  lex  fori. 
But  the  federal  Employers'  Liability  Act  under  which 
this  suit  is  brought  is  equally  the  law  of  all  the  states, 
and  there  is  not  provided  in  the  act,  or  in  the  federal 
statutes,  a  saving  against  the  time  for  filing  the  suit  as 
to  insanity." 

1917E  322,  160  N.  W.   424.  N.  J.  .  102  Atl.  673. 

The  infancy  of  the  plaintiff  does  8.     Alvarado    v.    Southern    Pac. 

not  suspend  the  statute  of  liniita-       Co.,  Tex.  Civ.  App.  ,  193 

tions  under  the   federal  act.     Gil-  S.    W.    1108. 
lette  V.  Delaware,  L.  &  W.  R.  Co., 
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§  650.  When  Cause  of  Action  under  Federal  Act 
Accrues  in  Death  Cases.  A  hopeless  diversity  of 
opinion  exists  among  the  courts  in  construing  state 
statutes  giving  rights  of  actions  for  death  as  to  whether 
statutes  of  limitation  begin  to  run  from  the  day  of  the 
death  or  from  the  subsequent  date  of  the  appointment  of 
an  administrator.  Some  of  the  cases  pro  and  con  in- 
volving such  state  statutes  are  cited  in  the  notes.' 
Whether  an  action  under  the  federal  act  must  be 
brought  within  two  years  of  the  date  of  the  death  of  an 
employe  or  within  two  years  from  the  appointment  of 
an  administrator,  has  not  been  specifically  decided  by 
the  national  Supreme  Court;  though  it  seems  to  have 
been  taken  for  granted  in  Missouri,  K.  &  T.  R.  Co.  v. 
WulP^  that  the  statute  began  to  run  from  the  time  the 
death  occurred.  The  supreme  court  of  Oklahoma  de- 
cided in  an  action  where  an  employe  was  injured  and 
subsequently  died,  that  a  cause  of  action  accrued  from 
the  day  of  the  death  and  not  from  the  date  of  the  injury." 
A  federal  district  court  also  held  that  a  cause  of  action 

9.     United     States.       Dodge     v.  Missouri.        Rutter    v.    Missouri 

Town  of  North  Hudson,  188  Fed.  Pac.  Ry.  Co.,  81  Mo.  169. 

489;  Winfree  v.  Northern  Pac.  R.  New  York.       Crapo  v.  City   of 

Co.,  97  C.  C.  A.  392,  173  Fed.  65.  Syracuse,  183  N.  Y.  395,  76  N.  E. 

Connecticut.       Radezky   v.    Sar-  465;     Sanford    v.    Sanford,    62    N. 

gent  &  Co.,  77  Conn.  110,  58  Atl.  Y.  553. 

709;    Andrews   v.    Hartford    &    N.  North  Carolina.      Hall  v.  South- 

H.  R.  Co.,  34  Conn.  57.  ern   R.   Co.,    149   N.  C.   108,   62    S. 

Georgia.       Glover  v.  Savannah,  g    ggg.   Qulledge  v.  Seaboard  Air 

F.  &  W.  Ry.  Co.,  107  Ga.  34,  32  S.  ^ine  R.    Co.,    147   N.    C.   234,    125 


Am.  St.  Rep.  544,  60  S.  E.  1134. 

Tennessee.     Whaley    v.    Catlett, 
103  Tenn.  347,  53  S.  W.  131. 


E.   876. 

Indiana.  Hanna  v.  The  Jefferson- 
ville  R.  Co.,  32  Ind.  113. 

Iowa.       McBride  v.  Burlington, 

C.  R.  &  N.  Ry.  Co.,  97  la.  91,  59  ^''*  Virginia.     Hoover's  Adm'x 

Am.  St.  Rep.  395,  66  N.  W.  73.  ^-  Chesap^eake  &  O.  Ry.  Co.,  46  W. 

Kentucky.     Louisville   &   N.    R.  ^^-  ^^^'  ^^  ^-  ^-  ^'^'^■ 

Co.    V.    Simrall's    Adm'r,    31    Ky.  ^^-     226    U.    S.    570.    57    L.    Ed. 

Law.  Rep.   1269,  104  S.   W.   1011;  ^^5,    33    Sup.    Ct.    135,    Ann.    Cas. 

Garden  v.  Louisville  &  N.   R.  R.,  1914B  134. 

101  Ky.  113,  39  S.  W.  1027;  Louis-  H-    Lindsay  v.  Chicago,  R.  I.  & 

ville  &   N.   R.   Co.  v.   Sanders,   86        P.   Ry.   Co  ,  Okla.  ,   155 

Ky.  259,  5  S.  W.  563  Pac.  1173. 
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for  damages  for  the  death  of  an  employe  under  tlie 
national  statute  accrued  wlien  he  was  killed.'^  The 
Federal  Circuit  Court  of  Appeals  for  tlie  1st  Circuit,  on 
the  other  hand,  decided  that  a  cause  of  action  under  the 
federal  act  did  not  accrue  until  the  appointment  of  an 
administrator  and  that,  therefore,  the  statute  of  limi- 
tation did  not  run  from  the  day  of  the  death." 

§  651.  Time  of  Commencement  of  Action  a 
Question  of  Procedure.  The  question  whether  the  time 
of  the  filing  of  a  complaint  under  the  federal  act  or  the 
time  service  is  had  upon  the  defendant  constitutes  the 
"commencement"  of  an  action  for  damages  under  sec- 
tion 6,  is  a  matter  of  procedure  to  be  determined  by 
the  law  of  the  jurisdiction  where  the  suit  is  prosecuted. 
This  rule  was  applied  in  a  case  where  the  cause  of 
action  accrued  on  June  4,  1912.  Service  was  had  upon 
the  defendant  on  April  20,  1914,  but  the  complaint  was 
not  filed  in  the  clerk's  office  until  June  17th  of  the  same 
year,  more  than  two  yeai's  after  the  time  the  cause  of 
action  accrued.  A  statute  of  the  state  where  the  suit 
was  prosecuted  provided  that  in  determining  when  a  suit 
is  barred  on  account  of  any  statute  of  limitation,  tlie 
action  shall  be  deemed  commenced  when  the  complaint 
is  filed.  Applying  this  rule,  the  court  held  that  the 
cause  of  action  under  the  federal  act  was  barred." 

§  652.  Error  to  submit  Question  of  Limitation  to 
Jury  When  Facts  Appear  Without  Dispute.  It  is  error 
to  submit  to  the  jury  the  question  whether  the  action 
was  commenced  within  two  years  from  the  day  the  cause 
of  action  accrued  where  the  facts  are  beyond  dispute. 
Thus,  in  an  action  where  it  appeared  that  the  decla- 
ration was  filed  on  February  1,  1915  and  that  the  injury 

12.  Bixler   v.   Pennsylvania   R.  the  date  of  appointment  of  an  ad- 
Co.,  201  Fed.  553.  ministrator.     Giersch  v.  Atchison, 

13.  American   R.   Co.   of  Porto  T.  &  S.  F.  R.  Co.,  Kas.  , 

Rico  V.  Coronas,  144  C  C.  A.  599,  171  Pac.  591. 

230  Fed.  545,  12  N.  C.  C.  A.  545.  14.     Murker    v.    Northern    Pac. 

An  action   for   the   death   of  an       Ry.  Co., Wash. ,  163  Pac. 

interstate    employe    accrues    from  756. 
the  date  of  the  death  and  not  from 
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occuiTed  on  September  30,  1912,  the  court  erred  in  sub- 
mitting to  the  jury  the  question  whether  more  than  two 
years  had  elapsed  from  the  time  of  the  alleged  injury 
to  the  time  of  bringing  suit.'' 

15.     Seaboard  Air  Line  Ry.  Co.      v.  Hess, Fla.  ,  74  So.  500. 


CHAPTER  XXXIV. 

Jl'KISIHCriON     (.K    S'lAII'.    AND     I'' KDKRAL    CoUKTS. 

Sec.  653.     Action.s   may    be   Brought   in    Federal  Courts. 

Sec.  654.  Suits  under  Federal  Act  may  Also  be  Prosecuted  in  State 
Courts. 

Sec.  655.  Causes  Instituted  in  State  C'ourts  not  Removal)le  to  F'ed- 
eral  Courts. 

Sec.  656.  Removability  when  Petition  States  Cause  of  Action  under 
both  State  Law  and  Federal  Act  in  Separate  Counts. 

Sec    657.     Contrary    Decisions    by   other    Federal    Courts. 

Sec.  658.  When  Petition  Does  not  State  Cause  of  Action  Under  Fed- 
eral  Act  Although   so  Intended. 

Sec.  659.  Judgment  of  Highest  State  Court  in  Action  under  Federal 
Act  may  be  Reviewed  by  United  States  Supreme  Court, 
When. 

Sec.  660.  Remedy  by  Writ  of  Error  Excluded  in  Certain  Cases  "by 
Amendatory  Act  of  191^. 

Sec.  661.  Record  must  Show  Right  under  Federal  Laws  was  Special- 
ly Set  up  and  Denied  by  State  Court. 

Sec.  6(i2.  Contention  that  there  is  or  is  not  Sufficient  Evidence  to 
Show   Liability,  Will   Support  Writ  of  Error. 

Sec.  663.  Power  to  Review  does  not  Extend  to  Questions  Merely 
Incidental  and  Non-Federal  in  Character. 

Sec.  664.  Ruling  of  State  Court  that  Federal  Question  was  Sufficient- 
ly Raised  Binding  upon  United    States   Supreme  Court. 

Sec.  665.  Federal  Questions  to  Support  Writ  of  Error  to  United  States 
Supreme  Court,  Need  not  be  Raised  by  the  Pleadings. 

Sec.  (>66.  Foregoing  Rule  Subsequently  Qualified,  Limited  and  Ex- 
plained. 

Sec.  667.  Pleading  Federal  Act  and  Submitting  Case  to  .Jury  Under 
State  Law,  no  Denial  of  Federal  Right 

Sec.  668.  When  Petition  not  Stating  a  Good  Cause  of  Action  under 
Federal  Act  Raises  a  Federal  Question. 

Sec.  669.  Claim  that  Verdict  is  Excessive  not  Reviewable  by  Writ 
of  Error. 

Sec.  67ti.  Pleading  and  Practice  in  State  Courts  Under  Employers' 
Liability  Statute  not  Federal  Questions. 

Sec.  *J71.  State  Law  Requiring  Facts  Showing  Applicability  of  Fed- 
eral Act  to  be  Pleaded  no  Denial  of  Federal  RigtN. 

Sec.  672.  Refusal  of  Trial  Court  to  Take  Case  from  .lury  Will  not 
be  Disturbed  by  National  Supreme  Court  Unless  Palpably 
Erroneous. 

§  653.    Actions  May  be  Brought  in  Federal  Courts. 

Ono  of  1li('  lino  amondmonts  to  tlio  Federal  Employers' 

(1145) 
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Liability  Law,  now  section  6  of  the  act,  provides  that 
an  action  may  be  bronght  under  the  act  in  a  circuit 
(district)   court  of  tlie  United  States  in  the  district  of 
the  residence  of  the  defendant,  or  in  which  the  cause  of 
action  arose,  or  in  which  tlie  defendant  shall  be  doing- 
business  at  the  time  of  commencing  such  action/     The 
federal  act  allows  the  plaintiff  to  determine  whether  he 
shall  begin  his  action  in  the  district  where  the  defendant 
resides,  where  the  cause  of  action  arose,  or  where  the 
defendant  was  doing  business  at  the  time  of  the  com- 
mencement  of   the    action,   even   though    inconvenience 
may  result  from  bringing  the  action  in  a  district  where 
neither  party  resides  and  where  the  cause  of  action  did 
not  arise.^ 

■  §  654.  Suits  Under  Federal  Act  May  Also  be  Prose- 
cuted in  State  Courts.  One  of  the  amendments  of  1910 
to  the  federal  act  further  provides  that  the  jurisdiction  of 
the  courts  of  the  United  States  under  the  act  shall  be  con- 
current with  that  of  the  courts  of  the  several  states,  and 
no  case  arising  under  the  act  and  brought  in  any  state 
court  of  competent  jurisdiction,  shall  be  removed  to  any 
court  of  the  United  States.^    Prior  to  the  passage  of  the 

1.     Connelly  v.   Central   R.    Co.  3.     United  States.     Southern  R. 

of    New    .Jersey,    238    Fed.    932;  Co.  v.  Lloyd,  239  U.  S.  496,  60  L. 

Hogan  Y.    New   York   Cent.    &  H.  Ed.  402,  36  Sup.  Ct.  210;   Kansas 

River   R.    Co.,    139   C.    C.    A.    328,  City    Southern    R.    Co.    v.    Leslie, 

223  Fed.  890,  12  N.  C.  C.  A.  1050;  238  U.   S.   599,  59  L.   Ed.   1478,   35 

Illinois    Cent.    R.    Co.    v.    Rogers,  Sup.    Ct.    844;     Mondou    v.    New 

136    C.    C.    A.    530,    221    Fed.    52;  York.  N.  H.  &  H.  R.  Co.,  223  U. 

Yazoo  &  M.  v.  R.  Co.  v.  Mullins,  S.   1,    56   L.    Ed.   327,   32   Sup.   Ct. 

115  Miss.  343,  76  So.  147;    White  169,  1  N.  C.  C.  A.  875;   St.  Louis, 

V.   Missouri    Pac.    Ry.   Co.    (Mo.)  i.   m.   &  S.  R.   Co.  v.  Conley,   110 

178  S.  W.  83.  C.  C    A.  97,  187  Fed  949 

Under  general  order  number  18  Arkansas.       Midland    Valley   R. 

and   18a' of  the  Director  General  ^^   ^   Lemoyne,  104  Ark.  327,  148 

of    railroads    under    the    Federal  ^    ^    ^^^^ 

Control    Act    1918,    suits    must   be  ^  \^^^.^'     ^^^^^^  ^    p.^^r,  276 
brought  where  the  plaintiff  resided 

or  where  the  cause  of  action   ac-  ^^'^-  ^^^'  ^^^  ^-  ^   ^• 
cured.    See  appendix  Q,  infra.  Indiana.        Southern    R.    Co.    v. 

2.     Connelly   v.    Central  R.    Co.        Howerton,  182  Ind.  208,  105  N.  B. 
of  New  .Jersey,  238  Fed.  932.  1025,  106  N.  E.   369. 
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1910  amendment  the  supreme  court  of  Comiecticut  had 
held  that  state  courts  had  no  jurisdiction  of  actions 
under  the  Federal  Employers'  liiability  Act."  But  the 
federal  Supreme  Court  subsequently  held  that  state 
courts  had  jurisdiction  of  actions  under  the  Employers' 
Liability  Act  even  before  the  amendment  of  1910.^ 
"The  law  is  settled  that  courts  of  general  jurisdiction 
in  the  several  States  have  power  to  decide  cases  in- 
volving the  rig-hts  of  litigants  under  the  Constitution  or 
statutes  of  the  United  States  unless  deprived  of  the 
right    .^o   to   do   bv   terms   of   the   federal    Constitution 


Iowa.  McCoullough  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  160  Iowa  524, 
142  N.  "W.  67;  Bradbury  v.  Chicago 
R.  I.  &  P.  Ry.  Co  .  149  Iowa  51, 
128  N.  W.  1. 

Kentucky,  phesapeake  &  0.  R. 
Co.  V.  Shaw,  1G8  Ky.  537,  182  S. 
W.  653;  Louisville  &  N.  R.  Co.  v. 
Holloway's  Adm'r,  168  Ky.  262, 
181    S.    W.    1126. 

Massachusetts.  Corbett  v.  Boston 
&  M.  R.  R.,  219  Mass.  351.  9  N.  C. 
C.  A.  691,  107  N.  E.  60. 

Michigan.  Holmberg  v.  Lake 
Shore  &  M.  S.  R.  Co.,'  188  Mich. 
605,   155   N.   W.   504   . 

Minnesota.  Bennett  v.  Great 
Northern  R.  Co.,  115  Minn.  128, 
131  N.  W.  1066. 

Missouri.  Hardwick  v.  Wabash 
R.  Co.,  181  Mo.  App.  156.  168  S. 
W.  328. 

New  Jersey.  Parker  v.  Atlantic 
City  R.  Co.,  87  N.  J.  L.  148,  93 
Atl.  574. 

North  Carolina.  Renn  v.  Sea- 
board Air  Line  R.  Co  ,  170  N.  C. 
128,  86  S.  E.  964. 

Oklahoma.  Chicago,  R.  I.  &  P. 
R.  Co.  V.  McBee,  45  Okla.  192,  145 
Pac.  331;  Missouri  K.  &  T.  R  Co. 
V.  Lenahan,  39  Okla.  283.  135  Pac. 
383. 

Oregon.       Kamboris  v.   Oregon- 


Washington  R.  &  Nav.  Co.,  75 
Ore.  358,  146  Pac.  1097. 

Pennsylvania.  Gollinger  v.  Penn- 
sylvania R.  Co.,  237  Pa.  152,  85 
Atl.  129. 

Texas.     De  Rivera  v.   Atchison, 

T.  &  S.  F.  Ry.  Co  ,  Tex.  Civ. 

App.  3   N.   C.   C.  A.   788,   149 

S.  W.  223. 

Virginia.  Chesapeake  &  0.  R. 
Co.  V.  Carnahan.  118  Va.  46.  86 
S.    E.   863. 

Washington.  Killes  v.  Great 
Northern  R.  Co.,  93  Wash.  416, 
161   Pac.  69. 

West  Virginia.  Easter  v.  Virgin- 
ian R.  Co.,  76  W.  Va.  383.  11  N. 
C.  C.  A.  101,  86  S.  E.  37. 

When  their  jurisdiction  as  pre- 
scribed by  the  state  law  is  ade- 
quate, it  is  the  right  and  the  duty 
of  state  courts  to  accept  jurisdic- 
tion and  enforce  the  provisions  of 
the  Federal  Employers'  Liability 
Act,  Holmberg  v.  Lake  Shore  & 
M.  S.  Ry.  Co.,  suptva. 

4.  Hoxie  V.  New  York,  N.  H. 
&  H.  R.  Co..  82  Conn.  352,  17  Ann. 
Cas.  324.  73  Atl.  754. 

5.  In  re  Second  Employers' 
Liability  Cases,  223  U.  S.  1,  56  L. 
Ed.  327,  32  Sup.  Ct.  169.  1  N.  C.  C. 
A.  875.  38  L.  R.  A.   (N.  S.)   44. 
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or  acts  of  Congress;  and  such  decisions  of  the  State 
courts  are  conclusive  upon  the  parties  unless  reversed 
upon  writ  of  error  in  the  Supreme  Court  of  the  United 
States  or  after  a  removal  of  the  case  to  the  federal 
courts  in  accordance  with  the  acts  of  Congress.  The 
very  right  to  a  writ  of  error  to  a  court  of  last  resort  of 
one  of  the  states  from  the  Supreme  Court  of  the  United 
States,  is  grounded  upon  the  fact  that  the  former  court 
has  made  a  decision  adverse  to  the  party  suing  out  the 
writ  of  error,  upon  some  federal  right  or  immunity 
possessed  hy  him."*' 

§  655.  Causes  Instituted  in  State  Courts  Not  Re- 
movable to  Federal  Courts.  Although  the  statute  by 
the  amendment  of  1910  plainly  declares  that  no  case 
arising  under  the  federal  act  and  brought  in  a  state 
court  of  competent  jurisdiction  shall  be  removable  to 
the  federal  courts,  yet  many  attempts  have  been  made 
to  remove  such  cases  without,  however,  any  success. 
Courts  have  declared  that  the  right  of  removal  from  a 
state  court  by  a  foreign  citizen  is  a  right  which  may  be 
taken  away  by  Congress  or  given  to  a  litigant.  A 
cause  solely  under  the  federal  act  tiled  since  the  amend- 
ment of  1910  is  not  removable  because  of  diversity  of 
citizenship  or  any  other  ground.^ 


6.  Bond,  J.,  in  Pish  V.  Chicago,  Co.,  210  Fed.  94;  Patton  v.  Cin- 
R.  I.  &  P.  R.  Co.,  263  Mo.  106,  cinnattl,  N.  0.  &  T.  P.  Ry.,  208 
8  N.  C.  C.  A.  538,  Ann.  Cas.  1916B  Fed.  29;  Teel  v.  Chesapeake  &  O. 
147,  172  S.  W.  340.  R.   Co    of  Virginia,   123   C.  C.   A. 

7.  United  States.  Southern  R.  240,  204  Fed.  918,  47  L.  R.  A.  (N. 
Co.  V.  Lloyd,  239  U.  S.  496,  60  L.  S.)  21;  Kelly's  Adm'x.  v.  Chesa- 
Ed.  402,  36  Sup.  Ct.  210;  Kansas  peake  &  0.  Ry.  Co.,  201  Fed.  602; 
City  Southern  R.  Co.  v.  Leslie,  De  Atley  v.  Chesapeake  &  O.  Ry. 
238  U.  S.  599,  59  L.  Ed.  1478,  35  Co.,  201  Fed.  591;  McChesney  v. 
Sup.  Ct.  844;  Martin  v.  New  York,  Illinois  Cent.  R.  Co.,  197  Fed.  85; 
N.  H.  &  H.  R.  Co.,  241  Fed.  696;  Hulac  v.  Chicago  &  N.  W.  Ry.  Co., 
Pones  V.  Southern  Ry.  Co,  236  194  Fed.  747;  Lee  v.  Toledo,  St. 
Fed.  584;  Peek  v.  Boston  &  M.  R.  L.  &  W.  Ry.  Co.,  193  Fed.  685; 
R.,  223  Fed.  448;  Lombardo  v.  Saick  v.  Pennsylvania  R.  Co.,  193 
Boston  &  M.  R.  R.,  223  Fed.  427;  Fed.  303;  Symonds  v.  St.  Louis  & 
Burnett  v.   Spokane,   P.  &   S.  Ry.  S.  E.  Ry.  Co.,  192  Fed.  353. 


§  656]  Jurisdiction   of   Courts.  1149 

§  656.  Removability  when  Petition  States  Cause 
of  Action  under  both  State  Law  and  Federal  Act  in 
Separate  Counts.  A  question  oi"  some  diiliculty  iias 
presented  itself  to  the  courts  in  determining  whether  a 
cause  is  removal)I(>  in  which  tlie  i)laintiff  lias  pleaded  a 
cause  of  action  under  the  state  law  in  one  count  and 
under  the  federal  act  in  another,  the  other  jurisdictional 
grounds,  such  as  diversity  of  citizenship,  being  present 
in  the  case.  It  was  held  by  a  federal  district  court  in 
New  York  that  altliougli  the  facts  ])leaded  in  the 
petition  showed  a  cause  of  action  under  the  federal  act 
and  also  under  the  state  law,  it  was,  nevertheless,  a 
case  arising  under  the  Federal  Employers'  Liability  Act 
and  was  not  removable  from  the  state  courts  notwith- 
standing the  existence  of  diversity  of  citizenship.*  In 
another  case  before  the  same  court  it  was  held  that 
since  such  a  petition  stated  but  one  cause  of  action 
under  the  decision  of  the  state  courts,  the  cause  was  not 
removable."  The  court,  however,  said:  ''In  short,  by 
pleading  facts  bringing  the  case  within  the  federal  act, 
and  facts  bringing  the  case  within  the  common-law 
liability,  and  facts  bringing  it  within  the  state  statute 
liability,  not  necessary  to  be  alleged  or  proved  to  make  a 
case    under    the    federal    act    (and    the    facts    alleged 

Arkansas.     Lusk  v.  Osborn,  127  &  P.  R.  Co.,  263  Mo.  106,  8  N.  C.  C. 

Ark.   170,  191  S.  W.  944;    Kansas  A.  538,  Ann    Cas.   1916B  147,  172 

City  Southern  R.  Co.  v.  MiHer,  117  S.  W.  340;  Pankey  v.  Atchison,  T 

Ark,  396.  175  S.  W.  1164;  St.  Louis  &  s.   F.  R.  Co.,  180  Mo.  App.  ISs! 

&    S.    F.    R.    Co.    V.    Conarty,    106  6  m.  C    C.  A    74    168  S   W  274 
Ark.    421.   155   S.  W.    93;    Kansas  Texas.       Texas  &  F    Ry    Co     v 

City  Southern  R.  Co.  v.  Cook,  100  r,,„„,,  ^    '    /.'         '     ' 

Ark.  467,  140  S   W.  579.  Rasmussen.    —    Tex.    Civ.    App. 

Georgia.        Southern    R.    Co.    v.  —"•  '''  ^-  ^-  ''''  M^«««""-  ^■ 

Puckett.  16  Ga.  App.  551,  85  S.  E.  *  ^-  ^^-  ^"-  ^^  "^^^^^  v.  Bunkley. 

809.  ~~  'T^'^-   ^'J^-   App.  ,    153    S. 

Illinois.       Walton  v.  Pryor,  276  ^-  ^'^'^• 
111.  563,  115  N.  E    2.  Virginia.     Chesapeake    &    0.    R. 

Kentucky.        Chesapeake    &    O.  ^"o-  v.  Carnahan,  118  Va.  46,  86  S. 

R.   Co.  V.   Shaw,   168  Ky.  537,   182  E.    863. 
S.  W.  653.  8.     Ullrich  v.  New  York,  N.  H. 

Missouri.       Moore  v.  St.  Joseph  &  H.  R.  Co.,  193  Fed.  768. 
&  G.  I.  R.  Co.,  268  Mo.  31,  186  S.  9.     Rice  v.  Boston  &  M.  R.  R.. 

W.    1035;    Fish   v.    Chicago,    R.    I.  203  Fed.  590. 
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biinging  it  within  tlie  federal  act  not  being  necessary 
to  the  cause  of  action  under  the  common  law  or  state 
statute),  in  the  state  court,  the  plaintiff  may  succeed  on 
either  one  of  three  theories;  that  is,  he  may  abandon  all 
pretense  that  the  case  is  within  the  federal  act  and  yet 
succeed.  By  artful  pleading  he  defeats  removal.  This 
question  of  removal  has  been  up  in  the  following  cases: 
Van  Bnmmer  v.  Texas  &  P.  R.  Co.  (C.  C),  190  Fed. 
394;  Symonds  v.  St.  Louis  &  S.  E.  R.  Co.  (C.  C),  192 
Fed.  353;  Lee  v.  Toledo,  St.  L.  &  W.  R.  Co.  (D.  C),  193 
Fed.  685;  Hulac  v.  Chicago  &  N.  W.  R.  Co.  (D.  C),  194 
Fed.  747;  McChesney  v.  111.  Cent.  R.  Co.  (D.  C),  197 
Fed.  85;  Ullrich  v.  New  York,  N.  H.  &  H.  R.  Co.  (D.  C), 
193  Fed.  768.  The  Ullrich  case  is  nearest  in  point  here, 
and  assumes  that  three  causes  of  action  are  pleaded, 
which  under  the  New  York  Code  seems  not  to  be  the  case. 
See  later.  If,  on  the  trial  in  the  state  court,  the  plaintiff 
shall  abandon  the  theory  that  the  case  arose  under  the 
federal  act,  or  shall  fail  to  show  a  case  within  that  act, 
and  that  court  has  power  at  once  to  send  the  case  back 
to  the  federal  court,  the  rights  of  the  defendant  to 
removal  will  be  protected  and  preserved." 

§  657.   Contrary  Decisions  by  other  Federal  Courts. 

The  prohibition  of  removal  from  a  state  to  a  federal 
court,  mentioned  in  Section  6  of  the  Federal  Employers' 
Liability  Act,  is  limited  to  cases  which  purport,  by  the 
plaintiff's  petition,  to  arise  under  that  act;  but  when,  to 
a  cause  of  action  arising  under  the  act,  it  has  been  held 
by  other  federal  courts,  there  is  joined  one  which  does 
not  purport  to  arise  under  the  federal  statute,  the  pro- 
hibition does  not  apply.^°  For  example,  an  administrator 
brought  a  suit  against  a  common  carrier,  alleging  a 
cause  of  action  under  the  Federal  Act  in  one  count  and 
under  the  statutory  laws  of  the  state  of  Kansas  in 
another   count.     Each   count   declared    upon   the    same 

10.  Flas  V.  Illinois  Cent.  R.  Co.,  Rice  v.  Boston  &  M.  R.  R.  203 
229  Fed.  319;  Patterson  v.  Buck-  Fed.  580;  Liisk  v.  Osborn,  127 
nail    S.    S.    Line,    203    Fed.    1021;        Ark,   170,   191  S.  W.   944. 
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physical  injury  which  resulted  in  the  death.  The 
defendant  was  a  citizen  of  another  state.  A  petition  for 
removal  was  sustained."  "If  a  cause  of  action  arisini? 
under  the  Federal  Act,"  said  Judge  Xmi  Valkenhurgh, 
"is  coupled  with  one  arising  under  a  state  statute  or  at 
common  law,  stated  in  the  alternative  in  separate  counts, 
the  plaintilT  preserving  the  right,  under  recognized  rules 
of  local  i)rocedure,  to  make  his  election  and  avail  him- 
self of  neither  at  the  close  of  the  evidence,  the  right  of 
removal  is  presented  more  baldly  at  the  threshold  of  the 
case.  There  is  present  at  the  same  time  a  case  arising 
under  the  federal  act,  and  therefore,  standing  alone,  not 
removable,  and  one  not  arising  under  that  act,  and 
therefore,  the  citizenship  being  diverse,  admittedly 
susceptible  of  being  removed.  Must  the  defendant  await 
the  action  of  the  plaintiff  at  the  close  of  the  evidence 
before  claiming  the  right,  and,  if  so,  is  his  relief  then 
clear  and  complete  ?  The  Supreme  Court  has  thus  far 
refrained  from  settling  such  procedure,  although  it  has 
intimated  that  the  defendant  should  not  necessarily  be 
deprived  of  relief.  It  rests  with  the  plaintiff  to  de- 
termine whether  he  shall  state  a  cause  of  action  solely 
under  the  Employers'  Liability  Act,  and  therefore  in- 
capable of  being  removed,  or  whether  he  may  unite 
with  it,  in  the  alternative,  a  cause  of  action  that  may 
be  removed.  If  he  adopts  the  latter  course,  does  he  not 
subject  himself  to  the  exercise  of  all  the  rights  which  a 
defendant  may  legitimately  claim?  Beyond  question 
both  causes  of  action  are  cognizable  in  the  federal 
court,  whether  originally  brought  there  or  removed  by 
consent.  The  provision  against  removal  is  a  privilege 
granted  to  the  plaintiff,  which  he  may  waive.  If  a 
cause  of  action  containing  all  the  elements  of  re- 
movability be  joined  with  a  count  stating  a  cause  of 
action  not  originally  cognizable  in  the  federal  court, 
nevertheless  the  defendant  may  remove  the  former  cause 
of  action,  and  this  will  carry  the  entire  case  with  it. 
Sharkey  v.  Port  Blakely  Mil!  Co.  (C.  C.)   92  Fed.  425. 

11.     Strother   v.  TTnion    Pac.  R.    ("o..  220  Fed.  731. 
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Tlie  defendant  cannot  be  shorn  of  his  right  to  remove 
tlie  former  action  becctuse  of  sneh  a  joinder,  and  inas- 
mneli  as  the  ph\intiff  shonkl  and  has  joined  in  one 
petition  all  canses  of  action  arising  ont  of  the  same 
transaction,  the  removal  should  not,  and  does  not,  have 
the  etfect  of  splitting  such  causes,  retaining  one  in  the 
federal  court,  and  remitting  the  other  to  the  state  court. 
I  do  not  think  the  prohibition  against  removal  con- 
tained in  the  federal  act  is  of  greater  force  than  the 
denial  in  the  Judiciary  Act  of  the  right  to  bring  a  snit, 
otherwise  cognizable  in  a  federal  court,  in  a  speciiio 
jurisdiction.  It  is  conceded  that  the  latter  inhibition 
may  be  waived,  and  so  equally  may  the  former.  I  am 
of  opinion  that  this  entire  cause  of  action,  as  presented 
by  the  pleadings,  is  removable;  but  if  the  question  be 
regarded  as  doubtful  in  the  present  condition  of  the 
decided  cases,  nevertheless  under  the  rule  prevailing  in 
this  circuit  the  jurisdiction  should  be  retained. 
Boatmen's  Bank  v.  Fritzleh,  135  Fed.  650,  68  C.  C.  A. 
288." 

§   658.    When   Petition  Does   not   State   Cause   of 
Action   Under    Federal     Act     Although    so    Intended. 

An  action  by  an  employe  against  a  railroad  company, 
incorporated  under  the  laws  of  another  state,  where  the 
other  jurisdictional  facts  appear,  is  removable  to  the 
proper  United  States  district  court  when  the  petition 
fails  to  state  a  cause  of  action  under  the  Federal 
Employers'  Liability  Act  although  the  plaintitf  may 
have  intended  to  bring  his  suit  under  that  act.^^  In  the 
Thomas  case,  cited  the  ])laintiff,  a  resident  of  Iowa, 
brought  an  action  in  the  Iowa  courts  against  an  Illinois 
railroad  company  engaged  in  interstate  commerce. 
The  petition  was  in  two  counts,  one  stating  a  cause  of 
action  under  the  laws  of  the  state  and  the  other  attempt- 
ing to  state  a  cause  of  action  under  the  Federal 
Employers'  Liability  Act.  It  was  alleged  in  the  last 
count  that  the  carrier  was  engaged  in  interstate  com- 

12.     Thomas    v.    Chicago    &    N.    W.  Ry.  Co.,  202  Fed.  766. 
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merce  and  that  tlip  deceased  employe  was  employed  by 
it  in  such  comniorce  at  the  time  of  his  death.  There 
was,  however,  no  allegation  that  the  decedent  left  sur- 
viving him  a  widow,  child,  i)arent  or  next  of  km  lor 
whose  benefit  a  ri«-ht  of  action  survives  under  llic 
P^ederal  Employers'  Liability  Act.  The  court  held  tli^l 
since  the  petition  therefore  did  not  state  a  cause  of 
action  under  the  federal  act,  and  since  the  suit  was 
against  a  non-resident  and  for  a  greater  sum  than 
$3,000,  the  cause  was  reniova1)le  to  the  federal  court. 
Judge  Keed,  in  overruling  the  motion  to  remand,  said: 
''It  may  be  that  it  was  intended  to  allege  in  this  count 
of  the  petition  a  cause  of  action  arising  under  the 
Federal  Employers'  Liability  Act.  If  so,  essential 
facts  are  wholiy  wanting  to  show  such  a  cause  of 
action;  the  averment  alone  that  'the  carrier  and  its 
employe  were  engaged  in  interstate  commerce  at  the 
time  of  the  injury  to  and  death  of  the  employe'  being 
insufficient  to  show  such  a  nght.  If  it  appeared  upon 
the  face  of  the  petition  that  sufficient  facts  existed  to 
show  a  right  of  action  under  the  federal  act,  but  were 
inaptly  or  defectively  alleged,  such  defects  could  be 
cured  by  an  amendment,  and  they  might  be  overlooked. 
But,  when  essential  facts  are  wholly  wanting,  effect 
must  be  given  to  the  petition  as  it  is  written."  A 
contrary  conclusion  seems  to  have  been  reached  by  the 
supreme  court  of  Kansas." 

§  659.  Judgment  of  Highest  State  Court  in  Action 
under  Federal  Act  may  be  Reviewed  by  United  States 
Supreme  Court,  When.  In  an  action  brought  under  the 
Federal  Enii)loyers'  Eiability  Act  in  the  state  court 
where  there  is  a  final  judgment  in  the  highest  court  of 
the  state  in  which  a  decision  in  the  cause  could  be  had, 

lo.     Griffith   V.    Midlaml    Valley  interstate     commerce,     the     cause 

R.    Co.,    100    Kan.    50U,    166    Pac.  is  removable  when  there  is  a  di- 

467.  versity    of    citizenship.      Northern 

Unless  it  is  alleged  .in  the  peti-  Trust  Co.  v.  Grand  Trunk  W.  Ry. 

tion  that  the  carrier  was  engaged  Co., 111.  ,  118  N.  E.  9S6. 
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the  Supreme  Court  of  the  United  States  has  appellate 
jurisdiction  on  a  writ  of  error  issued  by  it  to  the  court 
of  last  resort  in  the  state  where  the  validitj^  of  the 
statute  is  drawn  in  question  and  the  decision  is  against 
its  validity;  or  where  the  statute  is  declared  valid  by 
the  state  court  but  is  claimed  by  one  of  the  parties  to 
the  litigation  to  be  contrary  or  repugnant  to  the  Con- 
stitution of  the  United  States;  or  where  the  decision  of 
the  state  court  is  against  any  title,  right,  privilege  or 
immunity  specially  set  up  or  claimed  by  either  party  to 
the  action  under  the  Constitution  of  the  United  States 
or   some   act    of   Congress."     Such   questions   may    be 


14.     Baltimore    &   O.   R.    Co.    v. 
Branson,  242  U.  S.  623,  61  L.  Ed. 
534,  37  Sup.  Ct.  244  (mem.  dec.); 
Minneapolis    &    St.    L.    R.    Co.    v. 
Nash,  242  U.  S.  619,  61  L.  Ed.  531, 
37  Sup.  Ct.  239   (mem.  dec);  At- 
lantic Coast  Line  R.  Co.  v.  Mims, 
242   U.   S.   532,   61  L.   Ed.    476,   37 
Sup.   Ct.   188;    Minneapolis   &    St. 
L.   R.   Co.    V.  Winters,   242  U.    S. 
353,    61    L.    Ed.    358,    37    Sup.    Ct. 
170,    13    N.    C.    C.    A.    1127;    Erie 
R.    Co.   V.    Welsh,    242   U.    S.    303, 
61   L.    Ed.  319,    37    Sup..  Ct.   116; 
Baltimore  &  O.  R.  Co.  v.  Wilson, 
242   U.   S.   295,   61   L.   Ed.    312,  37 
Sup.   Ct.   123;    Great  Northern  R. 
Co.  V.  Capital  Trust  Co.,  242  U.  S. 
144,  61  L.  Ed.  208,  37  Sup.  Ct.  41, 
L.  R.  A.  1917E  1050;  Atlantic  City 
R.  Co.  V.  Parker,  242  U.  S.  56,  61 
L.  Ed.  150,  37  Sup.  Ct.  69;  Chesa- 
peake  &  O.  R.   Co.  V.   Kelly,   241 
U.  S.  485,  60  L.  Ed.  1117,  36  Sup. 
Ct.  630,  13  N.  C.  C.  A.  673,  L.  R. 
A.  1917F  367;    San  Antonio  &  A. 
P.   R.    Co.'V.   Wagner,   241   U.   S. 
476,  60  L.  Ed.  1110,  36  Sup.  Ct. 
626;    Chicago   &  N.  W.  R.   Co.  v. 
Bower,   241   U.   S.   470,   60  L.   Ed. 
1107,  36  Sup.  Ct.  624;  Chesapeake 
&  0.  R.  Co.  V.  Proffitt,  241  TJ.  S. 
462,   60   L.   Ed.   1102,    36   Sup.   Ct. 


620;    Southern    Ry.    Co.   v.   Gray, 
241  U.   S.   333,   60  L.  Ed.  1030,  36 
Sup.  Ct.   558;    Seaboard  Air  Line 
Ry.  Co.  V.  Renn,  241  U.  S.  290,  60 
L.    Ed.    1006,    36    Sup.    Ct.    567; 
Baugham   v.    New   York   P.    &   N. 
R.      Co.,      241      U.      S.      237,      60 
L.    Ed.    977,    36    Sup.    Ct.    592,    13 
N.  C.  C.  A.  138;  Minneapolis  &  St. 
L.  R.   Co.  V.  Bombolis,   241  U.  S. 
211,    60    L.    Ed.    961,    36    Sup.    Ct. 
595,  L.  R.  A.  1917A  86,  Ann.  Cas. 
1916E  505;  Kansas  City  Southern 
R.    Co.    V.    Jones,    241    U.    S.    181, 
60   L.   Ed.   943,    36    Sup.  Ct.   513; 
Chicago,  B.  &  Q.  R.  Co.  v.  Harring- 
ton, 241  U.  S.  177,  60  L.  Ed.  941, 
36  Sup.  Ct.  517,  11  N.  C.  C.  A.  992; 
Seaboard    Air    Line    Ry.    Co.    v. 
Kenney.  240  U.  S.  489,  60  L.  Ed. 
762,  36  Sup.  Ct.  458;  Great  North- 
ern  R.   Co.,  V.   Knapp,   240   U.    S. 
464.    60    L.    Ed.    745,    36    Sup.    Ct. 
399;    Chicago,  R.  I.  &  P.  Ry.   Co. 
V.  Bond,  240  U.  S.  449,  60  L.  Ed. 
735,    36     Sup.    Ct.    403,    11   N.  C. 
C.     A.     342;     Great  Northern     R. 
Co.     V.     Wiles,     240     U.     S.     444, 
60      L.      Ed.      732      36      Sup.      Ct. 
406;     Pecos    &    N.    T.    R.    Co.    v. 
Rosenbloom,  240  U.  S.  439,  60  L. 
Ed.  730,  36  Sup.  Ct.  390;    Illinois 
Cent.  R.  Co.  v.  Skaggs,  240  U.  S. 
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reexamined  by  tlie  Sni)re]ne  Court  of  the  United  States 
on  writ  of  error  and  the  wiit  has  tlie  same  effect  as  if 
the  judgment  complained  of  had  been  rendered  ]jy  a 
court  of  the  United  States.  The  Sui)reme  Court  may 
reverse,  modify  or  affirm  the  judgment  or  decree  of  the 
state  court  and  may,  at  its  discretion,  award  execution 
or  remand  tlie  same  to  tlie  court  from  whicli  it  was 
removed  bv  the  writ/^ 


66,  60  L.  Ed.  528,  3G  Sup.  Ct.  249; 
Kansas  City  Western  R.  Co.  v. 
McAdow,  240  U.  S.  51;  60  L.  Ed. 
520,  36  Sup.  Ct.  252,  11  N. 
C.  C.  A.  857;  Seaboard  Air 
Line  Ry.  v.  Horton,  239  U.  S.  595, 
60  L.  Ed.  458,  3G  Sup.  Ct.  ISO; 
Kanawha  &  M.  R.  Co.  v.  Kerse, 
239  U.  S.  576,  60  L.  Ed.  458,  36  Sup. 
Ct.  174;  Shanks  v.  Delaware,  L.  & 
W.  R.  Co.,  239  U.  S.  556,  60  L.  Ed. 
436,  36  Sup.  Ct.  188;  Southern  R. 
Co.  V.  Lloyd,  239  U.  S.  496,  60  L. 
Ed.  402,  36  Sup.  Ct.  210;  Atlantic 
Coast  Line  R.  Co.  v.  Burnette,  239 
U.  S.  199,  60  L.  Ed.  226,  36  Sup.  Ct. 
75;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Devine,  239  U.  S.  52,  60  L.  Ed. 
140,  36  Sup.  Ct.  27;  Pennsylvania 
Co.  V.  Donat,  239  U.  S.  50,  60  L. 
Ed.  139,  36  Sup.  Ct.  4;  Louisville 
&  N.  R.  Co.  V.  Rhoda,  238  U.  S. 
608,  59  L.  Ed.  1487.  35  Sup.  Ct. 
662  (mem.  dec);  Seaboard  Air 
Line  Ry.  v.  Thornton,  238  U.  S. 
606,  59  L.  Ed.  1485,  35  Sup.  Ct. 
601  (mem.  dec.) ;  Central  Vermont 
R.  Co.  V.  White,  238  U.  S.  507,  59 
L.  Ed.  1433,  35  Sup.  Ct.  865.  9  N. 
C.  C.  A.  265,  Ann.  Cas.  1916B  252; 
Delaware,  L.  &  W.  R.  Co.  v. 
Yorkonis.  238  U.  S.  439,  59  L.  Ed. 
1397.  35  Sup.  Ct.  902;  New  York 
Cent.  &  H.  River  R.  Co.  v.  Carr, 
238  U.  S.  260,  59  L.  Ed.  1298.  35 
Sup.  Ct.  780.  96  N.  C.  C.  A  1;  St. 
Louis  &  S.  F.  R.  Co.  v.  Conarty, 
238  U.  S.   243.   59   L.   Ed.   1290.   35 


Sup.  Ct.  785;  Seaboard  Air  Line 
Ry.  V.  Tilghman,  237  U.  S.  499,  59 
L.  Ed.  1069,  35  Sup.  Ct.  653; 
Minneapolis,  St.  P.  &  S.  S.  M.  R. 
Co.  V.  Popplar,  237  U.  S.  369,  59 
L.  Ed.  1000,  35  Sup.  Ct.  609. 

15.  Section  237  of  the  Judicial 
Code  (Act  of  March  3,  1911,  c.  231, 
36  Stat.  1087,  1156).  This  code 
merely  re-enacted  sec.  709,  R.  S.  U. 
S.,  4  Fed.  Stat.  Ann.  p.  467;  Sea- 
board Air  Line  Ry.  v.  Duvall,  225 
U.  S.  477,  56  L.  Ed.  1171,  32  Sup. 
Ct.  790;  Kansas  City  Southern  R. 
Co.  v.  C.  H.  Albers  Com.  Co..  223  U. 
S.  573,  56  L.  Ed.  556,  32  Sup. 
Ct.  316;  Gaar,  Scott  &  Co.  v. 
Shannon,  223  U.  S.  468,  56  L.  Ed. 
510,  32  Sup.  Ct.  236;  Illinois  Cent. 
R  Co.  v.  Com.,  218  U.  S.  551,  54  L. 
Ed.  1147,  31  Sup.  Ct.  95;  Louis- 
ville &  N.  R.  Co.  V.  Melton,  218  U. 
S.  36,  54  L.  Ed.  921,  30  Sup.  Ct. 
676,  47  L.  R.  A.  (N.  S.) 
84;  Cincinnati.  N.  O.  &  T. 
P.  R.  Co.  V.  Slade,  216  U. 
S.  78,  54  L.  Ed.  390,  30;  Sup. 
Ct.  230;  El  Paso  &  N.  E.  R.  Co.  v. 
Gutierrez,  215  U.  S.  87,  54  L.  Ed. 
106,  30  Sup.  Ct.  21;  Chesapeake 
&  0.  R.  Co.  v.  McDonald,  214  U. 
S.  191,  53  L.  Ed.  963,  29  Sup.  Ct. 
546;  St.  Louis,  L  M.  &  S.  R.  Co. 
V.  Taylor,  210  U.  S.  281.  52  L.  Ed. 
1061,  28  Sup.  Ct.  616;  Chambers 
V.  Baltimore  &  O.  R.  Co.,  207  U. 
S.   142.  52  L.  Ed.   143.  28  Sup.  Ct. 
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§  660.     Remedy    by    Writ    of    Error    Excluded    in 
Certain  Oases  by  Amendatory  Act  of   1916.     Tlie  de- 
cisions   cited    in    the    foregoing-    paragraph    construing 
section  237  of  the  Judicial  Code  providing  for  review  by 
writ    of    error    by    the    federal    Supreme    Court    were 
rendered  prior  to  the  amendment  of  September  6,  1916,'^ 
wliich  eliminates  the  remedy  of  writ  of  error  therefore 
existing  in  certain  cases  and  substitutes  therefor  writ 
of  certiorari  to  be  granted  or  refused  in  the  exercise  of 
a  sound  discretion  by  the  court.     This  amendatory  act 
is  as  follows:    ''That  a  final  judgment  or  decree  in  any 
suit  in  the  highest  court  of  a  state  in  which  a  decision 
in  the  suit  could  be  had,  where  is  drawn  in  question  the 
validity    of    a    treaty    or    statute    of,    or    an    authority 
exercised  under  the  United  States,  and  the  decision  is 
against  their  validity;  or  where  is  drawn  in  question  the 
validity  of  a  statute  of,  or  an  authority  exercised  under 
any  state,  on  the  ground  of  their  being  repugnant  to  the 
Constitution,  treaties,  or  laws  of  the  United  States,  and 
the  decision  is  in  favor  of  their  validity,  may  be  re- 
examined and  reversed  or  affirmed  in  the  Supreme  Court 
upon  a  writ  of  error.     The  writ  shall  have  the  same 
effect  as  if  the  judgment  or  decree  complained  of  had 
been  rendered  or  passed  in  a  court  of  the  United  States. 
The  Supreme  Court  may  reverse,  modify,  or  affirm  the 
judgment  or  decree  of  such  state  court,  and  may,  in  its 
discretion,  award  execution  or  remand  the  same  to  the 
court  from  which  it  was  removed  by  the  writ.     It  shall 
be  competent  for  the  Supreme  Court,  by  certiorari  or 
otherwise,   to   require   that  there  be  certified  to   it  for 
review   and   determination   with   the    same   power   and 
authority  and  with  like  effect  as  if  brought  up  by  writ 
of  error,  any  clause  wherein  a  final  judgment  or  decree 
has  been  rendered  or  passed  by  the  highest  of  a  state  in 
which    a   decision    could    be    had,    where   is    drawn    in 
question  the  validity  of  a  treaty  or  statute  of,   or  an 
authority  exercised  under  the  United   States,   and  the 

34;  Tilt  V.  Kelsey,  207  U.  S.  43,  52  IG.     39    Stat,   at   L.   726. 

L.  Ed.  95.  28  Sup.  Ct.  1. 
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decision  is  in  favor  of  their  validity,  or  wlicre  is  drawn 
in  (jiiestion  tlio  validii\'  of  a  statute  of,  or  an  authority 
exercised  under  any  stale,  on  the  f>:i-ound  of  tlieir  Ijein^i; 
repuft-nant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  against  their  validity; 
or  where  any  title,  right,  privilege,  or  immunity  is 
claimed  under  the  Constitution,  or  any  treaty  or  statute 
of,  or  commission  held  or  autliority  exercised  under  the 
United  States,  and  the  decision  is  either  in  favor  of  or 
against  the  title,  right,  privilege,  or  immunity  especially 
set  up  or  claimed,  by  either  party,  under  such  Constitu- 
tion, treaty,  statute,  commission,  or  authority."  Tn  con- 
stniing  this  amendatory  statute,  Mr.  Justice  Van 
Devanier,  for  the  court,  said:"  "Under  sec.  237  of  tlip 
Judicial  Code,  as  amended  September  6,  1916  (chap.  448, 
1214),  a  final  judgment  or  decree  of  a  state  court  of 
last  resort  in  a  suit  'where  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under  the  United  States,  and  the  decision  is 
against  their  validity;  or  where  is  drawn  in  question  the 
validity  of  a  statute  of,  or  an  authority  exercised  under 
any  state,  on  the  ground  of  their  being  repugnant  to 
the  Constitution,  treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their  validity,'  may  be 
reviewed  in  this  court  upon  writ  of  error;  but,  if  the 
suit  be 'one  'where  is  drawn  in  question  the  validity  of 
a  treaty  or  statute  of,  or  an  autliority  exercised  under 
the  United  States,  and  the  decision  is  in  favor  of  their 
validity;  or  where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  under  any  state,  on 
the  ground  of  their  being  repugnant  to  the  Constitution, 
treaties,  or  laws  of  the  United  States,  and  the  decision  is 
against  their  validity;  or  where  any  title,  right,  priv- 
ilege, or  immunity  is  claimed  under  the  Constitution,  or 
any  treaty  or  statute  of,  or  commission  held  or  authority 
exercised  under  the  United  States,  and  the  decision  is 
either  in  favor  of  or  against  the  title,  right,  privilege, 

17.     rhiladelphia    &   R.   Coal    &       Iron  Co.  v.  Gilbert,  245  U.  S.  162, 

62  L.  Ed. ,  38  Sup.  Ct.  58. 
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or  immiinity  especially  set  np  or  claimed,  by  either 
party,  under  such  Constitution,  treaty,  statute,  com- 
mission, or  authority,'  the  judgment  or  decree  can  be 
reviewed  in  this  court  only  upon  a  writ  of  certiorari. 
The  difference  between  the  two  modes  of  securinp:  a 
review,  as  contemplated  by  the  statute,  lies  in  the  fact 
that  a  writ  of  error  is  granted  as  of  right,  while  a  writ 
of  certiorari  is  granted  or  refused,  in  the  exercise  of  a 
sound  discretion.  By  a  timely  motion  the  defendant 
sought  to  have  the  service  of  the  summons  set  aside 
upon  the  ground  '  that  said  service  is  void,  in  that  the 
defendant's  consent  to  be  sued  in  the  state  of  New  York 
by  service  upon  its  aforesaid  designated  agent  can  only 
be  implied  with  respect  to  causes  of  action  arising  in 
connection  with  business  the  defendant  transacts  in  the 
state  of  New  York;  the  plaintiff's  cause  of  action  here- 
in did  not  arise  in  connection  with  the  business  de- 
fendant transacts  in  the  state  of  New  York,  but  is  brought 
to  recover  damages  for  personal  inuries  alleged  to  have 
been  sustained  in  the  state  of  Pennsylvania.  An  attempt 
to  compel  the  defendant  to  respond  to  this  suit  in  the 
supreme  court  of  the  state  of  New  York,  sitting  in 
Westchester  county,  is  an  invasion  of  the  defendant's 
rights  under  the  Constitution  of  the  United  States,  par- 
ticularly sec.  1  of  the  14th  Amendment  of  the  said 
Constitution.'  All  that  was  drawn  in  question  by  the 
motion  was  the  validity  of  the  service  and  the  power  of 
the  court,  consistently  with  the  1st  section  of  the  14th 
Amendment, — probably  meaning  the  due  process  of  law 
clause — to  proceed  upon  that  service  to  a  hearing  and 
determination  of  the  case.  It  did  not  question  the 
validity  of  any  treaty  or  statute  of,  or  authority 
exercised  under,  the  United  States.  Neither  did  it 
challenge  the  validity  of  a  statute  of,  or  an  authority 
exerci.sed  under,  any  state,  on  the  ground  of  its  being 
repugnant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States.  Challenging  the  power  of  the  court  to 
proceed  to  a  decision  of  the  merits  did  not  draw  in 
question  an  authority  exercised  under  the  state,  for,  as 
this  court  has  said,  the  power  to  hear  and  determine 
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cases  is  not  the  kind  of  authority  to  which  the  statute 
ref('7-s.  Betchell  v.  Doiiiaret,  10  Wal.  537,  540,  19  L.  ed. 
1007,  1008;  French  v.  Taylor,  199  U.  S.  274,  277,  50  L. 
Ed.  189,  191,  26  Sup.  Rep.  76.  It  follows  that  the 
judgment  cannot  be  reviewed  upon  writ  of  error.  If  a 
review  was  desired  it  should  have  been  sought  under 
that  clause  of  the  certiorari  provision  which  reads,  'or 
where  any  title,  right,  privilege,  or  immunity  is  claimed 
under  the  Constitution,'  " 

§  661.  Record  must  Show  Right  under  Federal  Laws 
was  Specially  Set  up  and  Denied  by  State  Court.  In 
order  to  sustain  a  writ  of  error  from  the  Suiircmc  Court 
of  the  United  States  to  the  highest  court  of  a  state  in 
any  action  under  the  Federal  Employers'  Liability  Act,  it 
must  appear,  in  order  to  give  the  United  States  Supreme 
Court  jurisdiction,  that  a  right  under  the  Constitution 
or  laws  of  the  United  States  was  specially  set  up  by  the 
plaintiff  in  error  in  the  state  trial  court  and  denied  by 
the  highest  court  of  the  state.^^  ''Where  a  party — 
drawing  in  question  in  this  court  a  state  enactment  as 
invalid  under  the  Constitution  of  the  United  States,  or 
asserting  that  the  final  judgment  of  the  highest  court 
of  a  state  denied  to  him  a  right  or  immunity  under  the 
Constitution  of  the  United  States — did  not  raise  such 
question  or  especially  set  up  or  claim  such  right  or 
immunity  in  the  trial  court,  this  court  cannot  review 
such  final  judgment  and  hold  that  the  state  enactment 
was  unconstitutional,  or  that  the  right  or  immunity  so 
claimed  had  been  denied  by  the  highest  court  of  the  state, 
if  that  court  did  nothing  more  than  decline  to  pass  up- 
on the  Federal  cjuestion  because  not  raised  in  the  trial 
court,  as  required  by  the  state  practice."^"  It  must  also 
appear  from  the  record  that  there  was  necessarily  present- 
is.  Erie  R.  Co.  v.  Purdy,  185  874;  Spies  v.  State.  12.3  U.  S. 
U.  S.  148,  46  L.  Ed.  847,  22  Sup.  131,  SI  L.  Ed.  80.  8  Sup.  Ct.  21. 
Ct.  605;    Morrison  v.  Watson.  154       22. 

U.  S.  Ill,  38  L.  Ed.  927.  14  Sup.  Ct.  19.        Missouri    Pac.    R.    Co.    v. 

995;    Miller    v.    State,    153    U.    S.       Taber.   244    U.    S.    200,    61    L.   Ed. 
535,   38    L.    Ed.    812,    14    Sup.    Ct.       10S2,  37  Sup.  Ct.  522. 
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ed  in  the  state  court,  a  definite  issne  as  to  tJie  correct  con- 
struction of  the  Federal  Employers'  Liability  Act  so 
directly  involved  that  the  state  court  could  not  have 
given  the  judgment  it  did  without  deciding  the  question 
against  the  contention  of  the  plaintiff  in  error.'° 

§  662.    Contention  That  There  is  or  is  not  Sufficient 
Evidence  to  Show  Liability.  Will  Support  Writ  of  Error. 

If  at  the  close  of  the  evidence  in  an  action  under  the 
Federal  Employers'  Liability  Act,  defendant  demurs 
or  moves  for  directed  verdict  (the  particular  form  of 
such  motion  being  governed  by  the  local  practice)  the 
action  of  the  court  thereon,  if  duly  excepted  to,  raises 
a  federal  question  which  will  support  a  writ  of  error 
from  the  national  Supreme  Court  to  the  highest  state 
court  to  wliicli  the  case  may  be  appealed."  If  the  de- 
murrer is  sustained  the  plaintiff  may  appeal  and  raise 
the  federal  question  whether  he  has  produced  evidence 
tending  to  show  existence  of  the  federal  right.  If  the 
demurrer  is  overruled,  the  defendant  may  appeal  and 

20.  Seaboard  Air  Line  Ry.  v.  v.  Devine,  239  U.  S.  52,  60  L. 
Duvall,  225  U.  S.  477,  56  L  .Ed.  Ed.  140,  36  Sup.  Ct.  27;  Pennsyl- 
1171,  32  Sup.  Ct.  790;  St.  Louis,  vania  Co.  v.  Donat,  239  U.  S.  50, 
I.  M.'  &  S.  R.  Co.  V.  Taylor,  210  U.  60  L.  Ed.  139,  36  Sup.  Ct.  4; 
S.  281,  52  L.  Ed.  1061,  28  Sup.  Central  Vermont  R.  Co.  v.  White, 
Ct.  616;  Moliter  v.  Wabash  R.  Co.,  238  U.  S.  507,  59  L.  Ed.  1433,  35 
180  Mo.  App.  84,  168  S.  W.  250.  Sup.    Ct.    865,   9   N.   C.   C.   A.   265, 

21.  Southern  R.  Co.  v.  Gray,  Ann.  Cas.  1916B  252;  Minneapolis, 
241  U.  S.  333,  60  L.  Ed.  1030,  36  St.  P.  &  S.  S.  M.  R.  Co.  v.  Popplar, 
Sup.  Ct.  588;  Great  Northern  R.  237  U.  S.  369,  59  L.  Ed.  1000,  35 
Co.  V.  Knapp,  240  U.  S.  464,  60  L.  Sup.  Ct.  609;  Seaboard  Air  Line 
Ed.  745,  36  Sup.  Ct.  399;  Pecos  &  Ry.  v.  Padgett,  236  U.  S.  668,  59 
N.  T.  R.  Co.  V.  Rosenbloom,  240  L.  Ed.  777,  35  Sup.  Ct.  481;  North 
U.  S.  439,  60  L.  Ed.  730,  36  Sup.  Ct.  Carolina  R.  Co.  v.  Zachary,  232 
390  Kanawha  &  M.  R.  Co.  v.  Kerse,  U.  S.  248,  58  L.  Ed.  591,  34  Sup. 
239  U.  S.  576,  60  L.  Ed.  448,  36  Ct.  305,  9  N.  C.  C.  A.  109,  Ann.  Cas. 
Sup.  Ct.  174;  Chicago,  R.  I.  &  P.  1914C  159;  Southern  Pac.  Co.  v. 
R.  Co.  V.  Wright,  239  U.  S.  548,  Schulyer,  227  U.  S.  601,  57  L.  Ed. 
60  L.  Ed.  431,  36  Sup.  Ct.  185;  662,  33  Sup.  Ct.  277,  43  L.  R.  A. 
Seaboard  Air  Line  Ry.  v.  Koen-  (N.  S.)  901;  Cresswill,  v.  Grand 
necke,  239  U.  S.  352,  60  L.  Ed.  Lodge  K.  &  P.  of  Georgia.  225  U. 
324,  36  Sup.  Ct.  126,  11  N.  C.  C.  S  .246,  56  L.  pd.  1074,  32  Sup.  Ct. 
A.  165;  Chicago,  R.  I.  &  P.  R.  Co.  822. 
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raiso  tlio  federal  (luestion  whotlier  lliere  is  any  evidence 
tendin<c  to  show  that  the  defendant  is  liable  within  the 
terms  of  the  statute.  The  question  as  to  whether  there 
is  any  evidence  tending-  to  prove  every  element  necessary 
to  recover  under  the  act,  is  a  federal  question  if  proper- 
ly raised.  Thus,  in  one  case,  the  plaintiff  failed  to  prove 
tiiat  a  violation  of  the  national  Hours  of  Service  Act, 
on  which  recovery  was  based,  was  the  proximate  cause 
of  employe's  death  and  because  of  such  failure  of  proof, 
the  cause  was  reversed  in  the  national  Supreme  Court 
after  an  affirmance  in  the  hift-hest  state  court.-'  In  the 
McWhirter  case,  cited,  the  defendant  raised  the  federal 
question  by  requesting  the  court  to  instruct  the  jury  to 
find  in  its  favor.  The  court  refused  to  do  so  and  the  de- 
fendant excepted.  Tn  deciding  that  such  a  question 
would  support  a  writ  of  error  from  the  highest  state  court 
to  which  the  case  was  ai^peahible,  to  the  United  States 
Supreme  Court,  Mr.  Justice  White  said:  ''While  it  is 
true,  as  we  have  said,  that,  coming  from  a  state  court, 
the  power  to  review  is  controlled  by  Rev.  Stat.,  Sec. 
709,  yet  where,  in  a  controversy  of  a  purely  federal 
character,  the  claim  is  made  and  denied  that  there  was 
no  evidence  tending  to  show  liability  under  the  federal 
law,  such  ruling,  when  duly  excepted  to,  is  reviewable, 
because  inherently  involving  the  operation  and  effect 
of  the  federal  law."-^ 

§  663.  Power  to  Review  does  not  Extend  to  Questions 
Merely  Incidental  and  Non-Federal  in  Character.  Under 
the  act  of  Congress  heretofore  cited,  giving  the  Su]n-eme 
Court  of  the  United  States  the  power  to  review  judg- 
ments of  the  highest  court  of  a  state  to  which  a  case  is 
appealable,  in  an  action  under  the  Federal  Employers' 
Tiiability  Act,  the  ]wwer  of  the  United  States  Supreme 

22.     St.  Louis,  I.  M.  &  S.  P.  Co.  K.    P.   of  Georgia.   225   U.    S.   246. 

V.  McWhirter,  229  U.  S.,  2f.5  57  I..  56   L.   Ed.   1074,   32   Sup.   Ct.  822; 

Ed.  1179,  33  Sup.  Ct.  858.  Kansas    City    Southern    R.   Co.   v. 

23     The  court  in  reaching  this  C.  H.  Albers  Commission  Co.,  223 

conclusion     cited     the     following  C.  S.  573,  50  L.  Ed,   556.  32  Sup. 

cases:      Creswlll    v.    Grand    Lodge  Ct.   316. 
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Court  does  not  extend  to  questions  merely  incidental 
and  not  federal  in  their  character,  that  is,  which  do  not 
in  their  essence  involve  the  existence  of  the  right  in  the 
plaintiff  to  recover  under  the  federal  statute  to  which 
his  recourse  by  the  pleadings  was  confined  or  the  right 
of  the  defendant  to  be  shielded  from  responsibility  un- 
der that  statute  because,  when  properly  applied,  no  lia- 
bility on  his  part  would  result.^*  But  the  existence  of 
jurisdiction  to  review  under  the  principles  just  stated 
depends  not  merely  upon  form  but  upon  substance,  and, 
generally,  the  power  to  review  cannot  arise  from  the  mere 
assertion  of  a  formal  right  when  such  asserted  right  or 
claim  is  so  wanting  in  foundation  and  unsubstantial  as 
to  be  devoid  of  all  merit  and  frivolous.""' 

§  664.  Ruling  of  State  Court  that  Federal  Question 
was  Sufficiently  Raised  Binding  upon  United  States 
Supreme  Court.  To  support  a  writ  of  error  to  the 
United   States  Supreme  Court,   the  federal   statute   re- 

24.     Louisville    &   N.    R.   Co.   v.  236  U.  S.  G68,  59  L.  Ed.  777,  35  Sup. 

Stewart,  241  U.  S.  261,  60  L.  Ed.  Ct.  481;    Yazoo  &  M.  V.  R.  Co.  v. 

989,  36  Sup.  Ct.  586;  Kansas  City  Wright,  235   U.   S.  376,  59  L.  Ed. 

Southern  R.  Co.  v.  Jones,  241   U.  277,  35   Sup.   Ct.   130;    Wabash  R. 

S.  181,  60  L.  Ed.  943,  36  Sup.  Ct.  Co.  v.  Hayes,  234  U.  S.  86,  58  L. 

513;    Kansas  City  Western  R.  Co.  Ed.    1226,    34    Sup.    Ct.    729,    6    N. 

V.  McAdow,  240  U.  S.  51,  60  L.  Ed.  C.   C.   A.  224;    St.  Louis,   I.   M.   & 

520,  36  Sup.  Ct.  252,  11  N.  C.  C.  A.  S.  R.  Co.,  v  McWhirter,  229  U.  S. 

857;  Chicago  &  A.  R.  Co.  V.  Wagner  265,   57   L.   Ed.   1179,    33    Sup.   Ct. 

239   U.   S.   452,   60   L.  Ed.   379,   30  858:    Missouri,  K.   &  T.  R.  Co.  v. 

Sup.  Ct.  135,  11  N.  C.  C.  A.  1087;  Wulf,    226    U.    S.    570,    57    L.    Ed. 

Seaboard   Air  Line   Ry.   v.   Koen-  355,    33    Sup.    Ct.    135,   Ann.    Cas. 

necke,   239    U.   S.    352,    60   L.    Ed.  1914B134;  Seaboard  Air  Line  Ry. 

234,  36   Sup.   Ct.  126,   11  C.  C.  A.  Co.    v.    Duvall,   225   U.    S.   477,   56 

165;    Central   Vermont   R.   Co.   v.  L.    Ed.    1171,    32    Sup.    Ct.    790; 

White,    238   U.   S.    507,   59   L.    Ed.  Chicago    Junct.    R.    Co.    v.    King, 

1433,  35  Sup.  Ct.  865,  9  N.  C.  C.  A.  222    U.   S.    222,   56   L.   Ed.    173,   32 

265,  Ann  Ca-s.  1916B  252;  Norfolk  Sup.   Ct.    79;    St.    Louis,    I.   M.    & 

Southern  R.  Co.  v.  Ferebee,  238  U.  S.    R.    Co.,    v    Taylor,    210    U.    S. 

S.  269,  59  L.  Ed.  1303,  35  Sup.  Ct.  281,   52   L.   Ed.    1061,   28   Sup.   Ct. 

781;  Minneapolis,  St.  P.  &  S.  S.  M.  616. 

R.  Co.   V.  Popplar,  237  U.   S.  369,  25.      Seaboard   Air  Line  Ry.   v. 

59   L.   Ed.   1000,  35   Sup.  Ct.   609;  Padgett,  236  U.  S.  668.  59  L.  Ed. 

Seaboard  Air  Line  Ry.  v.  Padgett,  777,  35  Sup.  Ct.  481. 
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be  '^especially  set  np  or  claimed"  by  the  party  appeal- 
ing. If  the  highest  supreme  court  of  a  state  holds  that 
a  federal  question  was  sufficiently  raised  and  decided  it, 
the  objection  that  the  claim  or  right  was  not  presented 
quires  that  the  right,  title,  privilege  or  immunity  shall 
with  clearness  enough  to  save  it,  is  not  open  in  the 
United  States  Supreme  Court.'"  In  the  Hesterly  case, 
cited,  which  was  an  action  under  the  Federal  Employers' 
Liability  Act,  the  administrator  of  a  deceased  employe 
was  seeking  to  recover  damages  for  the  pain  and  suffer- 
ing of  the  deceased,  the  death  having  occurred  prior 
to  the  1910  amendment.  'J'he  defendant  requested  the 
trial  court  for  a  ruling  that  the  plaintiff  could  not  re- 
cover such  damages,  which  request  was  denied  and  do- 
fendant  excepted.  On  appeal  to  the  state  supreme  court, 
that  court  treated  the  request  as  intended  to  raise  the 
question  whether  the  federal  act  displaced  the  state  law 
and  whether  such  damages  could  be  recovered  under  it. 
The  ruling  of  the  lower  court  was  sustained.  "When  the 
case  reached  the  national  Supreme  Court  on  writ  of 
error,  the  defendant  in  error  made  the  objection  that 
the  claim  or  right  under  the  laws  of  the  United  States 
was  not  raised  with  sufficient  clearness  to  save  the  point; 
but  the  United  States  Supreme  Court  held  that  since  the 
state  supreme  court  had  decided  the  question  sufficiently 
raised  and  passed  upon  it,  such  objection  was  not  open 
in  the  national  Supreme  Court. 

§  665.  Federal  Questions  to  Support  Writ  of  Error 
to  United  States  Supreme  Court,  need  not  be  Raised 
by  the  Pleadings.  The  federal  claim  or  right  which  will 
support  a  writ  of  error  from' the  United  States  Supreme 
Court  to  the  highest  court  of  a  state,  need  not  always  be 
raised  by  the  plaintiff  in  error  by  the  pleadings.    Where 

26.     Southern  R.  Co.   v.   Lloyd.  Jackman.  204  U.  S,  522.  51  L.  Ed. 

239  U.   S.  496.   60   L.  Ed.  402,  36  596,    27    Sup.    Ct     391;    San    .lose 

Sup.  Ct.  210;    St.  Louis,  I.   M.   &  Land    &    water   Co.   v.    San    Jose 

S.  Ry.  Co.  V.  Hesterly,  228  U.   S.  Ranch   Co.,   189   U.   S.    177.   47    L. 

702,   57  L.   Ed.   1031.   33   Sup.   Ct.  Ed  765,  23  Sup.  Ct.  487. 
703;     Eau   Claire    Nat.    Rank     v. 
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au  interstate  railroad  was  sued  in  the  state  court  under  a 
state  statute  for  the  death  of  an  employe  by  beneficiaries 
in  their  individual  capacities,  and  the  defendant,  not  by 
answer,  but  by  appropriate  special  exceptions,  asked 
that  the  plaintiff  be  required  to  state  facts  showing 
whether  they  were  relying  on  the  state  or  federal  act, 
which  request  was  refused,  and  again  at  the  conclusion 
of  the  testimony,  defendant  requested  the  court  to 
direct  the  verdict  in  its  favor  on  the  ground  that  the 
undisputed  evidence  disclosed  that  the  case  was  one 
which  the  federal  statute  controlled  and  that,  if  liable, 
it  was  liable  to  the  personal  representatives  and  not  to 
the  plaintiffs,  which  request  was  denied,  and  the  jury 
returned  a  verdict  for  the  plaintiffs  in  which  the 
damages  were  apportioned  among  the  parents  and 
widow  conformable  to  state  law,  the  national  Supreme 
Court  held  that  the  federal  question  was  interposed  in 
due  time,  and  that  the  state  courts  erred  in  overruling 
it,  thus  supporting  a  writ  of  error  from  the  national 
Supreme  Court  to  the  state  supreme  court."  It  will 
be  noticed  that  the  federal  right  was  not  set  up  in  the 
answer  nor  did  the  petition  present  any  issue  for  the 
construction  of  the  act,  but  the  court  held  that  in  view 
of  the  fact  that  the  plaintiff's  evidence  showed  con- 
clusively that  the  deceased  was  engaged  in  interstate 
commerce,  it  was  sufficiently  raised  by  a  demurrer, 
especially  since  the  court  overruled  the  motion  to  make 
the  petition  state  the  facts  as  to  employement  in  either 
kind  of  commerce. 

§  666.  Foregoing  Rule  Subsequently  Qualified, 
Limited  and  Explained.  But  ordinarily  a  federal  right 
or  claim  must  be  asserted  at  the  proper  time  and  in  the 
proper  manner  by  pleading,  motion  or  other  appropriate 
action  under  the  rules  of  practice  in  the  state  courts. ^^ 

27.      St.    Louis,    S.    F.    &   T.    R.  454,    59    L.    Ed.    671,    35    Sup.   Ct. 

Co.    V.    Seale,    229    U.    S.    156,    57  306;    Moliter    v.    Wabash    R.    Co., 

L.  Ed.  1129,  33  Sup.  Ct.  651,  Ann.  180   Mo.   App.  84,   168   S.   W.   250. 

Cas.    1914C    156;    Toledo,    St.    L.  28.     Mutual  Life  Ins.  Co.  v.  Mc- 

&  W.   R,  Co.  V.  Slavin,  236   U.  S.  Grew,    188   U.    S.   291,  47      L.   Ed. 


<§    C)C)7]  JriUSDKTKlN      (»|-     COITHTS.  1105 

The  Supreme  Court,  in  a  later  case,^'-' reviewed  its  rulings 
in  tlie  cases  cited  in  tlie  foreo-oinir  para^rapli  and  held 
that  wliile  tlie  Federal  Act  was  not  esi)ecially  referred 
to  in   the  pleadings  in   those  cases,   yet  the   pleadings 
therein  were  in  such  form  that  the  trial  court  admitted 
testimony  making  it  necessary  to  apply  the  Federal  Act 
in   deciding   the  cases.     In   the   Mims   case,   cited,   the 
plaintiff  based  his  cause  of  action  upon  the  laws  of  the 
state,  and  the  defendant  attem])ted  to  defeat  a  recovery 
by  showing  in  its  evidence  that  the  plaintiff  was  en- 
gaged in  interstate  commerce  without   so   alle.ging  the 
facts  to  be  in  its  answer  filed  in  the  cause.     The  trial 
coui-t  sustained  an  objection  to  the  introduction  of  such 
proof  because  the  facts  showing  interstate  employments 
were  not  pleaded   in  the  answer.     By   excluding   such 
evidence  under  the  circumstances,  the  defendant  was  not 
denied  a  federal  right.     "While  it  is  true,"  said  Mr. 
Justice  Clark  for  the  Court,  ''that  a  substantive  Federal 
right   or  defense   duly  asserted   cannot   be   lessened   or 
destroyed  by  a  state  rule  of  practice,  yet  the  claim  of  the 
plaintiff  in   error   to   a   Federal   right    not   having   been 
asserted  at  a  time  and  in  a  manner  calling  for  the  consid- 
eration of  it  by  the  state  sui)reme  court  under  its  estab- 
lished system  of  practice  and  pleading,  the  refusal  of  the 
trial  court  and  of  the  supreme  court  to  admit  the  testi- 
mony tendered  in  support  of  such  claim  is  not  a  denial 
of  a  Federal  right  which  this  court   can   review    (Baldwin 
V.  Kansas,  129  U.  S.  52,  32  L.  Ed.  640,  9  Sup.  Ct.  Rep. 
193;  F.  G.  Oxley  Stage  Co.  v.  Butler  County,  166  U.  S. 
648,  41  L.  Ed.  1149,  17  Sup.  Ct.  Rep.  709);  and  there- 
fore,   for    want    of   jurisdiction,    the    writ    of    error    is 
dismissed." 

§  667.    Pleading  Federal  Act  and  Submitting  Case 
to  Jury  under  State  Law,  no  Denial  of  Federal  Right. 

480,   23  Sup.   Ct.   375,   63   L.   R.   A.        S.  148,  46  L.   Ed.  847,  22  Sup.  Ct. 
o3;    Layton  v.  Missouri  187  U.  S.       605. 

356,    47   L.    Ed.    214.    23    Sup.    Ct.  29.     Atlantic  Coast  Line  R.  Co. 

i:'.7;   EriP  R.  Co.  v.  Purdy.  185  U.        v.  Mims.  242  U.  S.  532,  61  T..  Ed. 

476,    37    Sup.   Ct.    188 
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In  an  action  under  the  federal  act  where  a  petition 
stated  a  good  cause  of  action  nnder  that  law  and 
eliminating  the  allegations  as  to  interstate  employment, 
stated  a  good  cause  of  action  under  the  law  of  the  state, 
and  the  defendant  upon  the  conclusion  of  all  the 
evidence  requested  the  court  to  instruct  the  jury  that 
the  case  could  not  be  maintained  under  the  federal  act 
and  the  lower  court  sustained  its  contention  and  sub- 
mitted the  cause  under  the  state  law,  no  right  under 
the  federal  law  by  the  action  of  the  state  court  was 
denied  the  defendant  and  hence  a  writ  of  error  to  the 
United  States  Supreme  Court  could  not  be  maintained.^" 

§  668.  When  Petition  not  Stating  a  Good  Cause  of 
Action  under  Federal  Act  Raises  a  Federal  Question. 

In  an  action  by  the  administrator  of  a  deceased  railroad 
employe  against  a  railroad  company  it  was  nei- 
ther pleaded  nor  proven  that  the  deceased  left  a 
widow,  child,  parent  or  dependent  next  of  kin 
surviving  him  which  is  jurisdictional  to  a  recovery 
under  the  federal  act.  Defendant  in  its  answer 
set  up  that  it  was  engaged  in  interstate  commerce  and  that 
the  deceased  servant  was  employed  by*it  in  such  com- 
merce at  the  time  of  his  death.  The  trial  court  over- 
ruled the  contention  of  the  defendant  that  the  federal 
law  applied  and  submitted  the  cause  under  the  state  law. 
The  Supreme  Court  of  the  United  States  held  that  such 
a  question  was  sufficient  to  sujjport  a  writ  of  error  for 
the  reason  that  under  the  state  law  this  limitation  upon 
the  recovery  by  an  administrator  was  not  recognized.^^ 

§  669.  Claim  that  Verdict  is  Excessive  not  Re- 
viewable by  Writ  of  Error.  A  contention  that  a  verdict 
in  an  action  under  the  federal  act  is  excessive  does  not 
present  a  question'  for  reexamination  upon  a  writ  of 
error  in  the  Supreme  Court  of  the  United  States.    Such 

30.     Wabash   R.   Co.    v.   Hayes,  31.    North    Carolina   R.    Co.    v. 

234  U.  S.  86,  58  L.  Ed.  1226,  34  Zachary,  232  U.  S.  248,  58  L.  Ed. 
Sup.    Ct.    729,   6    N.   C.   C.   A.    224.        591,   34    Sup.    Ct.   305,   9    N.    C.   C. 

A.    109,   Ann.   Cas.    1914C   159. 
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questions   are   matters   to   be   dealt    witli    by   the   state 
courts.^" 

§  670.  Pleading  and  Practice  in  State  Courts  Under 
Employers'  Liability  Statute  not  Federal  Questions. 
Matters  of  pleading  and  prai^licc  in  actions  under  the 
Federal  Employers'  Liability  Act  prosecuted  in  state 
courts  are  not  federal  questions  which  will  supi)ort  a 
writ  of  error  from  the  national  Supreme  Court  to  the 
highest  court  of  the  state  in  which  a  decision  in  a  cause 
can  be  had.^''  For  example,  where  the  petition  in  an 
action  under  the  federal  act  failed  to  allege  that  the 
decedent  was  engaged  in  interstate  commerce  but  the 
omission  was  supplied  by  such  an  allegation  in  the  re- 
plication, the  question  whether  the  defect  in  the  original 
declaration  had  been  cured  by  the  subsequent  pleading, 
was  a  decision  on  a  matter  of  state  practice  and  plead- 
ing which  was  blinding  on  the  national  Supreme  Court.^* 
Similarly  the  decision  of  a  state  court  permitting  an 
amendment  to  a  petition  changing  liability  from  the 
state  to  the  federal  act,  it  was  held,  raised  no  question 
under  the  laws  of  the  United  States  and  no  federal 
right  was  therefore  infringed.^^ 

§  671.     State   Law  Requiring  Facts   Showing  Ap 
plicability  of  Federal  Act  to  be  Pleaded  No  Denial  of 
Federal   Right.     When   a  common   canier   by   railroad 
seeks  to  defeat  a  personal  injury  action  of  an  employe 


32.  Southern  Ry.-Carolina  Di- 
vision V.  Bennett,  233  U.  S.  80, 
58  L.  Ed.  860.  34  Sup.  Ct.  566,  10 
N.   C.   C.  A.   853. 

33.  Central  Vermont  R.  Co.  v. 
White,  238  U.  S.  507,  59  L.  Ed. 
1433,  35  Sup.  Ct.  865,  9  N.  C.  C. 
A.  265,  Ann.  Cas.  1916B  252; 
Wabash  R.  Co.  v.  Hayes.  234  U. 
S.  86,  58  L.  Ed.  1226.  34  Sup.  Ct. 
729,  6  N.  C.  C.  A.  224;  Missouri, 
K.  &  T.  R.  Co.  V.  Wulf.  226  U. 
S.  570,  57  L.  Ed.  355.  33  Sup. 
Ct.     135,    Ann.     Cas.    1914B     134; 


Brinkmeier  v.  Missouri  Pac.  R. 
Co  ,  224  U.  S.  268,  56  L.  Ed.  758, 
32  Sup.  Ct.  412;  Chicago  Junct. 
R.  Co.  V.  King,  222  U.  S.  222, 
56  L.  Ed.  173,  32  Sup.  Ct.  79. 

34.  Central  Vermont  R.  Co.  v. 
White,  238  U.  S.  507,  59  L.  Ed. 
1433,  35  Sup.  Ct.  865.  9  N.  C.  C. 
A  265.    Ann.    Cas.    1916B    252. 

35.  Kansas  City  Western  R. 
Co.  V.  McAdow.  240  U.  S.  51.  60 
L.  Ed.  520.  36  Sup.  Ct.  252,  11 
N.  C.  C.   A.   857. 
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based  upon  a  state  law,  Ity  showing-  facts  wliich  render 
the  federal   act  exclusivelj^  applicable  thereto,   a   state 
rule   of  practice    and   pleading  which   forbids   the   de- 
fendant from  introducing  such  proof  unless  pleaded  in  the 
answer  does  not  deprive  the  defendant  of  a  federal  right; 
for  if  the  court  should  permit  the  introduction  of  such 
testimony   without   the   defendant   having   pleaded   the 
same  in  its  answer,  unnecessary  delay  and  unfair  sur- 
prise of  the  plaintiff  would  follow  and  often  a  just  claim 
would  be  defeated  by  the  statute  of  limitation.'''    In  the 
Minis  case,  plaintiff  based  his  action  upon  the  state  law 
and  the  defendant  attempted  to  defeat  a  recovery  by 
showing  that   the   plaintiff  was  engaged   in   interstate 
commerce  without  so  pleading  the  facts  in  its  answer. 
Under  the  circumstances,  the  testimony  was  excluded  by 
the  trial  court  and  the  United  States  Supreme  Court 
held  that  the  defendant  was  not  thereby  deprived  of  any 
federal  right.    Said  the  Court:    ''The  practice  differs  in 
the  courts  of  the  various  states  as  to  what  testimony 
may  be  introduced  under  'a  specific  denial,'  such  as  was 
filed   in   this   case,   and    the    supreme    court    of   South 
Carolina,  while  recognizing  fully  the  ruling  character  of 
the  Federal  Employers'  Liability  Act  when  the  facts 
making  it  applicable  are  properly  pleaded,  yet,  upon 
full  and  obviously  candid  and  competent  consideration, 
decided,  as  we  have  seen,  that,  under  the  settled  rules  of 
pleading  in  that  state,  the  evidence  tendered  was  not  ad- 
missible.    The  essential  justice  of  this  decision,  which 
is  the  fundamental   thing,   commends   it   to   our  favor. 
The  evidence  admitted  in  the  case  shows  that  the  train 
which  the  deceased  was  about  to  inspect  when  he  was 
killed  was  a  local  freight  train,  with  a  run  habitually, 
and   on   the   morning   of   the   accident   complained    of, 
wholly  within  the  state  of  South  Carolia.    If  the  relation 
of  the  deceased  to  the  traffic  which  this  intrastate  train 
carried  was  such  as  to  give  an  interstate  character  to  his 
service,  that  fact  must  have  been  known  to  the  defendant 

36.     Atlantic  Coast  Line  R.  Co.       v.  Mims,  242  U.  S.  532,  61  L.  Ed. 

476,   37   Sup.  Ct.   188 
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from  tliG  day   llie  accident  occuiTed,  and  it  could  not 
possibly  have    been    known  to  tlie  plaintiff,  and  tliercfore 
surprise  and  delay  certainly,  and  possi])ly  defeat  of  plain- 
tiff's claim  under  statutes  of  limitation,  must  have  been 
tlie  inevitable  result  of  permitting  the  introduction  of 
the  proffered  testimony  late  in  the  second  trial,  without 
the  Federal  rig-ht  claimed  from  it  havin.c:  been  'specially 
set  up  and  claimed'  in  the  answer  of  the  defendant." 
§  672.     Refusal  of  Trial  Court  to  Take  Case  from 
Jury  will  not  be  Disturbed  by  National  Supreme  Court 
unless  Palpably  Erroneous.     When  an  action  under  the 
Federal  Act,  taken  to  the  national  Supreme  Court  by 
writ  of  error  from  a  state  appellate  court,  presents  no 
question   as  to   the  interpretation   of   any   of   the   pro- 
visions of  the  statute,  or  as  to  the  definitions  of  legal 
principles   in    its   application,    but    simply    involves    an 
examination  of  all  the  facts  and  admissible  inferences  to 
be   drawn   therefrom   for   the   purpose    of   determining 
whether  there  was  sufficient  evidence  for  the  cause  to  be 
submitted  to  the  jury,  the  refusal  of  the  state  court  to 
take  the  case  from  the  jury  by  directing  a  verdict  for 
court  on   writ   of  error  unless  the   action  of  the  state 
the   defendant,   will   not   be   disturbed   by   the   national 
court  is  clearly  and  palpably  erroneous.'' 

37.     LouisvUle   &   N.   R.    Co.   v.       Koennecke,   239   U.   S.    352,   6(i   L. 


Stewart,  241  U.  S.  261,  60  L.  Ed. 
989,  36  Sup.  Ct.  586;  Great  North- 
ern R.  Co.  V.  Knapp,  240  U.  S. 
464,  60  L.  Ed.  745,  36  Sup.  Ct. 
399;    Seaboard    Air    Line    Ry.    v. 


Ed.  324,  36  Sup.  Ct.  126,  11  N. 
C.  C.  A.  265;  Seaboard  Air  Line 
Ry.  V.  Padgett,  236  U.  S.  668, 
59    L.    Ed.    777,    35    Sup.    Ct.    481. 


CHAPTER  XXXV. 

PaRPIES,   Pl.AIN'llFFS   AND   DEFENDANTS,  IN    AcTIONS  UnDER 

Liability  Act. 

Sec.  673.  Personal  Representativne  Only  can  Bring  Suit  in  Case  of 
Death. 

Sec.  674.  Widow  Cannot  Maintain  Suit  in  Individual  Capacity  Al- 
though she  May  be  Sole  Beneficiary. 

Sec.  675.     Want  of  Legal  Capacity  in  Widow  to  Sue  Cannot  be  Waived. 

Sec.  676.     Ancillary   Administrator   may  Sue   Under   the   Federal  Act. 

Sec.  677.  Personal  Representative  Alone  my  Revive  Suit  Commenced 
by  Employe  in  his  Lifetime. 

Sec.  678.  Existence  of  Other  Property  Not  Necessary  to  Secure  Ap- 
pointment  of  Personal    Representative. 

Sec.  679.  Agents  and  Servants  Whose  Negligence  Caused  Injury,  not 
Liable  under  the  Federal  Act. 

Sec.  680.     Lessor  of  a  Railroad   may  be  Made  Party  Defendant. 

Sec.  681.  Personal  Representative  Appointed  in  One  State  cannot 
Sue  in  Another  State  Without  Consent. 

§  673.  Personal  Representative  Only  can  Bring 
Suit  in  Case  of  Death.  The  federal  statute  provides  in 
tlie  first  section  that  the  carrier  shall  be  liable  in 
damages  to  any  employe  suffering  injury  under  the  con- 
dition named  in  the  act,  or,  ''in  case  of  the  death  of 
such  employe,  to  his  or  her  personal  representative,  for 
the  benefit  of  the  surviving  widow  or  hnsband  and 
(Oiildren  of  such  employe;  and,  if  none,  then  of  such 
employe's  parents;  and,  if  none,  then  of  the  next  of  kin 
dependent  upon  such  employe. ' '  The  amendment  of  1910 
also  provides  that  "any  right  of  action  given  by  this 
act  to  a  person  suffering  injury,  shall  survive  to  his  or 
her  personal  representative,  for  the  benefit  of  the  sur- 
viving widow  or  husband  and  children  of  such  employe, 
and,  if  none,  then  of  such  employe's  parents;  and,  if 
none,  then  of  the  next  of  kin  dependent  upon  such 
employe,  but  in  such  cases  there  shall  be  only  one 
recovery  for  the  same  injury."  In  cases  of  death, 
therefore,  it  has  been  repeatedly  held  by  the  courts 
that  suit  under  the  federal  act  can  only  be  brought  by 
the  i)ersonal  representative  of  the  deceased,  that  is,  the 
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administrator  or  the  executer,  as  the  case  may  bo.'  In 
an  action  for  tlie  death  of  an  employe  engaged  in  inter- 
state commerce  by  a  widow  under  a  state  law,  the  trial 
court  refused  the  following  instruction:  "If  M.  A. 
Rosenbloom,  at  the  time  of  liis  death,  was  engaged  in 


1.  United  States.  Pecos  &  N. 
T.  R.  Co.  V.  Rosenbloom,  240  U. 
S.  439,  60  L.  Ed.  730,  36  Sup. 
Ct.  390;  St.  Louis,  S.  F.  &  T.  R. 
Co.  V.  Seale,  229  U.  S.  156,  57  L. 
Ed.  1129,  33  Sup.  Ct.  651,  3  N. 
C.  C.  A.  800,  Ann.  Cas.  19140 
156;  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Hesterly,  228  U.  S.  702,  57  L. 
Ed.  1031,  33  Sup.  Ct.  703;  Amer- 
ican R.  Co.  V.  Didricksen,  227  U. 
S.  145.  57  L.  Ed.  456,  33  Sup.  Ct. 
224;  Missouri,  K.  &  T.  R.  Co.  v. 
Wiilf,  226  U.  S.  570,  57  L.  Ed. 
355,  33  Sup.  Ct.  135,  Ann.  Cas. 
1914B  134;  American  R.  Co.  of 
Porto  Rico  V.  Birch,  224  U.  S. 
547,  56  L.  Ed.  879,  32  Sup.  Ct. 
603;  Anderson  v.  Louisville  &  N. 
R.  Co.,  127  C.  C.  A.  277,  210  Fed. 
689;  Fithian  v.  St.  Louis  &  S.  F. 
Ry.  Co.,  188  Fed.  842;  Dewberry 
V.  Southern  Ry.  Co.,  175  Fed. 
307. 

Arkansas.  Threadway  v.  St 
Louis,  L  M.  &  S.  R.  Co.,  127  Ark. 
211,  191  S.  W.  930. 

Colorado.      Denver   &   R.   G.   R. 

Co.  V.  Wilson,  Colo.  ,  163 

Pac.    857. 

Georgia.    Hardy    v.    Atlantic    & 

W.  P.  R.  Co.,  (  Ga.  App.  , 

93  S.  E.  18. 

Kansas.  Giersch  v.  Atchison,  T. 
&  S.  F.  R.  Co..  98  Kan.  452,  158 
Pac.  54. 

Kentucky.  Pittsburgh,  C,  C.  & 
St.  L.  R.  Co.  v.  Collard's  Adm'r. 
170  Ky.  239,  185  S.  W.  1108. 

Louisiana.       I^a     Casso    v.   New 


Orleans,  T.  &  M.  R.  Co.,  135  La. 
129.    64    So.    1012. 

Missouri.  Sells  v.  Atchison,  T. 
&  S.  F.  R.  Co.,  266  Mo.  155,  181 
S.  W.  106;  Hearst  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.,  188  Mo.  App. 
36,  173  S.  W.  86;  Thompson  v. 
Wabash  R.  Co.,  262  Mo.  408,  171 
S.  W.  364;  Vaughan  v.  St.  Louis 
&  S.  F.  R.  Co.,  177  Mo.  App.  155, 
164  S.  W.  144;  Rich  v.  St.  Louis 
&  S.  F.  R  Co,  166  Mo.   App.  379, 

148  S.    W.    1011 

North  Dakota.  Rein  v.  Great 
Northern  R.  R.,  34  N.  Dak.  440, 
159    N.    ^Y.    14. 

Oklahoma.  Missouri,  K.  &  T. 
R.  Co.  V.  Lenahan,  39  Okla.  283, 
135   Pac.   383. 

Tennessee.  Nashville,  C.  &  St. 
L.  R.  Co.  v.  Anderson,  134  Tenn. 
666,  Ann.  Cas.  1917D  902,  185  S. 
W.  677;  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  V.  Bonham,  130  Tenn.  435, 
171   S.  W.   79. 

Texas.     Gulf,  C.  &  S.  F.  Ry.  Co. 

V.    Cooper,    Tex.    Civ.    App. 

,    191    S.    W.    579;    St.    Louis 

Southwestern    R.   Co.    v.    Smitha, 

Tex.   Civ.  App.  ,   190   S. 

W.    237;    Ft.  Worth   Belt  Ry.   Co. 

V.  Jones, Tex.  Civ.  App. , 

182  S.  W.  1184;  St.  Louis  South- 
western R.  Co.  V.    Brothers,  

Tex.    Civ.    App.   ,    165    S.    W. 

488;   Eeastern  Ry.  of  New  Mexico 

V.  Ellis,  Tex.  Civ.  App.  , 

153  S.  W.  701;  De  Rivera  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.,  Tex. 

Civ.  App.  .  3  N.  C.  C.  A.  788, 

149  S.    W.    223. 
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examining  seals   and   making-  record   of   seals   on   cars 
being  transported  interstate  over  the  line  of  defendant 
and  other  lines  of  connecting  carriers,  and  if  such  work 
was  a  necessary  part  and  customary  work,  reasonably 
carried  on  by  defendant  as  a  part  of  its  business,  trans- 
porting freight  interstate  over  its  hue,  or  if  he  had  then 
just  completed  such  inspection  of  said  train  and  had  not 
yet   completed   his  record   and   placed   it   in   the   place 
where  usually  kept,  then  you  will  return  a  verdict  for  the 
defendant  on  its  special  plea  that  plaintiff  has  no  right 
to  maintain  this  suit  in  the  capacity  in  which  she  sues." 
The  federal   Supreme   Court  held   that   the   instruction 
should   have  been   given.     ''Upon   a  clearly   erroneous 
assumption,"    said     Mr.     Justice     McReynolds,     "that 
there  was  nothing  on  which  to  base  such  request,  the 
Supreme  Court  approved  its  refusal.     The  record  dis- 
closes no  proper  reason  for  thus  denying  plaintiff  in 
error   a  right   claimed    under   the   Federal   Employers' 
Liability  Act.     If  when  struck  deceased  was  employed 
in  interstate  commerce,  the  right  of  recovery  depended 
upon  that  Act;  and  it  only  permits  suit  by  a  personal 
representative   for  the   benefit   of   surviving   widow   or 
husband  and  children  if  there  be  such.     April  22,  1908 
(c.  149,  35  Stat.  65;  April  5,  1910,  c.  143,  36  Stat.  291). 
It  is  unnecessary  to  take  up  other  points  presented  by 
counsel;  the  purpose  and  effect  of  the  Federal  legislation 
has  been  much  discussed  in  our  recent  opinions."^ 

§  674.     Widow  Cannot  Maintain  Suit  in  Individual 
Capacity  Although  she  May  be  Sole  Beneficiary.    If  at 

the  time  of  tlio  accident,  the  railroad  comjiany  was  en- 
gaged in  interstate  commerce  and  the  servant  was  em- 
ployed by  it  in  such  commerce,  the  remedy  given  by 
the  federal  act  is  exclusive  and  the  widow  cannot  sus- 
tain a  suit  in  her  individual  capacity,  although  she  is 
the  sole  beneficiary  and  although  the  laws  of  the  state 
where  the  accident  occurred  provide  that  the  widow  is 

2.      Pecos    &    N.    T.    R.    Co.    V.       Rosenbloom,  240  U.  S.  439,  60  L. 

Ed.   730,    36    Sup.   Ct.   390. 
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the  proj)('r  party  to  ])rin<i:  suit  for  tlio  deatli  of  an  em- 
ploye.'' Prior  to  tlie  decisions  of  tlie  Supreme  Court 
of  the  United  States,  cited,  a  few  courts  had  decided 
that  a  widow,  under  such  circumstances,  was  not  limited 
to  sue  under  the  Federal  Employers'  Liability  Act,  but 
was  also  entitled  to  sue  under  the  state  law.*  These 
decisions  are  now  in  conflict  with  the  controlling 
rulings  of  the  national  Supreme  Court. 

§  675.  Want  of  Legal  Capacity  in  Widow  to  Sue 
Cannot  be  Waived.  The  want  of  legal  capacity  in  a 
widow  to  sue  as  an  individual  under  the  federal  statute, 
goes  to  the  substance  of  the  action  and  cannot  be 
waived.^    Where  a  widow,  suing  individually  as  plaintiff 


3.  United  States.  Missouri,  K. 
&  T,  R.  Co.  V.  Wulf,  22G  U.  S. 
570,  57  L.  Ed.  355,  33  Sup.  Ct. 
135,  Ann.  Cas.  1914B  143;  Ameri- 
can R.  Co.  of  Porto  Rico  v.  Birch, 
224  U.  S.  547,  56  L.  Ed.  879,  32 
Sup.  Ct.  603;  American  R.  Co.  of 
Porto  Rico  V.  Coronas,  144  C.  C. 
A.  599,  230  Fed.  545;  Dewberry 
V.  Southern  Ry.  Co..  175  Fed. 
307. 

Arkansas.  Threadway  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  127 
Ark.    211,    191    S.  W.    930. 

Colorado.     Denver   &   R.   G.   R. 

Co.  V.  Wilson,  Colo.  — — ,  163 

Pac.  857. 

Kansas.  Giersch  v.  Atchison, 
T.  &.  S.  F.  R.  Co.,  98  Kan.  452. 
158   Pac.  54. 

Kentucky.  Pittsburgh,  C,  C  & 
St.  L.  R.  Co.  V.  Collard's  Adm'r, 
171)  Ky.  239,  185  S.  W.  1108. 

Missouri.  Sells  v.  Atchison,  T. 
&  S.  F.  Ry.  Co..  26G  Mo.  155.  181. 
S.  W.  106;  Thompson  v.  Wabash 
R.  Co.,  262  Mo.  468,  171  S.  W. 
364:  Dungan  v.  St.  Louis  &  S.  F. 
R.  Co.,  178  Mo.  App.  164,  165  S. 
W.    llltl;    Yaughan    v.    St.    Louis 


&  S.  F.  R.  Co.,  177  Mo.  App.  155, 
164  S.  W.  144;  Rich  v.  St.  Louis 
S.  F.  R.  Co.,  166  Mo.  App.  379. 
148    S.    W.    1011. 

North  Dakota.  Hein  v.  Great 
Northern  R.  R.,  34  N.  Dak.  440, 
159  N.  W.  14. 

Tennessee.  Nashville,  C.  &  St. 
L.  Ry.  Co.  V.  Anderson,  134  Tenn. 
666,  Ann.  Cas.  1917D  902,  685  S. 
W.  677;  Cincinnati.  N.  O.  &  T.  P. 
R.  Co.  V.  Bonham,  13U  Tenn.  435, 
171  S.  W.  79. 

Texas.     St.  Louis  Southwestern 

Ry.    Co.    V.    Brothers, Tex. 

Civ.    App.    ,    165    S.    W.    488: 

Eastern  Ry.  Co.  of  New  Mexico  v. 

Ellis.    Tex.    Civ.    App.   — —, 

153   S.   W.   701. 

4.  An  Illustrative  case  is  Trox- 
ell  V.  Delaware,  L.  &  W.  R.  Co.. 
180  Fed.  871.  This  case  was  re- 
versed when  it  reached  the  Cir- 
cuit Court  of  Appeals,  105  C.  C. 
A.    593,    183    Fed.    373. 

5.  Pecos  &  N.  T.  R.  Co.  v. 
Rosenbloom,  240  U.  S.  439.  60  L. 
Ed.  730,  36  Sup.  390:  Giersch  v. 
Atchison.  T.  &  S.  F.  R.  Co..  98 
Kan.   452,   158   Pac.   54:    Missouri. 
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ill  a  Missouri  court,  and  alleging  a  cause  of  action 
under  the  laws  of  the  state  of  Kansas,  obtained  a 
judgment  upon  proof  showing  that  her  husband  was 
killed  while  assisting  in  the  movement  of  an  interstate 
train,  she  could  not  thereafter,  as  administratrix,  enter 
her  appearance  and  adopt  the  judgment'  In  the 
Vaughan  case,  cited  in  the  notes,  it  was  argued  on  be- 
half of  the  widow  that  the  federal  statute  did  not 
control  procedure  in  the  state  courts  and  that  as  the 
defendant  did  not  demur  or  raise  the  objection  by  answer, 
it  waived  the  lack  of  capacity  in  plaintiff  to  sue.  But 
Judge  Trimble,  speaking  for  the  court,  in  answering  'this 
contention,  said :  ' '  The  trouble  with  this  contention  is  that 
since  the  Federal  Act  displaces  the  Kansas  statute  it 
has  taken  out  of  the  widow  the  right  to  recover  and 
I)laced  it  in  the  personal  representative,  and  when  de- 
fendant by  its  demurrer  to  the  evidence  objected  to  any 
judgment,  there  was  no  law  in  force  authorizing  the 
court  to  render  judgment  in  her  favor.  The  court  had 
no  authority,  outside  of  the  Federal  law,  to  render  any 
judgment.  Hence  it  had  no  authority  to  render  the 
judgTuent  it  gave,  and,  as  defendant  objected  thereto, 
by  demurring  to  the  evidence,  the  validity  thereof  was 
not  waived.  (See  on  this  point  Barker  v.  Eailroad, 
91  Mo.  86;  Hegberg  v.  Railroad,  164  Mo.  App.  565; 
Poor  V.  Watson,  92  Mo.  App.  89.)  Again,  while  the 
Federal  Act  does  not  attempt  to  control  State  procedure, 
yet  it  does  not  leave  State  procedure  so  free  and  un- 
trammeled  as  to  allow  such  procedure  to  tvork  a  chcmge 
in  the  terms  of  the  statute.  So  that  as  defendant 
objected  to  the  judgment  before  it  was  rendered  the 
provisions  of  the  Federal  law  were  not  waived." 
Other  courts  have  held  that  if  the  pleading  contains  a 
statement  of  facts  showing  that  the  remedy  given  by 
the  federal  act  applies,  or  the  evidence  discloses  that 
the   decedent  was   killed  while   employed   in   interstate 

K.   &   T.   R.   Co.   V.   Lenahan,    39  W.    1116;    Vaughan   v.    St.    Louis 

Okla.    283,   135   Pac.   383.  &  S.  F.  R.  Co.,  177  Mo.  App.  155, 

6.      Dungan   v.    St.   Louis   &    S.  1G4    S.    W.    144. 
F.    R.    Co.,    178   Mo.   App.   164,    S. 
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commerce,  the  want  of  the  widow's  legal  capacity  to 
sue  may  be  raised  for  the  first  time  in  the  appellate 
court.^ 

§  676.     Ancillary    Administrator    may    Sue    Under 
the  Federal  Act.     A  deceased  bi'akciuaii  at  the  time  of 
his  death   was   in   the  employe  of  a  railroad  company 
running  between  a  point  in  Tennessee  and  another  point 
in  Kentucky.     He  lived  in  Kentucky,  and  the  railroad 
company  was  a  corporation  of  Kentucky.    He  was  killed 
in  Tennessee.    His  widow  was  appointed  administratrix 
of  his  estate  by  the  proper  court  of  the  county  in  which 
he  lived  in  Kentucky.     Afterwards,  upon  proof  that  he 
had  some  property,  an  administrator  was  appointed  in 
the    county    in    Tennessee    in    which     he    was    killed. 
Anderson,    the    Tennessee    administrator,    brought    suit 
under  the  federal  act  against  the  railroad  company  in 
the  state  courts  of  Tennessee  which,  prior  to  the  1910 
amendment  as  to  removal,  was  removed  to  the  District 
Court  of  the  United  States  including  that  county.     The 
pleading  of  the  defendant  set  out  these  facts  and  the 
lower  federal  court  dismissed  the  suit  on  the   ground 
that  the  cause  of  action  vested  solely  in  the  administra- 
trix appointed  in  Kentucky.     In  the  Circuit  Court  of 
Appeals  the  sole  question  before  the  court  was  whether, 
notwithstanding     the     previous     appointment     of     the 
Kentucky  administratrix,  the   Tennessee   administrator 
could,  for  the  purpose  of  the  suit,  be  rightfully  treated 
as  the  decedent's  ''personal  representative"  within  the 
meaning    of    the    Federal    Employers'    Liability    Act. 
The  court  held  that  the  federal  statute  did  not  vest  the 
right  of  action  solely  in  the  administrator  appointed  in 
the  state  of  the  deceased  employe's  domicile,  but  that 
the  action  might   be   maintained   by   an   ancillary    ad- 
ministrator appointed  in  another  state  in  view  of  tlie 

7.     St.  Louis,  I.  M.  &  S.  R.  Co.  So.    313;    La    Casse   v.    New   Or- 

V.    Hesterly,    228    U.    S.    702,    57  leans,    T.    &    M.    R.   Co.,    135    La. 

L.    Ed.    1031,     33    Sup.     Ct.    703;  129,   64    So.    1012;    Cincinnati.    N. 

Penny     v.     New     Orleans     Great  O.  &  T.  P.  R.  Co.  v.  Bonham.  130 

Northern  R.  Co.,  135  La.  962,   66  Tenn.  435,  171  S.  W^  79. 
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remedial  character  of  the  statute  and  the  representative 
character  of  tlie  suit  authorized,  especially  where  the 
ancillary  administrator  is  appointed  in  the  state  where 
the  death  occurred,  and  the  suit  is  brought  and  prose- 
cuted with  the  approval  of  the  domiciliary  administra- 
trix who  is  also  the  principal  beneficiary.^ 

§  677.  Personal  Representative  Alone  may  Revive 
Suit  Commenced  by  Employe  in  his  Lifetime.  Prior  to 
the  amendment  of  1910,  it  had  been  held  by  the  courts 
that  the  cause  of  action  given  an  employe  by  the  federal 
statute  did  not  survive  his  death,  but  was  extinguished 
by  his  death."  These  decisions  led  Congress  to  pass  the 
amendment  providing  for  the  survival  of  the  cause  of 
action.  Notwithstanding,  the  amendment  provides  that 
the  damages  shall  go  to  the  same  beneficiaries  mentioned 
in  the  first  section  of  the  act,  the  personal  representative 
is  the  only  proper  party  plaintiff  to  revive  and  prosecute 
the  suit  in  the  event  of  the  death  of  the  employe  after 
bringing  a  suit  for  his  own  injuries.'*" 

§  678.  Existence  of  Other  Property  not  Necessary 
to  Secure  Appointment  of  Personal  Representative. 
Although  an  employe  of  a  common  carrier  by  railroad, 
killed  under  circumstances  rendering  the  federal  act 
exclusively  applicable,  left  no  other  property  except  the 
right  of  action  for  the  beneficiaries  under  the  national 
statute,  letters  of  administration  on  his  estate  may 
nevertheless  be  issued. '^ 


8.  Anderson  v.  Louisville  &  N. 
R.  Co.,  127  C.  C.  A.  277,  210  Fed. 
689. 

9.  Walsh  V.  New  York,  N.  H. 
&  H.  R.  Co.,  173  Fed.  494;  Ful- 
gham  V.  Midland  Valley  R.  Co., 
167    Fed.    660. 

10.  St.  Louis  Southwestern  Ry. 

Co.  of  Texas  v.  Smitha,  Tex. 

Civ.    App.    ,    190    S.    W.    237; 

St.    Louis    Southwestern   Ry.    Co. 

V.   Brothers,  Tex.   Civ.   App. 

;    165    S.    W.    488. 


11.  Southern  Pac.  Co.  v.  Da 
Valle  Da  Costa,  111  C.  C.  A.  417, 
190  Fed.  689;  Howard  v.  Nash- 
ville &  St.  L.  R.  Co.,  133  Tenn. 
19,  179  S.  W.  380;  St.  Louis  South- 
western   R.    Co.    V.    Smitha,    

Tex.    Civ.    App.    ,    190    S.    W. 

237;     Eastern    Ry.    Co.    of    New 
Mexico    v.    Ellis,    — —   Tex.    Civ. 

App.  ,  153  S.  W.  701;  Gulf,  C. 

&  S.  P.   Ry.  Co.  V.  Beezley,  — ^ 

Tex.    Civ.    App.    ,    153    S.    W. 

651;    De  Rivera  v.  Atchison,  T.  & 
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§  679.  Ag-ents  and  Servants  Whose  Negligence 
Caused  Injury,  not  Liable  under  the  Federal  Act. 
The  agents  or  servants  whose  negligence  cause  an  injury 
to  another  employe  employed  by  the  carrier  at  the  time 
of  the  injury,  in  interstate  commerco,  are  not  liable 
under  the  federal  statute.  In  one  case  the  administrator 
of  a  deceased  employe's  estate  brought  suit  against  a 
railroad  company  and  alleged  facts  which  showed  that 
the  federal  act  was  applicable.  A  master  mechanic, 
whose  negligence  was  claimed  to  have  caused  the  injury, 
was  joined  as  defendant.  The  court  held  that  the  master 
mechanic  was  not  liable  under  the  Federal  Employers' 
Liability  Act,  for  the  law  is  limited  to  common  carriers 
engaged  in  interstate  commerce  and  the  master  mechanic 
was  not  a  common  carrier  engaged  in  interstate  com- 
merce. It  was  held,  however,  that  if  his  negligence 
caused  the  injury,  he  would  be  liable  under  the  state 
statute  to  the  proper  party  suing  under  that  law.^^ 

§  680.  Lessor  of  a  Railroad  may  be  Made  Party 
Defendant.  When  a  railroad  company  leases  its  line  to 
another  company  and  the  laws  of  the  state  provide  that 
the  lessor  shall  be  liable  for  the  acts  of  the  lessee,  the 
lessor  may  be  sued  for  an  injur}^  occurring  in  that  •  state 
under  conditions  described  in  the  federal  act  although 
the  injured  servant  was  in  the  employe  of  the  lessee. ^^ 
But  the  Supreme  Court  of  Illinois  held  that  the  owner 
of  the  track  was  not  liable  under  the  federal  act  to  an 
employe  of  a  licensee  on  the  same  track,  the  licensee 


S.  F.  Ry.  Co.,  Tex.  Civ  App. 

,  149  S.  W.  223. 

Where  an  employe  of  a  com- 
mon carrier  by  railroad  suffered 
an  injury  in  Arkansas,  instituted 
a  suit  in  Texas  and  died  in  Cali- 
fornia while  the  same  was  pend- 
ing, the  suit  was  properly  revived 
in  the  name  of  the  administrator 
in    the   Texas   court   although   he 


had  no  other  property  in  that 
state.  St.  Louis  Southwestern  R. 
Co.    V.    Smitha,   supra. 

12.  Kelly's  Adm'x  v.  Chesa- 
peake. &  0.  Ry.  Co.,  201  Fed. 
602. 

13.  North  Carolina  R.  Co.  v. 
Zachary.  232  U.  S.  248,  58  L.  Ed. 
r)91,  34  Sup.  Ct.  305,  9  N.  C.  C. 
A.    109.   >nn.    Cas.    1914C    159. 
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and  its  employe  being  at  the  time  engaged  in  interstate 
commerce/* 

§  681.  Personal  Representative  Appointed  in  One 
State  Cannot  Sue  in  Another  State  Without  Consent, 
The  personal  representative  of  a  deceased  railroad  em- 
ploye killed  while  working  for  a  railroad  company  in 
interstate  commerce  and  while  the  company  was  so 
engaged,  cannot  prosecute  an  action  for  his  death  in  any 
state  besides  the  one  in  which  he  was  appointed,  unless 
he  is  authorized  to  do  so  by  a  statute  of  the  state 
where  he  proposes  to  bring  the  action.^^ 

14.  Wagner  v.  Chicago  &  A.  moyne,  104  Ark.  327  148  S.  W. 
R.  Co.,  265  111.  245,  106  N.  E.  654;  Hall  v.  Southern  R.  Co.,  146 
809.  N.  C.  345,  59  S.  E.  879;   St.  Louis 

15.  Baltimore   &   O.    R.   Co.   v.  Southwestern    R.    Co.    v.    Smitha, 

Evans,  110  C.  C.  A.  156,  188  Fed.       Tex.    Civ.    App.   ,    190    S. 

6;    Midland    Val.    R.    Co.    v.    Le-  W.    237. 


CHAPTER  XXXVI. 

Pleadings  Under  the  Liability  Act. 

Sec.  682.  Plaintiff's  Petition  Must  Plead  Facts  Showing  That  Injury 
or  Death  Occurred  under  Conditions  Described  in  Federal 
Act. 

Sec.  C83.  If  Petition  States  Cause  of  Action  Solely  under  Federal 
Law,  There  can  be  no  Recovery  under  State  Law — Con- 
trary  Rulings. 

Sec.  684.  Petition  Stating  a  Cause  of  Action  Under  State  Law,  Re- 
covery Permitted  under  Federal  Act  When  Omitted  Al- 
legations are  Supplied  by  the  Answer. 

Sec.  685.  Recovery  under  Petition  Stating  Cause  of  Action  under 
State  Law  Though  Evidence  Shows  a  Case  under  Fed- 
eral Act,  Hermless  Error  on  Appeal,  When. 

Sec.  686.  Pleading  Cause  of  Action  under  State  Law  in  One  Count 
and  under  Federal  Act  in  Another  Count,  Allowed. 

Sec.  687.  Petition  Need  not  Specifically  Refer  to  the  Act  if  Facts 
Showing   Liability   Thereunder   are  Pleaded. 

Sec.  G88.     State  Law  as  to  Sufficiency  of  Pleading  Governs. 

Sec.  689.  Allegations  as  to  Engagement  in  Interstate  Commerce  Held 
Sufl^icient. 

Sec.  690.  Allegations  to  Show  Cause  of  Action  under  the  Federal  Act 
Held  not  Suflficient. 

Sec.  691.  In  Cases  of  Death  Petition  Must  Allege  Survival  of  Bene- 
ficiaries Named  in  Statute. 

Sec.  692.     Petition  Must  Allege  Pecuniary  Loss  to  Beneficiaries. 

Sec.  69;i.  In  Suits  under  State  or  Common  Law,  Applicability  of  Fed- 
eral Act  may  be  Raised  by  Answer. 

Sec.  694.  Where  Petition  is  Under  State  Law  and  Evidence  Shows 
Case  under   Federal   Statute,   Plaintiff   Cannot   Recover. 

Sec.  695.  Defendant  in  Suit  under  State  Law*  Must  Specifically  Plaad 
Facts  under  Federal  Act  to  Defeat  Recovery. 

Sec.  696.  Amendment  Setting  up  New  Cause  of  Action  after  Two- 
Year  Period  of  Limitation  not  Allowed. 

Sec.  697.  Amendments  Permissible  after  Two- Year  Period  of  Limi- 
tation. 

§  682.  Plaintiff's  Petition  Must  Plead  Facts  Show- 
ing- That  Injury  or  Death  Occurred  Under  Conditions 
Described  in  Federal  Act.  In  order  to  recover  in  an 
action  based  upon  the  Federal  Employers'  Liability  Act, 

the  ]ilniiitiff  should  allei^e  facts  showinc:  that  at  the  time 

^  (1179) 
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of  the  accident  the  defendant  was  engaged  as  a  common 
carrier  by  railroad  in  interstate  commerce  and  that 
the  plaintiff  (or  the  decedent)  was  emj^loyed  by  the  de- 
fendant in   snch  commerce  at  the   same  time.'     If  the 


1.  United  States.  Seaboard  Air 
Line  Ry.  v.  Renn,  241  U.  S.  290, 
60  L.  Ed.  1006,  36  Sup.  Ct.  567; 
Osborne  v.  Gray,  241  U.  S.  16,  60 
L.  Ed.  865,  36  Sup.  Ct.  486;  Ka- 
nawah  &  M.  R.  Co.  v.  Kerse,  239 
U.  S.  576,  60  L.  Ed.  448,  36  Sup. 
Ct.  174;  Seaboard  Air  Line  R.  Co. 
V.  Koennecke,  239  U.  S.  352,  60 
L.  Ed.  324,  36  Sup.  Ct.  126,  11 
N.  C.  C.  A.  165;  North  Carolina 
R.  Co.  V.  Zachary,  232  U.  S.  248, 
58  L.  Ed.  591,  34  Sup.  Ct.  305, 
9  N.  C.  C.  A.  109,  Ann.  Cas.  1914C 
159;  St.  Louis,  S.  F.  &  T.  R.  Co. 
V.  Seale,  229  U.  S.  156,  57  L.  Ed. 
1129,  33  Sup.  Ct.  651;  Ann.  Cas. 
1914C  156;  Walker  v.  Iowa  Cent. 
Ry.  Co.,  241  Fed.  395;  Lucchetti 
V.  Philadelphia  &  R.  Ry.  Co.,  233 
Fed.  137;  Illinois  Cent.  R.  Co.  v. 
Rogers,  136  C.  C.  A.  530,  221  Fed. 
52;  Atlantic  Coast  Line  R.  Co.  v. 
Reaves,  125  C.  C.  A.  599,  208  Fed. 
141;  Shade  v.  Northern  Pac.  Ry. 
Co.,  206  Fed.  353;  Stafford  v.  Nor- 
folk &  W.  R.  Co.,  202  Fed.  605; 
Walton  V.  Southern  Ry.  Co.,  179 
Fed.  175;  Clark  v.  Southern  Pac. 
Co.,  175  Fed.  122;  Watson  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  169 
Fed.    942. 

Alabama.  Southern  R.  Co.  v. 
Peters,  194  Ala.  94,  69  So.  611-, 
Atlantic  Coast  Line  R.  Co.,  Ex 
parte,    190    Ala.    132,    67    So.    256. 

Arkansas.  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Coke,  118  Ark.  49,  175 
S.  W.  1177;  Kansas  City  South- 
ern R.  Co.  V.  Cook,  100  Ark.  467 
140  S.  W.  579;  St.  Louis  I.  M.  &  S. 
R.  Co.  V.  Hesterly,  98  Ark.  240, 
135    S.    W.    874. 


Georgia.   Ru.sh  v.  Southern   Ry. 

Co.,  Ga.  App.  ,   91  S.  E. 

898;  Charleston  &  W.  C.  R.  Co.  v. 
Brown,  13  Ga.  App.  744,  79  S.  E. 
932. 

Illinois.     Wagner  v.  Chicago,  R. 
1.  &  P.  R.  Co.,  277  111.  114,  115  N. 
E.  201. 
Indiana.     Chicago   &  E.   R.  Co. 

V.  Feightner,  Ind.  App.  , 

114  N.  E.  659;  Cincinnati,  H.  &  D. 

Ry.   Co.  V.  Gross,  Ind.  App. 

,  111  N.  E.  653;  Chicago  &  E. 

R.  Co.  V.  Mitchell,  Ind.  App. 

,   110   N.   E.   78;    Southern  R. 

'  Co.  V.  Howerton,  182  Ind.  208,  106 
N.  E.  639. 

Kansas.  Cole  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  97  Kan.  461,  155  Pac. 
949. 

Kentucky.  Norfolk  &  W.  R.  Co. 
V.  Short's  Adm'r,  171  Ky.  647,  188 
S.  W.  786;  Baltimore  &  0.  R.  Co. 
V.  Smith,  169  Ky.  593,  184  S.  W. 
1108;  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  V.  Tucker,  168  Ky.  144,  181  S. 
W.  940. 

Michigan.  Gaines  v.  Grand 
Trunk  R.  Co.  of  Canada,  193  Mich. 
398,  159  N.  W.  542;  Jorgensen  v. 
Grand  Rapids  &  I.  R.  Co.,  189 
Mich.   537,  155  N.  W.  535. 

Minnesota.  Lewis  v.  Denver  & 
R.  G.  R.  Co.,  131  Minn.  122,  154 
N.   W.  945. 

Missouri.  Christy  v.  Wabash  R. 
Co.,  195  Mo.  App.  232,  191  S.  W. 
241;  Sells  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  266  Mo.  155,  181  S.  W. 
106;  Carpenter  v.  Kansas  City 
Southern  R.  Co.,  189  Mo.  App.  164, 
175    S.    W.    234. 
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plaintiff's  })etitioii  states  a  cause  of  action  under  tlio 
state  law,  no  l•eco^'el•v  can  be  had  uiidei-  the  federal  act, 
notwithstanding  Iho  evidence  shows  that  the  plaintiff's 
rights  are  governed  by  that  statute."    One  of  the  Missouri 


Montana.  McBain  v.  Northcirn 
Pac.  R.  Co.,  52  Mont.  575,  160  Pac. 
654. 

New  York.  Rogers  v.  New  York, 

Cent.  &  H.  R.'R.  Co.,  N.  Y. 

App.    Dlv.   ,    157   N.   Y.   Supp. 

83. 

North  Carolina.  Renn  v.  Sea- 
board Air  Line  R.,  170  N.  C.  128. 
86  S.  E.  964. 

Oklahoma.  Chicago,  R.  I.  &  P. 
R.  Co.  V.  McBee,  45  Okla.  192,  145 
Pac.  331;  St.  Louis  &  S.  F.  R.  Co. 
V.  Brown.  45  Okla.  143  144  Pac. 
1075.  ^  ■  I 

Oregon.  Kamboris  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  75  Ore. 
358,  146  Pac.  1097. 

Pennsylvania.  Hogarty  v.  Phil- 
adelphia &  R.  R.  Co.,  245  Pa.  443. 
91   Atl.   854. 

South  Carolina.  Camp  v.  Atlan- 
tic &  C.  Air  Line  R.  Co..  100  S.  C. 
294,   84  S.  E.  825. 

Tennessee.  Nashville.  C.  &  St. 
L.  Ry.  Co.  V.  Anderson,  Ann.  Cas. 
1917D  902.  134  Tenn.  666.  185  S. 
W.   677. 

Texas.     Chicago.  R.  I.  &  G.  Ry. 

Co.  V.  Cosio.  Tex.  Civ.  App. 

,    182    S.    W.    83;    Bullock    v. 

Crutcher. Tex.  Civ.  App. , 

180   S.   W.   940;    Ft.   Worth   &   D. 

C.   Ry.  Co.  V.   Stalcup,  Tex. 

Civ.    App.    ,    167    S.    W.    279; 

Missouri,  K.  &  T.  R.  Co.  of  Texas 
v.  Neaves,  60  Tex.  Civ.  App.  305, 
127  S.  W.  1090;  Missouri,  K.  & 
T.  R.  of  Texas  v.  Hawley,  58  Tex. 
Civ.   App.   143.   123   S.  W.  726. 

Washington.  Smith  v.  Northern 
Pac.  R.  Co.,  70  Wash.  448,  140  Pac. 
685. 


We.st  Virginia.  Easter  v.  Vir- 
ginian R.  Co.,  76  W.  Va.  383,  11 
N.  C.  C.  A.  101.  86  S.  E.  37. 

Concerning  the  necessity  of 
pleading  facts  showing  that  the 
suit  is  brought  under  the  Federal 
Employer's  Act.  the  supreme  court 
of  Alabama,  in  reversing  the  case 
of  Atlantic  Coast  Line  R.  Co.  v. 
Jones,  9  Ala.  App.  499,  63  So.  693, 
said:  "It  is  essential  to  the  cer- 
tain and  orderly  administration 
of  the  law^  of  master  and  ser- 
vant, as  these  distinct  enactments 
establish  it.  that  the  initial  plead- 
ing, or  its  amendment,  be  so 
drawn  that  the  courts  may  be  able 
to  determine  under  which  of  the 
two  enactments,  state  or  federal, 
the  respective  counts  are  Intended 
to  assert  a  claim  for  liability. 
The  sufficiency  vel  non  of  counts 
under  our  state  statute  necesarily 
involve  questions  that  will  not 
arise  upon  the  issue  of  sufficiency 
vel  non  of  counts  seeking  to  de- 
clare upon  a  liability  under  the 
federal  statute;  and  the  provisions 
of  the  latter  enactment  forbid 
matters  of  defense  admissible  in 
an  action  under  the  state  stat- 
ute." 

A  complaint  under  the  Federal 
Employers'  Liability  Act  should 
allege  ultimate  and  issuable  facts 
and  not  evidentiary  facts  or  con- 
clusions of  law  as  to  interstate 
employment.  Lewis  v.  Denver  & 
R.  O.  R.  Co.,  supra. 

2.  Midland  Valley  R.  Co.  v. 
Ennis.  109  Ark.  206,  159  S.  W. 
214;  Penny  v.  New  Orleans  Great 
Northern  R.  Co.,   135   La.   962.   66 
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courts  of  appeals  decided  that  it  was  not  necessary  in  a 
petition  to  recover  nnder  the  federal'  act  to  allege  that 
the  railroad  company  was  engaged  in  interstate  com- 
merce  as  the   court  will  take  judicial   notice  that   all 
railroads  in  the  state  are  engaged  in   interstate  com- 
merce,^ but  this  decision  lays  down  a  rule  that  is  con- 
trar:^^  to  the  weight  of  authority.*    A  petition  charging 
negligence  under  the  original  Safety  Appliance  Act  was 
held  "to   state  no   cause   of  action  for  the  reason  that 
there  was  no  allegation  in  the  petition  that  the  cars 
having  the  defective  couplers  were  at  the  time  of  the 
injury  being  used  in  interstate  commerce.^     A  petition 
which  does  not  state  that  the  defendant  was  a  common 
carrier,  is  defective.*'    On  the  other  hand,  an  allegation 
that  the  defendant  operated  a  steam  railroad  and  was 
engaged  in  hauling  and  carrying  freight  and  passengers 
on  its  line  through  several  states  was  sufficient  to  show 
the   carrier  was   engaged   in   interstate    commerce   but 
insufficient  to  show  that  the  injured  employe  was  also 


So.  313;  Gaines  v.  Detroit,  G.  H. 
&  M.  R.  Co.,  181  Mich.  3.76,  148 
N.  W.  397;  Moliter  v.  Wabash  R. 
Co.,  180  Mo.  App.  84,  168  S.  W. 
250;  Rich  v.  St.  Louis  &  S.  F.  R. 
Co.,  166  Mo.  App.  379,  148  S.  W. 
1011. 

3.  Mcintosh  v.  St.  Louis  &  S. 
F.  R.  Co.,  182  Mo.  App.  288,  168  S. 
W.   821. 

4.  North  Carolina  R.  Co.  v. 
Zachary,  232  U.  S.  248,  58  L.  Ed. 
591,  34  Sup.  Ct.  305,  9  N.  C.  C.  A. 
109;  Ann.  Cas.  1914C  159;  Sea- 
board Air  Line  Ry.  Co.  v.  Duvall, 
225  U.  S.  477,  56  L.  Ed.  1171,  32 
Sup.  Ct.  790;  Atlantic  Coast  Line 
R.  Co.  V.  Reaves,  125  C.  C.  A.  599, 
208  Fed.  141;  Moliter  v.  Wabash 
R.  Co..  180  Mo.  App.  84,  168  S. 
W.  250;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  McBee.  45  Okla.  192,  145  Pac. 
331. 

The  supreme  court  of  Michigan 
held    that   it   was    not    necessary 


for  the  plaintiff  in  any  action  for 
personal  injuries  against  a  com- 
mon carrier  by  railroad  to  "plead 
either  statute  (state  or  federal) 
but  that  upon  the  coming  in  of 
the  proofs,  it  was  the  duty  of 
the  trial  court  to  permit  an 
amendment  of  the  pleadings  to 
conform  thereto."  Under  this  de- 
cision the  defendant  is  not  enti- 
tled to  notice  by  the  pleadings, 
before  the  trial,  as  to  which  law, 
state  or  federal,  the  plaintiff  is 
relying  upon.  Fernette  v.  Pere 
Marquette  R.  Co.,  175  Mich.  653, 
141,  N.  W.  1084,  144  N.  W.  834. 
Contra.  Gaines  v.  Detroit,  G.  H. 
&  M.  R.  Co.,  181  Mich.  181.  376; 
148  N  .W.  397. 

5.  Brinkmeier  v.  Missouri  Pac. 
R.  Co.,  224  U.  S.  268,  56  L.  Ed.  758, 
32    Sup.   Ct.   412. 

6.  Shade  v.  Northern  Pac.  Ry. 
Co.,   206    Fed.   353. 
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working:  in  interstate  commerce/  ''When  a  person 
seeks  to  maintain  an  action,"  said  the  court  in  the 
case  last  eitocl,  "nntlor  a  statute  and  to  avail  himself  of 
its  benefits,  he  is  required  by  proper  aveiTnonts  to  brinf? 
himself  within  its  provisions.  .  .  .  It  is  not  sufficient, 
however,  that  it  be  averred  merely  that  the  carrier  was 
so  en^a^ed.  It  must  ai)pear  also  that  the  employe  was 
employed  by  the  carrier  in  such  commerce  at  the  time 
when  he  received  his  injury.  If  facts  were  averred  to 
the  effect  that  appellant  was  engaged  exclusively  in 
interstate  commerce,  it  would  follow  that  appellee  was 
so  engaged  while  employed  on  one  of  its  trains,  assisting 
in  its  operation,  but  there  is  no  such  averment.  A 
carrier  may  be  engaged  in  interstate  commerce,  as  a  part 
of  its  business,  and  yet  operate  trains  devoted  ex- 
clusively to  intrastate  business.  It  will  be  observed 
that  there  is  no  allegation  in  the  complaint  that  the 
train  on  wliich  appellee  was  employed  was  an  inter- 
state train,  or  that  any  of  its  cars  or  freight  was  being 
carried  from  one  state  to  another,  and  no  allegations 
from  which  any  of  such  facts  may  be  deduced,  or  from 
which  it  may  be  gathered  that  appellee  at  the  time 
when  he  received  his  injury  was  employed  by  appellant 
in  interstate  commerce.  Under  the  averments  of  the 
complaint,  appellee's  duties  and  activities  were  cir- 
cumscribed by  the  operation  of  the  freight  train.  It 
follows  that  in  the  particular  transaction,  and  respect- 
ing the  occurrence  under  investigation,  it  does  not 
appear  from  the  complaint  that  appellant  was  engaged 
in  interstate  commerce,  or  that  appellee  was  employed 
by  it  in  interstate  commerce." 

§  683.  If  Petition  States  Cause  of  Action  Solely 
Under  Federal  Law,  There  can  be  no  Recovery  Under 
State  Law — Contrary  Rulings.  Fn  an  action  by  an  em- 
ploye against  a  railroad  company  for  injuries,  if  the 
petition  states  facts  which  constitute  a  cause  of  action 

7.     Cincinnati.  H.  &  D.  Ry.  Co.       v.  Gross,  Ind.  App.  ,  111 

N.   E.  653. 
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solely  imder  the  federal  aet,  and  it  develops  at  tlie  close 
of  the  evidence,  the  plaintiff  was  not  engaged  in  inter- 
state commerce,  the  canse  shonld  not  be  submitted  to  the 
jury  under  the  laws  of  the  state,  although  after 
eliminating  the  allegations  as  to  interstate  emplojTuent, 
the  petition  states  facts  sufficient  to  constitute  a  cause 
of  action  under  the  state  law.'  This  rule,  however,  does 
not  a]^i)ly  when  tlie  petition  states  a  cause  of  action 
under  the  state  law  in  one  count  and  under  the  federal 
law  in  another  count.'  The  Kentucky  Court  of  Appeals, 
however,  held  that  even  under  a  petition  stating  a  cause 
of  action  solely  under  the  federal  act,  the  cause  should 
be,  under  the  conditions  stated,  submitted  under  the 
state  law.'°  It  is  impossible  to  harmonize  this  ruling 
witli  the  cases  previously  cited  herein  and  also  with  the 
cases  cited  in  the  preceding  paragraph,  holding  that 
under  a  petition  stating  a  cause  of  action  under  the 
state  law,  a  recovery  cannot  be  had  under  the  federal 
act;  for  whatever  is  the  true  rule,  it  ought  to  work 
both  ways  and  there  can  be  no  difference  in  principle 
between  cases  holding  that  the  petition  must  allege 
a  cause  of  action  under  it,  if  a  recovery  is  sought  un- 
der  the  federal  act  and  a  case  in  which  the  plaintiff  is 
seeking  a  recovery  under  the  state  law  when  his  petition 
declares   a  cause  of  action  under  the  federal   act.    In 


8.  Arkansas.  Midland  Valley 
R.  Co.  V.  Ennis,  109  Ark.  206,  159 
S.  W.  214. 

Indiana.      Cincinnati,    H.    &    D. 

Ry.   Co.  V.  Gross,  Ind.  App. 

,  111  N.  E.  653. 

Kentucky.  Schaeffer  v.  Illinois 
Cent.  R.  Co.,  172  Ky.  337,  189  S. 
W.  237;  Chesapeake  &  0.  R.  Co. 
V.  Shaw,  168  Ky.  537,  182  S.  W. 
653;  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  V.  Tucker,  168  Ky.  144,  181  S. 
W.  940;  Illinois  Cent.  R.  Co.  v. 
Kelley,  167  Ky.  745,  181  S.  W. 
375. 

Michigan.    Gaines  v.  Detroit,  G. 


H.  &  M.  R.  Co.,  181  Mich.  376,  148 
N.  W.  397. 

Minnesota.  Creteau  v.  Chicago 
&  N.  W.  R.  Co.,  113  Minn.  418, 
129    N.    W.    855. 

Missouri.  Moliter  v.  Wabash  R. 
Co.,  180  Mo.  App.  84,  1G8  S.  W. 
250. 

Montana.  McBain  v.  Northern 
Pac.  R.  Co.,  52  Mont.  578,  160 
Pac.    654. 

9.  Sec.  686,  infra:  Ullrich  v. 
New  York,  N.  H.  &  H.  R.  Co.,  193 
Fed.    768. 

10.  .Tones  v.  Chesapeake  &  O. 
Ry.  Co.,  149  Ky.  566,  149  S.  H. 
951. 
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dec'idin^^  tlie  Jones  case,  cited  in  the  notes,  the  Kentucky 
Court    of   ApjH'als,    upon   tlie    (lucstion  un(U'r  discussion, 
cited  a  case  decided  by  a  federal  district  court  as  ap- 
proving sucli  a  practice;''  but  in  that  case,  the  question 
was  not  passed  upon,  the  controversy  being  as  to  the 
removability  of  a  cause  under  the  federal   act,   which 
also  stated  a  cause  of  action  under  the  state  law.     To 
l^ermit  a  i)laintiff  to  allege  a  cause  of  action  under  the 
federal  act  and  then  after  all  the  evidence  is  in,  if  it 
appears  that  he  was  not  engaged  in  interstate  commerce, 
to  submit  the  case  under  the  state  law,  might  work  an  in- 
justice ui)()n  the   defendant ;  for   there  may  be  defenses  to 
actions  under  state  laws,  which  he  might  have  set  up  in 
his  answer,  and  which  he  would  not,  in  an  action  under 
the  federal  act.     In  such  a  case,  as  the  petition  only 
stated  a  cause  of  action  under  the  federal  act,  a  defendant 
could  scarcely  be  expected  to  anticipate  that  the  plain- 
tiff,  at   the   close  of  the   evidence,   would   switch   from 
law  to  law  so  as  to  make  it  obligatory  upon  the  de- 
fendant to   set  up  defenses   to   a  law  not  pleaded,   or 
relied  upon  in  the  petition.     The  converse  of  this  rule 
has  properly  been  applied  to  the  defendant  in  an  action 
under  the  federal  act,  for  it  has  been  repeatedly  decided 
that  a  defendant  cannot  defeat  the  plaintiff's  right  to 
recover  under  a  state  law,  by  claiming  that  he  was  en- 
gaged in  interstate  commerce  at  the  time,  unless  such  a 
defense  is  pleaded  in  the  answer.'"    If  sucli  a  defense  is 
to  be  made,  the  plaintiff  should  have  notice  of  it,  so 
that   he   may   take    such    action    as   may   be    necessary 
to  protect  his  interest.    On  the  other  hand,  if  a  plaintiff 
expects  to  recover  under  a  state  law,  lie  should  be  requir- 
ed to  plead  it  in  his  petition  so  that  the  defendant  may 
not  be  taken  by  surprise.    In  passing  upon  the  question 
under  discussion,  the  language  of  the  Supreme   Court 
of  Arkansas,  in  Midland  v.  Ky.  Co.* v.  Ennis,  cited  supra, 
states  the  rule  that  should  be  applied  in  such  cases,  as 

11.  Ullrich  V.  New  York,  N.  H.  action     under    the    federal,    then 
&  H.  R.  Co.,  193  Fed.  768.  there  is  a  variance.     Section  694, 

12.  Section   695,  inprn.     If  the  infra. 
plaintiff's  proof  shows  a  cause  of 


1186  Injuries  to  Interstate  Employes.         [§■  683 

follows:  ''It  is  insisted  now  that,  appellee  having  sned 
under  the  Employers'  Liability  Act,  he  cannot  recover 
in  this  action  nnder  the  laws  of  the  State  of  Oklahoma 
for  an  injnry  which  occnrred  while  the  deceased  was 
engaged  in  interstate  commerce.  Facts  which  give 
the  right  to  recover  under  the  state  law,  and  those  which 
give  the  right  to  recover  under  the  federal  stat- 
ute, constitute  separate  and  distinct  causes  of  action,  for 
the  federal  statute  is  exclusive  where  the  incident  is  em- 
braced within  interstate  commerce  service  and  does  not 
apply  where  it  is  in  intrastate  service.  The  two  clauses  of 
action  may,  however,  be  joined  in  the  same  complaint. 
Kirby's  Digest,  sec.  6079,  subd.  6.  There  cannot,  however, 
be  a  recovery  upon  a  cause  of  action  other  than  that 
stated  in  the  pleadings  and  upon  which  the  issue  is 
joined.  Patrick  v.  Whitley,  75  Ark.  465,  85  S.  W.  1179, 
5  Ann.  Gas.  672;  St.  Louis,  S.  F.  &  T.  Ey  Co.  v.  Scale, 
229  U.  S.  156.  33  Sup.  Ct.  651,  57  L.  Ed.  1129." 

§  684.  Petition  Stating  a  Cause  of  Action  Under 
State  Law,  Recovery  Permitted  Under  Federal  Act  When 
Omitted  Allegations  are  Supplied  by  the  Answer.  Even 
though  a  petition  for  damages  by  an  employe  against 
a  railroad  company  is  silent  as  to  the  allegations  nec- 
essary^ to  contitute  a  cause  of  action  under  the  federal 
act,  i.  e.,  engagement  of  the  one  and  employment  of  the 
other  by  it  in  interstate  commerce  at  the  time  of  the  in- 
jury, 5^et  courts  have  sustained  on  appeal  a  recovery  up- 
on such  a  petition  without  amendment,  under  the  federal 
act,  under  the  following  circumstances:  when  the  de- 
fendant's answer  alleged  it  was  engaged,  and  the  in- 
jured servant  was  employed,  in  interstate  commerce 
at  the  time  of  the  injury  and  the  plaintiff  admitted 
such  allegations  in 'his  reply,  a  recovery  under  the 
federal  act  was  sustained  on  appeal  because  the  allega- 
tions necessary  to  state  a  good  cause  of  action  under  the 
federal  act  were  supplied  by  the  defendant's  answer, 
and  under  the  doctrine  of  aider,  the  defect  in  the  petition 
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was  cured  by  the  answer."  The  courts,  in  some  of  the 
cases  cited,  tacitly  recog-nized  the  general  rule  tliat  a 
recovery  under  tlie  federal  act  would  not  be  pennitted 
under  a  petition  stating  a  cause  of  action  under  the 
laws  of  the  slate  and  also  specifically  held  that  the  rule 
of  exi)ress  aider  in  i)leadin,i?s  does  not  go  to  the  extent 
of  curing-  a  petition  which  states  no  cause  of  action;  but 
held  such  petitions,  being  silent  as  to  the  employment 
of  one  and  the  engagement  of  the  other  in  interstate 
commerce,  merely  stated  a  defective  cause  of  action  under 
the  federal  act.  To  the  extent  of  holding  that  a  petition 
for  damages  under  the  laws  of  a  state,  states  also  a 
cause  of  action  under  the  federal  act  although  defective, 
the  cases  cited  in  this  paragraph  seem  to  conflict  with 
the  rulings  by  other  courts  cited  elsewhere.^*  The  plain- 
tiff in  the  Vickeiy  case,  cited,  had  been  placed  in  a 
predicament  endangering  his  right  to  recover,  by  a 
former  opinion  of  the  same  court,  and  his  failure  to  keep 
alive  his  cause  of  action  under  the  federal  act  was  due 
to  the  court's  own  error  in  a  fonner  opinion  in  another 


13.  Connecticut.  Vickery  v. 
New  London  Northern  R.  Co.,  87 
Conn.  634,  89  Atl.  277. 

Georgia.  Savannah  &  N.  W.  Ry. 
Co.  V.  Roach,  19  Ga.  App.  388,  91 
S.  E.  506. 

Tennessee.  Nashville,  C.  &  St. 
L.  Ry.  Co.  V.  Anderson,  135  Tenn. 
666,  Ann.  Cas.  1917D  902,  185  S. 
W.    677. 

Texas.     Chicago,  R.  I.  &  G.  Ry. 

Co.  V.  Cosio,  Tex.  Civ.  App. 

,  182  S  W..  83. 

Vermont.  Niles  v.  Central  Ver- 
mont R.  Co.,  87  Vt.  356,  89  Atl. 
629;  White's  Adm'x  v.  Central  V. 
R.   Co.,  87  Vt.  330,   89  Atl.   618. 

A  verdict  against  a  railroad 
company  for  the  death  of  a  car 
repairer  engaged  in  interstate 
commerce,  was  sustained  by  the 
Supreme  Court  of  Arkansas  al- 
though the  complaint  did  not  ex- 


pressly declare  under  the  federal 
statute.  The  decedent  was  repair- 
ing a  car  in  Arkansas  consigned 
from  Kansas  City,  Mo.,  to  Tuck- 
erman.  Ark.  The  court  said: 
"The  plaintiff  does  not,  in  her 
complaint,  expressly  declare  upon 
the  federal  statute  known  as  the 
Federal  Employers'  Liability 
Act.'  Nor  does  the  complaint 
even  contain  an  allegation  that 
Sharp  was  engaged  in  work  on 
a  car  used  in  interstate  com- 
merce; but  that  fact  is  set  forth 
in  the  answer  and  the  case  was 
tried  under  the  terms  of  that 
statute.  The  rights  of  the  par- 
ties must  therefore  be  determined 
by  the  te-ms  of  the  federal  stat- 
ute." St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Sharp,  115  Ark.  308.  171 
S.  W.  95. 

14.     Sections  682  and  683,  supra. 
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case  subsequenty  reversed  by  the  Supreme  Court  of  the 
United  States."    In  the  former  opinion  in  the  other  case 
the  court  had  declared  the  Employers'  Liability  Act  of 
1908  invalid  as  being-  in  conflict  with  the  Constitution 
of  the  United  States.    The  plaintiff  in  the  Vickery  case, 
relyiuii"  u]ion  this   opinion,  brought  his  action   against 
the  railroad  company  under  the  state  law.     It  was  con- 
ceded   that    he    was    engaged    in    interstate    commerce. 
After  the  two-year  period  of  limitation  under  the  federal 
act  had  expired,  the  United  States  Supreme  Court  in  the 
Mondou  case  held  that  the  federal  act  was  valid."'    The 
plaintiff  then  sought  to  amend  his  petition  by  alleging 
that  the  defendant  was  engaged  and  that  he  was  em- 
ployed in  interstate  commerce  at  the  time  of  the  injury. 
The  trial  court  refused  to  permit  an  amendment  on  the 
ground  that  the  cause  of  action  under  the  federal  act 
had  expired.    Afterwards  the  defendant  filed  an  amended 
answer  alleging  the  engagement  of  the  company  and  the 
employment  of  the  plaintiff  in  interstate  commerce  at 
the  time  of  the  injury.     The  plaintiff  then  filed  a  reply, 
admitting  these  allegations  of  the  amended  answer  and 
concluded  his  reply  with  a  prayer  for  recovery  under 
the  federal  act.    To  this  reply  the  defendant  demurred 
because,  among  other  things,  it  was  a  departure  from 
the    original   petition.      The    trial    court    overruled   the 
demurrer  and  the  defendant,  refusing  to  stand  on  the 
demurrer,  proceeded  to  trial.   On  the  issues  thus  framed 
by  the  pleadings  a  trial  was  had  with  the  usual  result — a 
verdict  by  the  jury  against  the  railroad  company.     In 
the    appellate    court    the    case    therefore    turned    upon 
questions  of  pleading  a,nd  the  court  held,   (a)   that  the 
plaintiff's  petition  stated  a  cause  of  action  defectively 
under    the    federal    act    as    distinguished    from    a    de- 
fective cause  of  action,    (b)    that  the  answer  supplied 
the   defective    allegations    of   the    petition,    (c)    that    a 
petition  which  states  no  cause  of  action  cannot  be  aided 
by  allegations  in  an  answer,   (d)  tliat  a  i)etition  which 

15.      In    re    Second    Employers'       C.    A.    875,    38    L.    R.    A.    (N.    S.) 
Liability  Cases,  223  U.  S.  1,  56  L.       44. 
Ed.  327,  32  Sup.   Ct.  1G9.  1   N.  C.  IG.      Section    415,    supra. 
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states  a  canst!  of  action  defectively  under  the  federal 
act  may  be  aided  l>y  allegations  in  the  answer  aHlu)n,u:li 
filed  after  the  two-year  period  of  limitation,  and  (e) 
that  defendant 's  demurrer  to  the  reply  on  the  ground  of 
departure  was,  under  the  rules  of  i)leadin,a:  in  that  state 
waived  by  going  to  trial.  In  the  other  case  by  the  same 
court,  Niles  v.  Central  V.  Ry.  Co.,  cited  supra,  it  was 
held  by  the  court  that  when  a  petition  stated  a  cause 
of  action  under  the  state  law  and  the  plaintiff  sought  in 
his  reply  to  allege  facts  showing  liability  under  the 
federal  act,  such  matter  constituted  a  departure. 

§  685,  Recovery  Under  Petition  Stating  Cause  of 
Action  Under  State  Law  Though  Evidence  Shows  a 
Case  Under  Federal  Act,  Harmless  Error  on  Appeal, 
When.  Notwithstanding  that,  in  an  action  by  an  em- 
ploye against  a  railroad  company,  the  evidence  disclosed 
that  the  carrier  was  engaged  and  the  injured  servant 
was  emi)loyed  in  interstate  commerce,  but  the  petition 
was  based  upon  the  state  law  and  a  recovery  was 
permitted  by  the  trial  court  under  the  state  law,  yet 
such  an  error  will  not  work  a  reversal  on  appeal,  unless 
the  defendant  has  been  prejudiced  thereby.^^  For 
example,  where  a  case  was  tried  under  the  laws  of  the 
state  of  Wisconsin  and  it  ai)])eared  in  evidence  that  the 
plaintiff  was  engaged  in  interstate  commerce,  the  error 
of  the  trial  court  in  refusing  to  submit  the  cause  under 
the  state  law  was  held  not  to  be  prejudicial  as  it  did 
not  appear  that  there  were  any  differences  between  the 
state  and  the  federal  statutes  that  made  the  railway 
company's  position  worse  if  tried  on  the  hypothesis  that 
the  state  law  governed.'^     Similarly,  it  was  held  that, 

17.  Chicago,  R.  I.  &  P.  R.  Co.  erton,  182  Ind.  208,  105  N.  E.  1025. 
V.  Wright,  239  U.  S.  548,  60  L.  j,j  ^  359.  pernette  v.  Pere  Mar- 
Ed.  431.  36  Sup.  Ct.  185:  Chicago  ^^^^^^^  ^  ^^  ^^.  ^^.^^  g..  ^^^ 
&  N.  W.  R.  Co.  V.  Gray,  237  U. 
S.  399.  59  L.  Ed.  1018,  35  Sup.  Ct. 
620,  9  N.  C.  C.  A.  452;  Grand 
Trunk  Western  Ry.  Co.  v.  Thrift  ^o-   I'^l  S.  C.  86.  85  S.  E.  374. 

Trust  Co.,  Ind.  ,  115  N.  18.      Chicago    &    N.    \V.    R.    Co. 

E.  685;    Southern  R.  Co.  v.  How-  v.  Gray.  237  U.   S.  399,  50  L.   Ed. 


N.  W.  834.  141  N.  W.  1084;  Koen- 
necke  v.   Seaboard   Air   Line  Ry. 
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if  the  federal  law  was  more  faA^orable  to  the  defendant 
fhau  the  state  law,  it  wonld  not  be  a  reversible  error 
for  the  appellate  court  to  let  a  recover}^  under  the  state 
law  stand  even  though  the   evidence  discloses   a  case 
under  the  federal  law,  the  error  in  such  a  case  not  being 
material  and  prejudicial."     In  another  case,  where,  un- 
der  similar   circumstances,    defendant    availed    himself 
during  the  trial,  of  all  the  defenses  that  he  would  have 
had  under  the  federal  law,  it  was  held  that  the  trial 
court,  in  permitting  a  recovery  under  the  state  law,  did 
not  commit  such  an  error  as  would  require  a  reversal 
because  it  did  not  appear  that  the  defendant  had  in  any 
waj"    been  prejudiced.^"     Courts  are  not  inclined  to  listen 
with  patience  to  defenses  as  to  which  law  is  applicable 
when  the  claim  is  made  or  denied  as  the  exigencies  of 
the   situation   may   be   advantageous  to   the    defendant 
that  the  plaintiff  and  the  defendant  were  engaged  in 
interstate  commerce  if  it  appears  from  all  the  facts  in 
the  case  that  such  defenses   are  made  purely  for  de- 
lay and  where  they  do  not  affect  the  substantial  rights' 
of  the  parties. ^^     In  the  Nelson  case  his  original  com- 
l^laint  stated  a  cause  of  action  under  both  the  federal 
and  the  state  law.    The  defendant  in  answering  admitted 
that    the   plaintiff  was  injured,  but  denied  that  either  the 
plaintiff  or  the  defendant  was  engaged  in  interstate  com- 
merce at  the  time  of  the  accident  and  injury.    A  further 


1018,   35   Sup.   Ct.   620,   9   N.  C.   C. 
A.    452. 

19.  Mcintosh  v.  St.  Louis  &  S. 
F.  R.  Co.,  182  Mo.  App.  288,  108 
S.   W.    821. 

20.  Southern  R.  Co.  v.  Hower- 
ton,  182  Ind.  208,  105  N.  E.  1025. 

In  an  action  by  an  employe 
against  a  common  carrier  by  rail- 
road for  injuries,  the  petition 
stated  a  cause  of  action  under 
the  common  law.  Defendant 
pleaded  in  its  answer  that  the 
plaintiff  had  accepted  benefits 
from  a  relief  fund,  thus  releasing 
the    defendant.      Plaintiff    in    his 


reply  pleaded  the  federal  statute 
abolishing  such  defenses  and  prov- 
ed facts  showing  federal  statute 
applied.  Defendant  at  the  trial  ad- 
mitted plaintiff  was  employed  in 
interstate  commerce.  It  was  held 
that  the  cause  should  have  been 
submitted  to  the  jury  under  the 
federal  act  as  the  defendant  was 
not  prejudiced  thereby.  Hogarty 
V.  Philadelphia  &  R.  R.  Co.,  245 
Pa.  443,  91  Atl.  854. 

21.  Illinois  Cent.  R.  Co.  v.  Nel- 
son, 128  C.  C.  A.  525,  212  Fed. 
69. 
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defense  of  coiitribiitorv  ne^lii^eiice  and  assuiiii>tioii  of 
risk  was  pleaded.  Al^'ter  the  jury  was  empanelled  and 
sworn,  the  counsel  for  defendant  admitted  that  the  de- 
fendant was  liable  for  the  injury  to  plaintiff  unless  tiie 
latter  assumed  the  risk  of  the  injury  or  was  guilty  of 
contributory  negligence.  Thereupon,  before  any  evi- 
dence was  introduced,  the  ])laintiff  immediately  moved 
to  amend  his  petition  l)y  striking  out  the  allegation 
that  he  and  the  defendant  were  engaged  in  interstate 
commerce  so  that  the  complaint  stated  a  cause  of  action 
under  the  state  law.  Although  the  defendant  had 
denied  in  its  answer  that  either  of  the  parties  were  en- 
gaged in  interstate  commerce,  defendant's  counsel  ob- 
jected to  the  amendment.  Counsel  for  ])iaintiff  then 
offered  to  admit  that  both  parties  were  engaged  in  inter- 
state commerce  if  counsel  for  defendant  wished  to 
allege  that  fact.  The  offer  was  not  accepted  and  the 
court  granted  the  plaintiff's  motion  to  amend  its 
petition,  which,  after  the  amendment,  stated  only  a  cause 
of  action  under  the  state  law.  After  the  plaintiff's 
amendment  was  made  defendant's  counsel  amended  his 
answer  by  alleging  that  the  defendant  was  engaged  in 
interstate  commerce  at  the  time  of  plaintiff's  injury 
but  did  not  allege  that  the  plaintiff  was  also  employed 
in  such  commerce  at  the  same  time.  In  the  course  of 
the  trial  evidence  was  introduced  which  tended  to 
prove  that  each  of  the  parties  was  engaged  in  interstate 
commerce.  No  substantial  evidence  was  introduced  in 
support  of  the  defense  of  assumption  of  risk  or  con- 
tributory negligence.  At  the  close  of  all  the  evidence 
the  plaintiff  moved  to  strike  out  the  evidence  that  the 
parties  were  engaged  in  interstate  commerce  at  the  time 
of  the  accident,  on  the  ground  that  the  answer  did  not 
set  up  that  defense.  Counsel  for  defendant  moved  to 
amend  the  answer  so  as  to  plead  that  defense  but  his 
motion  was  denied  and  the  motion  of  the  ])laintiff  to 
strike  out  the  evidence  was  granted.  The  federal 
circuit  court  of  ai^peals,  in  considering  this  case  on 
appeal,  held  that  in  view  of  the  fact  that  the  negligence 
was  admitted  and  that  no  evidence  of  assumption  of 
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risk  or  contributoiy  negligence  was  introduced  by  de- 
fondant,  the  errors  of  the  court  did  not  prejudice 
the  defendant.  Speaking  of  these  gymnastic  gyrations 
of  a  litigant  in  a  court  of  justice,  Judge  Sanborn,  for 
the  court,  said :  ' '  No  error  is  perceived  in  these  rulings. 
The  defendant  was  offered  its  choice  of  the  defense  of 
a  cause  of  action  for  an  admitted  liability'  under  the 
federal  law  or  under  the  state  law.  When  the  plaintiff 
alleged  that  his  cause  of  action  arose  under  the  federal 
law,  the  defendant  denied  that  it  arose  under  that  law. 
When  the  plaintiif  alleged  by  an  amendment  that  his 
cause  of  action  arose  under  the  state  law,  counsel  for 
the  defendant  now  insists  that  he  intended  to  amend 
his  answer  so  as  to  plead  that  it  arose  under  the  federal 
law.  The  court  held  that  his  amended  pleading  was 
insufficient  to  present  that  issue,  and  that  ruling  was 
clearly  right,  for  it  was  indispensable  to  a  plea  of  that 
fact  that  the  defendant  should  aver  that  the  plaintiff 
and  his  employer  were  each  engaged  in  interstate 
commerce  at  the  time  of  the  accident,  and  the  defendant 
did  not  allege  that  the  plaintiff  was  so  engaged.  There 
was  no  error  in  the  granting  of  the  motion  to  strike 
out  the  evidence  to  the  effect  that  the  parties  were  en- 
gaged in  interstate  commerce  because  there  was  no 
pleading  to  warrant  its  admission  and  it  was  no  abuse 
of  discretion  for  the  court  to  refuse  the  defendant 
permission,  at  the  close  of  the  trial,  to  inject  that  issue 
into  the  case  when  the  record  conclusively  proved  that 
the  only  purpose  of  the  attempt  to  introduce  it  was  to 
postpone  the  plaintiff's  recover}^  of  damages  caused  by 
the  admitted  negligence  of  the  defendant.  Not  only 
this,  but  if  there  had  been  error  in  these  rulings  it 
would  not  have  been  fatal  to  this  trial,  because  de- 
fendant's liability  for  its  negligence  was  admitted, 
there  was  no  substantial  evidence  of  the  plaintiff's 
assumption  of  the  risk  of  his  injury,  or  of  his  contri- 
butory negligence,  the  same  person,  the  plaintiff,  was 
entitled  to  recover  whether  liis  cause  of  action  arose 
under  tlie  federal  law  or  under  the  state  law,  the  only 
question  remaining  at  issue  was  the  amount  of  the  re- 
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coverable  damages,  and  llic  rules  foi-  ilic  moasurement 
of  tliese  daniagos  were  identical  under  tlie  federal  law 
and  under  tlie  stale  law,  so  that  it  api)eared  beyond 
doubt  from  the  i^leadings  and  the  evidence  that  an  error 
in  tliese  rulings  did  not  prejudice  and  could  not  have 
])rejudiced  the  defendant,  and  error  without  prejudice 
is  no  ground  for  reversal.  Where,  in  an  action  against 
a  common  carrier  for  a  negligent  injury,  the  same 
])arty,  if  any  one,  is  entitled  to  recover  on  the 
alleged  cause  of  action,  and  the  rules  of  law  goveniing 
the  trial  of  the  issues  in  the  case  are  the  same  under 
the  federal  emjiloyers'  liability  act  and  under  the  state 
laws,  and  no  (piestion  of  jurisdiction  is  involved,  it  i« 
immaterial  whether  the  action,  trial,  and  jud.gment  are 
had  under  the  federal  law  or  under  the  state  law. 
Because  there  was  no  substantial  evidence  to  sustain  a 
verdict  that  the  plaintiff  assumed  the  risk  of  his  injury 
or  that  he  was  guilty  of  contributory  negligence,  this 
record  satisties  beyond  doubt  that  the  alleged  errors  in 
the  rulings  of  the  court  on  these  subjects,  as  well  as  on 
matters  relating  to  the  question  whether  the  cause  of 
action  arose  under  the  federal  law  or  under  the  state 
law,  did  not  prejudice  and  could  not  have  prejudiced 
the  defendant,  and  they  are  accordingly  dismissed  with- 
out further  discussion,  whether  they  were  made  upon 
or  exclusion  of  evidence,  in  the  charge  of  the  court,  or 
questions  regarding  the  pleadings,  upon  the  admission 
in   its  refusal   of  requested   insti'uctions. " 

§  686.  Pleading-  Cause  of  Action  Under  State  Law 
in  One  Count  and  Under  Federal  Act  in  Another  Count, 
Allowed.  All  of  the  courts  have  generally  agreed  on 
the  proposition  that  the  plaintiff,  if  he  is  the  proper  party 
under  both  laws,  may  set  up  facts  in  one  count  of  the 
petition  showing  liability  under  the  federal  act,  and 
may,  in  another  count  of  the  same  petition,  plead  facts 
showing  liability  under  the  state  law."    In  other  words, 

22.      United    States.      Lucchetti  Alabama.      Ex     parte     Atlantic 

V.  Philadelphia  &  R.  Ry.  Co..  233       Coast   Line   R.   Co..    190   Ala.   132. 
Fed.    137.  G7    So.    250:    Atlantic    Cou'rit    Line 
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the  pleader  may   charge   a  violation  of  both  laws   in 
separate  counts  of  the  same  petition.    After  so  pleading- 
liability   under  both  laws,   at   what    stage   of  the   pro- 
ceedings subsequently,  he  will  be  required  to  elect,  if  at 
all,  depends  upon  the  rules  of  procedure  of  the  courts 
of  the  state  where  the  suit  is  pending.     As  the  federal 
law,  when  applicable,  gives  the  exclusive  remedy  and 
as,   in   some   states,   the   questions    involved    under   the 
state  and  federal  act  are  very  different,  some  conflict 
has  arisen  as  to  when  a  motion  to  elect,  should  be  sus- 
tained,  and   these  cases  will   be   hereinafter   reviewed. 
On  the  other  proposition,  as  to  whether  liability  under 
the  two  laws  may  be  pleaded  in  separate  counts  in  the 
same  petition,  the  Supreme  Court  of  the  United  States 
approved  the  practice,  although  such  questions  necessa- 
rily  depend  upon   the   rules   of   pleading   in   the    state 
where  the  action  is  pending."^     In  the  Hayes  case,  the 
United    States    Supreme    Court    said:      "The    plaintiff 
asserted  only  one  right  to  recover  for  the  injury,  and 


R.  Co.  V.  Jones,  9   Ala.  App.  499, 
63  So.  693. 

Colorado.      Denver    &    R.    G-    R- 

Co.  V.  Wilson, Colo. ,  163 

Pac.   857. 

Connecticut.  Hubert  v.  New- 
York,  N.  H.  &  H.  R.  Co.,  90  Conn. 
261,    96    Atl.    967. 

Georgia.    Savannah  &  N.  W.  Ry. 

Co.  V.  Roach,  Ga.  App.  , 

91  S.  E.  .506;    Louisville  &  N.  R. 

Co.  V.   Layton,  Ga.  ,   90 

S.   E.   53. 

Kentucky.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Clarke,  169  Ky. 
662,  185  S.  W.  94;  Louisville  & 
N.  R.  Co.  v.  Moore,  156  Ky.  708, 
161    S.    W.    1129. 

South  Carolina.  Koennecke  v. 
Seaboard  Air  Line  Ry.,  101  S.  C. 
86,  85  S.  E.  374;  Howell  v.  Atlan- 
tic Coast  Line  R.  Co.,  99  S.  C. 
417,  83  S.  E.  639. 

Texas.  San  Antonio  &  A.  P.  Ry. 
Co.    V.    Littleton,    Tex.    Civ. 


App.    ,   180    S.    W.   1194. 

Vermont.  Bouchard  v.  Central 
Vermont  R.  Co.,  87  Vt.  399,  L. 
R.   A.   1915C   33,  89   Atl.   475. 

Virginia.  Norfolk  &  W.  Ry.  Co. 
V.  Tucker's  Adm'x,  120  Va.  540, 
91  S.  E.  G14. 

23.  Wabash  R.  Co.  v.  Hayes, 
234  U.  S.  86,  58  L.  Ed.  1226,  34 
Sup.  Ct.  729,  6  N.  C.  C.  A.  224; 
Bankson  v.  Illinoi-s  Cent.  R.  Co  , 
196  Fed.  171;  Midland  Valley  R. 
Co.  V.  Ennis,  109  Ark.  206,  159 
S.  W.  214;  Atkinson  v.  Bullard, 
14   Ga.  App.  69,   80  S.  E.  220. 

A  demurrer  on  the  ground  of 
misjoinder  of  courts  where  a 
cause  of  action  under  the  federal 
law  is  stated  in  one  count  and 
under  the  state  law  in  another, 
should  be  overruled.  Bouchard 
V.  Central  Vermont  R.  Co.,  87 
Vt.  399,  L.  R.  A.  1915C  33,  89  Atl. 
475. 
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in  the  nature  of  things  lie  could  have  but  one.  Whether 
it  arose  under  the  Federal  act  or  under  the  state  law, 
it  was  equally  cot^rnizable  in  the  state  court;  and  had  it 
been  presented  in  an  alternative  way  in  separate  counts, 
one  containing  and  another  omitting  the  allegation  that 
the  injury  occurred  in  interstate  commerce,  the  propriety 
of  proceeding  to  a  judgment  under  the  latter  count, 
after  it  appeared  that  the  first  could  not  be  sustained, 
doubtless  would  have  been  freely  conceded.  Certainly, 
nothing  in  the  Federal  act  would  have  been  in  the  way." 

§  687.  Petition  Need  not  "Specifically  Refer  to  the 
Act  if  Facts  Showing  Liability  Thereunder  are  Pleaded. 
If  the  petition  of  the  plaintiff  alleges  facts  which  show 
that  the  defendant  was  a  common  carrier  by  railroad 
in  interstate  commerce  at  the  time  of  the  accident  and 
that  the  plaintiff  was  employed  by  it  in  such,  commerce, 
the  statute  applies  although  no  reference  is  made  to  it 
in  the  petition."    Since  all  state  courts  are  required  to 


24.  United  States.  Kansas  City 
W.  R.  Co.  V.  McAdow,  240  U.  S. 
51,  60  L.  Ed.  520,  36  Sup.  Ct.  252, 
11  N.  C.  A.  857;  Garrett  v.  Louis- 
ville &  N.  R.  Co.,  235  U.  S.  308, 
59  L.  Ed.  242,  35  Sup.  Ct.  32; 
Grand  Trunk  Western  Ry.  Co.  v. 
Lindsay,  233  U.  S.  42,  58  L.  Ed. 
838,  34  Sup.  Ct.  58,  Ann.  Cas. 
1914C  168;  Missouri,  K.  &  T.  R. 
Co.  V.  Wulf,  226  U.  S.  570,  57 
L.  Ed.  355.  33  Sup.  Ct.  135,  Ann. 
Cas.  1914B  284;  Ulrich  v.  New 
York,  N.  H.  &  H.  R.  Co.,  193 
Fed.  768;  Smith  v.  Detroit  &  T. 
S.  L.  R.  Co..  175  Fed.  506. 

Arkansas.  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Hesterly,  98  Ark.  240, 
135    S.    W.    874. 

Colorado.      Denver    &   R.   G.    R. 

Co.  V.  Wilson.  Colo. ,  163 

Pac.    857. 

Georgia.  Louisville  &  N.  R.  Co. 
V.  Barrett,  143  Ga.  742.  85  S.  E. 
923;    Gainesville    Midland    Ry.    v. 


Vandiver,  141  Ga.  350,  80  S.  E. 
997;  Charleston  &  W.  C.  R.  Co. 
V.  Brown,  13  Ga.  App.  744,  79  S. 
E.  932;  Southern  R.  Co.  v.  Ansley, 
8   Ga.   App.  325,   68   S.   E.   1086. 

Illinois.  Wagner  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  277  ni.  144,  115  N. 
E.  201. 

Iowa.  Bradbury  v.  Chicago.  R. 
I.  &  Pac.  Ry.  Co.,  149  Iowa  51. 
40  L.  R.  A.  (N.  S.)  684,  128  N. 
W.  1. 

Kentucky.  Baltimore  &  O.  R. 
Co.  v.  Smith,  169  Ky.  593,  184 
S.  W.  1108;  Cincinnati,  N.  O.  4 
T.  P.  R.  Co.  v.  Tucker,  168  Ky. 
144.    181    S.    W.    940. 

Michigan.  Jorgenson  v.  Grand 
Rapids  &  I.  R.  Co.,  189  Mich.  537. 
15.')  N.  W.  535. 

Minnesota.  Ahrens  v.  Chicago. 
M.  &  St.  P.  R.  Co.,  121  Minn.  335. 
141  N.  W.  297;  McDonald  v.  Rail- 
way Transfer  Co.  of  Minneapolis. 
121    Minn.    273.    141    N.    W.    177; 
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take  judicial  notice  of  the  federal  law,  it  is  not  necessary 
to  specilically  plead  tliat  law  if  facts  showing  liability 
thereunder  are  stated  in  the  petition."  The  petition 
need  not  state  in  so  many  words  that  the  action  is 
brought  under  the  federal  statute.  It  is  sufficient  if  the 
statement  of  facts  in  the  petition  bring  the  cause  with- 
in the  terms    of  the  statute.^' 


Denoyer  v.  Railway  Transfer  Co., 
of  Minneapolis  121  Minn.  269,  141 
N.  W.  175. 

Missouri.  Pipes  v.  Missouri 
Pac.  R.  Co.,  267  Mo.  385,  184  S 
W.  79;  Hartman  v.  Chicago,  B 
&  Q.  R.  Co.,  192  Mo.  App.  271 
182  S.  W.  148;  Carpenter  v.  Kan 
sas  City  Southern  R.  Co.,  189  Mo 
App.  164,  175  S.  W.  234;  Mcln 
tosh  V.  St.  Louis  &  S.  F.  R.  Co. 
182   Mo.  App.  288,  168  S.  W.  821 

North  Dakota.  Hein  v.  Great 
Northern  R.  R.,  34  N.  D.  440  159 
N.  W.  14. 

Oklahoma.     Chicago,  R.  I.  &  P. 

Ry.    Co.    V.    Hughes,    Okla. 

,  166  Pac.  411;  St.  Louis  &  S. 

F.  R.  Co.  V.  Snowden,  48  Okla. 
115,   149  Pac.  1083. 

Pennsylvania.  Hogarty  v.  Phil- 
adelphia &  R.  R.  Co.,  255  Pa.  236, 
99  Atl.  741;  Hogarty  v.  Philadel- 
phia &  R.  R.  Co.,  245  Pa.  443,  91 
Atl.  854. 

South  Carolina.  Mims  v.  Atlan- 
tic Coast  Line  R.  Co.,  100  S.  C. 
375,  85  S.  E.  372. 

Texas.     Chicago,  R.  I.  &  G.  Ry. 

Co.   V.   De   Bord,  ■ Tex.   , 

192   S.   W.   767;    Chicago,  R.  I.  & 

G.  Ry.  Co.  V.  Cosio, Tex.  Civ. 

App.    ,    182    S.    W.    83;     San 

Antonio  &  A.  P.  Ry.  Co.  v.  Little- 
ton,    Tex.  Civ.  App.  ,  180 

S.  W.   1194. 

Vermont.  Bouchard  v.  Central 
Vermont    R.    Co.,    87   Vt.    399,   L. 


R.   A.   1915C  33,  89  Atl.  475. 

Wisconsin.  Calhoun  v.  Great 
Northern  R.  Co.,  162  Wie.  264, 
156  N.  W.  198;  Rowlands  v. 
Chicago  &  N.  W.  R.  Co.,  149  Wis. 
51,  Ann.  Cas.  1916E  714,  135  N. 
W.  156. 

25.  Florida.       Seaboard       Air 

Line  Ry.,  v.  Hess,  Fla.  , 

74   So.    500. 

Georgia.  Southern  R.  Co.  v. 
Ansley,  8  Ga.  App.  325,  68  S.  E. 
1086. 

Illinois.  Wagner  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  277  111.  114,  115 
N.  E.  201. 

Indiana.  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  V.  Farmers  Trust  & 
Savings  Co,  183  Ind.  287,  108  N. 
E.  108;  Vandalia  R.  Co.  v.  String- 
er, 182  Ind.  676,  106  N.  E.  865, 
107   N.   B.    673. 

Minnesota.  McDonald  v.  Rail- 
way Transfer  Co.  of  Minneapolis, 
121   Minn.   273,   141   N.  W.   177. 

26.  United  States.  Tralich  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  217 
Fed.  675;  Garrett  v.  Louisvillei 
&  N.  R.  Co.,  117  C.  C.  A.  109, 
197  Fed.  715,  3  N.  C.  C.  A.  769; 
Ulrich  V.  New  York,  N.  H.  &  H. 
R.  Co.,  193  Fed.  768;  Whittaker 
V.  Illinois  Cent.  Ry.  Co.,  176  Fed. 
130;  Clark  v.  Southern  Pac.  Co., 
175  Fed.  122;  Cound  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  173  FetJ. 
527. 

Alabama.  Southern  R.  Co.  v. 
Peters,   194   Ala.   94,   69   So.   611; 
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§  688.  State  Law  as  to  Sufficiency  of  Pleading 
Governs.  In  an  action  undci-  llio  federal  act  l)r()n^lil 
in  the  state  courts,  the  rules  of  i)leadino-  and  procedure 
of  the  state  where  the  action  is  hein^-  ])rosecuted, 
governs  throngliout."'  When  a  general  all<'.<j:ation  of 
nes'lift'onco  is  sufficient  \nider  the  rules  ai)plied  by  tlie 
state  courts  in  ordinary  actions,  such  an  allegation  is 
sufficient  in  an  action  nudei-  the  federal  act  prosecuted 
in  the  state  couii.-"* 

§  689.  Allegations  as  to  Engagement  in  Interstate 
Commerce  Held  Sufficient.  A  petition  in  an  action  for 
personal  injuries  stating  that  the  defendant  was  a 
common  cq,rrier  by  railroad  and  engaged  in  interstate 
commerce  between  the  several  states  and  that  the 
plaintiff  was  employed  as  a  brakeman  on  a  freight 
train  running  from  one  state  to  another,  contained 
sufficient  allegations  to  show  interstate  employment 
within  the  terms  of  the  federal  act.^^  Where  the  injury 
was  stated  in  tlie  petition  of  plaintiff  in  an  action  under 
the  federal  act,  to  have  been  caused  by  the  negligence 
of  the  railway  company  while  it  was  engaged  as  a 
common  carrier  in  carrying  on  interstate  commerce 
and    while   the   plaintilf   was   employed   by   it   in   such 


Atlantic  Coast  Line  R.  Co.  v. 
Jones,  12  Ala.  .App.  419,  67  So. 
632. 

Arkansas.  St.  Louis,  L  M.  & 
S.  R.  Co.  V.  Hesterly,  98  Ark. 
240,  135  S.  W.  874:  Kansas  City 
Southern  R.  Co.  v.  Cook,  100  Ark. 
467,  140  S.  W.  579. 

Minnesota.  Denoyer  v.  Railway 
Transfer  Co.  of  Minneapolis,  141 
Minn.  269,  141   N.  W.   175. 

Oklahoma.      St.    Louis    &    S.    F. 
R.  Co.  V.   Snowden,  48   Okla.  115, 
149    Pac.    1083. 
Texas.      Chicago,  R.  I.  &  G.  Ry. 

Co.  V.  Cosio,  Tex.  Civ.  App. 

App.  ,  182  S.  W.  S3;   San  An- 
tonio  &   A.    P.    Ry.    Co.   V.    Little- 


ton,    Tex.  Civ.  App.  ,  180 

S.   W.   1194. 

27.  Kansas  City  Western  R.  Co 
V.  McAdow,  240  U.  S.  51,  00  L.  Ed. 
520,  36  Sup.  Ct.  252,  11  N.  C.  C.  A. 
857,  Gibson  v.  Billingham  &  N.  Ry 
Co.,  213  Fed.  488;  Chesapeake  & 
O.  R.  Co.  V.  Kelly's  Adm'r,  161  Ky. 
655,  171  S.  W.  185;  Winters  v. 
Minneapolis  &  St.  L.  R.  Co.,  127 
Minn.   532,  148   N.  W.   1096. 

28.  Louisville  &  N.  R.  Co.  v. 
Stewart's  Adm'x,  156  Ky.  550,  IGl 
S.  W.  557. 

29.  Kansas  City  Southern  R. 
Co..  V.  Cook,  100  Ark.  467,  140  S. 
W.   579. 
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commerce,    the    allegation    was    held     sufficient.''      A 
petition,   in   an  action  by  an   administrator   imder   the 
federal  act,  alleging  that  the  railroad  on  which  decedent 
was  killed  ran  from  one  state  to  another,  that  he  was 
killed  in  making  up  a  train  to  be  moved  to   another 
state  and  that  the  defendant  ran  trains  over  the  state 
line,  contained  a  sufficient  statement  as  to  the  applica- 
bility of  the  federal  act  in  connection  with  other  facts 
showing  negligence  and  dependency.''     A  petition  for 
personal    injuries    against    a    railroad    company    which 
alleged    that    the   company   was   a   corporation    of    the 
state,  that  the  injured  employe  was  working  on  a  bridge 
which  formed  a  part  of  the  track  and  roadbed  of  the 
railroad   company   and  that  while   so   engaged   he   was 
injured,  was  held  to  have  stated  a  cause  of  action  under 
the  federal  act  although  the  petition  did  not  state  that 


30.  Grand  Trunk  Western  Ry. 
Co.  V.  Lindsay,  233  U.  S.  42,  58  L. 
Ed.  838,  34  Sup.  Ct.  581,  Ann.  Cas. 
1914C    168. 

A  complaint  in  an  action  against 
a  common  carrier  by  railroad  for 
injuries  to  a  brakeman  stated  that 
the  defendant  was  a  railroad  cor- 
poration    engaged     in     interstate 
commerce    and    that    the    brake- 
man  was   injured     by    reason    of 
the    carelessness    of    the    engineer 
in  permitting  the  water  to  become 
low    on   the    crown    sheet   of   the 
locomotive  and  then  suddenly  in- 
jecting water  into  the  boiler  which 
caused    a    sudden    and     extreme 
amount  of  steam  to  be  generated 
and    caused    the    crown    sheet   to 
drop   into  the  fire  box  producing 
a    loud    report    and    noise,    which 
led   the   brakeman   to   believe   he 
was    in    danger    of    great    bodily 
harm,  and,  acting  on  that  belief, 
jumped   from   the  window  of  the 
cab  and  was  injured.     It  was  held 
that  the  complaint  stated  suffici- 
ent facts  to  show  a  cause  of  action 


either  under  the  state  statute  or 
under    the    federal    statute.     Van- 
dalia  R.  Co.  v.  Stringer,  182  Ind. 
676,  106  N.  E.  865,  107  N.  B.  673. 
The  court,  in  the  case  just  cited, 
decided  that  the  plaintiff,   in   an 
action  for  injuries,  is  only  requir- 
ed to  plead  the  facts  and  that  a 
recovery  may  be  then  had  accord- 
ing as  the  evidence  may  develop 
a  case  under  the  one  liability  or 
the  other.     While  the  complaint  in 
this  case  may  have  been  sufficient 
under  the  laws  of  the  state,  yet 
it   was    not   sufficient   to   show   a 
cause  of  action  under  the  federal 
statute   as   there   was    no    allega- 
tion or  facts  pleaded  showing  that 
the  injured  employe  at  the  time  of 
the  injury  was  employed  in  inter- 
state  commerce   although   there 
was  an  allegation  that  the  railroad 
company  was  so  engaged. 

31.  Hackett  v.  Chicago,  T.  &  L. 
Ry.  Co.,  170  111.  App.  140;  Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Stalcup, 

Tex.   Civ.   App.  ,   167   S. 

W.  279. 
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the  company  was  engaged  in  interstate  eonnnerce.^^ 
A  complaint  alleging  that  the  defendant,  as  a  common 
carrier  by  railroad,  owned  a  line  of  railroad  from  a 
point  in  one  state  to  a  point  in  another,  and  that  the 
plaintiff,  while  working  on  a  passenger  train  on  said 
road,  was  injured  in  a  head-on  collision  due  to  the 
negligence  of  the  defendant,  stated  a  cause  of  action 
under  the  federal  act.^^  A  complaint  stating  that 
the  plaintiff",  when  he  was  injured,  was  employed  as  a 
fireman  on  a  passenger  train  running  from  Chicago, 
Til.,  to  ^filwaukee.  Wis.,  was  held  sufficient  to  show  that 
the  company  was  engaged  in  interstate  commerce  and 
that  the  plaintiff  was  employed  by  it  in  such  com- 
merce."**  An  allegation  that  the  defendant  owned  and 
operated  a  line  of  steam  railway  through  the  state  of 
Indiana  and  into  the  adjoining  state  of  Illinois  and  Ohio, 
and  that  it  was  engaged  in  hauling  and  carrying  both 
freight  and  passengers  on  its  line  of  railway  in  and 
through  the  aforesaid  states,  was  sufficient  to  show  that 
the  carrier  was  engaged  in  interstate  commerce.'^  A 
complaint  alleging  that  the  defendant's  line  of  railroad, 
extending  from  a  point  in  one  state  to  a  point  in  another, 
was  used  in  interstate  commerce,  and  that  the  plaintiff 
was  employed  as  a  bridge  carpenter  upon  such  railroad, 
was  sufficient  to  show  the  interstate  engagement  of  one 
and  the  interstate  employment  of  the  other.'*' 

§  690.  AllegTation  to  Show  Cause  of  Action  Under 
the  Federal  Act  Held  not  Sufficient.  An  allegation 
that  "at  the  time  of  the  injuries  hereinafter  complained 
of,  your  petitioner  was  engaged  in  the  transportation  of 
interstate  commerce"  was  held  not  to  state  a  cause  of 
action   under    the    national    Employers'    Liability    Act 

32.  Mcintosh  v.  St.  Louis  &  S.       W.  R.  Co.,  149  Wis.  51,  Ann  Cas. 
F.   R.   Co..   182   Mo.   App.   288,  168        1916E  714,  135  N.  W.  156. 

S.  W.  821.     The  correctness  of  this           35.     Cincinnati,  H.  &  D.  Ry.  Co. 
ruling  is  doubtful.  v.  Gross,  Ind.  App.  ,  111 

33.  Seaboard   Air   Line    Ry.   v.       N.  E.  653. 

Duvall,   225   U.   S.   477,   56  L.   Ed.  36.     Camp  v.   Atlanta  &  C.  Air 

1171.  32  Sup.  Ct    790.  Line  R.  Co..  100   S.  C    294,  84  S. 

34.  Rowlands  v.  Chicago  &   N.        E.  825. 
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for  tlie  reason  that  there  was  no  further  allegation  that 
the  railroad  eompany  was  a  common  carrier  by  railroad 
engaged  in  interstate  commerce  at  the  time  of  the 
injury/^'  In  another  case  it  was  alleged  in  the  petition 
that  the  plaintiff  was  injured  through  the  negligence 
of  a  co-employe,  while  loading  rails  on  a  car.  The 
petition  did  not  disclose  where  the  rails  came  from  or 
where  destined  or  the  destination  of  the  car  after  being 
loaded  or  whether  the  rails  were  old  or  new.  The 
court  held  that  the  allegation  was  insufificient  to  show 
employment  in  interstate  commerce.^^ 

§  691.    In   Cases   of   Death   Petition   Must   Allege 
Survival  of  Beneficiaries  Named  in  Statute.     Unless  the 

petition  discloses,  in  case  of  death,  that  the  deceased  left 
a  widow,  child,  parent  or  dependant  next  of  kin,  naming 
them,  it  does  not  allege  a  cause  of  action  under  the 
federal  act.^^  Where  the  petition  failed  to  allege  that 
decedent  left  any  of  the  beneficiaries  for  whose  benefit 
a  right   of  action   survives   under  the  federal   act,   the 


37.  Waiton  v.  Southern  Ry.  Co. 
179  Fed.  175.  Contra,  Mcintosh  v. 
St.  Louis  &  S.  F.  R.  Co.,  182  Mo. 
App.  288,  168  S.  W.  821. 

38.  Tsmura  v.  Great  Northern 
R.  Co.,  58  Wash.  316,  108  Pac. 
774. 

39.  United  States.  Seaboard 
Air  Line  Ry.  v.  Koennecke,  239 
U.  S.  248,  58  L.  Ed.  591,  34  Sup. 
Ct.  126,  11  N.  C.  C.*A.  165;  North 
Carolina  Ry.  Co.  v.  Zachary,  232 
U.  S.  218,  58  L.  Ed.  591,  34  Sup. 
Ct.  305,  9  N.  C.  C.  A.  109,  Ann. 
Cas.  1914C  159;  Gulf  C.  &  S.  F.  R. 
Co.  V.  McGinnis,  228  U.  S.  173,  57 
L.  Ed.  785,  33  Sup.  Ct.  426,  3  N. 
C.  C.  A.  806;  Michigan  Cent.  R. 
Co.  V.  Vreeland,  227  U.  S.  59, 
57  L.  Ed.  417,  33  Sup.  Ct.  192, 
3  N.  C.  C.  A.  807,  Ann.  Cas.  1914C 
176;  Illinois  Cent.  R.  Co.  v.  Stewat' 
138  C.  C.  A.  444,  223  Fed.  30; 
Moffett  V.  Baltimore  &  O.  R.  Co., 


135  C.  C.  A.  607,  220  Fed.  39; 
Thomas  v.  Chicago  &  N.  W.  Ry. 
Co.,  202  Fed.  766;  Bankson  v. 
Illinois  Cent.  R.  Co.,  196  Fed. 
171. 

Connecticut.  Parley  v.  New 
York,  N.  H.  &  H.  R.  Co.,  87  Conn. 
328,  87  Atl.  990. 

Kentucky.  Cincinnati  N.  O.  & 
T.  P.  R.  Co.  V.  Tucker,  168  Ky. 
144,  181  S.  W.  940;  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  Wilson's 
Adm'r,  157  Ky.  460,  51  L.  R.  A. 
(N.  S.)  308,  163  S.  W.  493;  Illi- 
nois Cent.  R.  Co.  v.  Doherty's 
Adm'r,  153  Ky.  363,  155  S.  W. 
1119,  47  L.  R.  A.   (N.  S.)  31. 

Montana.  Melzner  v.  Northern 
Pac.  R.  ('o.,  46  Mont.  277,  127  Pac. 
1002. 

Oregon.  Kamboris  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  75 
Ore.  358,  146  Pac.  1097. 
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l)ctiti()ii  is  dt't'ectivc  even  thougli  it  is  allef^cd  that  by 
reason  of  tlie  facts  allowed  a  cause  of  action  had  ac- 
crued to  plaintiff  aj^'ainst  defendani  under  and  by  virtue 
of  tbat  act/"  If  tlie  petition  in  an  action  under  tlie 
federal  act  fails  to  alleg-e  that  the  decedent  is  snr\iv('d 
by  a  person  or  ])ersons  coming  within  one  of  llie  three 
classes  mentioned  in  the  statute,  it  is  l)ad  on  dcmuri-er.*^ 
The  petition  must  state,  in  case  of  death,  liow  many 
children  there  are  and  their  ages." 


§  692.  Petition  Must  Allege  Pecuniary  Loss  to 
Beneficiaries.  In  an  action  under  the  federal  act  for 
the  negligent  death  of  a  deceased  employe,  the  petition 
must  allege  that  the  beneficiaries  named,  suffered 
pecuniary  loss  from   the   death."     The  federal   statute 


4U.  Thomas  v.  Chicago  &  N.  W. 
Ry.  Co.,  202   Fed.  766. 

41.  niinois  Cent.  R.  Co.  v. 
Doherty's  Adm'r,  153  Ky.  363,  47 
L.  D.  A.  (N.  S.)  31,  155  S.  W. 
1119. 

42.  Chesapeake  &  0.  Ry.  Co.  v. 
Dwyer's  Adm'x.  157  Ky.  590.  1Q^^ 
S.  W.  752. 

43.  United  States.  Seaboard 
Air  Line  Ry.  v.  Koennecke,  239 
U.  S.  352,  60  L.  Ed.  324,  36  Sup. 
Ct.  126,  11  N.  C.  C.  A.  165;  Illinois 
Cent.  R.  Co.  v.  Stewart.  138  C. 
C.  A.  444.  223  Fed.  30;  Moffett  v. 
Baltimore  &  0.  R.  Co..  135  C.  C. 
A.  607.  220  Fed.  39;  Garrett  v. 
Louisville  &  N  R.  Co.,  117  C.  C. 
A.  109,  197  Fed.  715,  3  N  .C.  C. 
A.  769. 

Connecticut.  Farley  v.  New 
York.  N.  H.  &  H.  R.  Co  ,  87  Conn. 
328,   87   Atl.   990. 

Kansasw        Griffith    v.    Midland 

Valley    R.    Co.,    Kan.    , 

166  Pac.   467. 

Kentucky.  Louisville  &  N  R. 
Co.  V.  Thomas'  Adm'r.  150  Ky. 
145,   185   S.  W.   840;    Louisville  & 


N.  R.  Co.  V.  llolloway's  Admr, 
168  Ky.  262,  181  S.  W.  1126;  Louis- 
ville &  N.  R.  Co.  V.  Holloway'6 
Adm'r,  163  Ky.  125.  173  S.  W. 
343;  Illinois  Cent.  R.  Co.  v. 
Doherty's  Adm'r,  153  Ky.  363,  47 
L.  R.  A.  (N.  S  )  31,  155  S.  W. 
1119. 

South  Carolina.  Berg  v.  Atlantic 

Coast    Line    R.    Co.,    S.    C. 

,  93   S.   E.  390. 

Tennessee.  Carolina,  C.  &  0.  Ry. 
Co.  V.  Shewalter,  128  Tenn.  363, 
Ann.  Cas.  1915C  6051.  161  S.  W. 
1136. 

When  the  petition  shows  the 
relationship  of  the  dependent  to 
the  deceased,  a  general  averment 
that  the  person  for  whose  benefit 
the  action  was  brought,  was  de- 
pendent upon  the  deceased  and 
had  a  pecuniary  interest  in  his 
life  and  suffered  a  pecuniary  loss 
by  his  death,  is  sufficient  without 
setting  out  in  detail  the  reasons 
showing  the  dependency  or  the 
extent  of  the  pecuniary  loss. 
Louisville  &  N.  R.  Co.  v.  Hollo- 
way's  Adm'r,  iH/wa. 
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does  not  prosume  that  any  of  tlie  beneficiaries  are 
dependent  upon  the  decedent,  and  as  the  statute  is 
compensatory,  and  not  penal,  such  a  fact  must  be 
alleged,  as  proof  of  it  is  required."  But  where  a 
declaration  was  defective  because  of  the  omission  of 
this  necessary  allegation,  and  the  point  was  not  raised 
until  the  case  reached  the  appellate  court,  it  was  held 
that  the  objection  came  too  late/^  In  affirming  the 
decision  of  the  federal  Circuit  Court  of  Appeals  in  the 
Garrett  case,  cited  in  the  notes,  the  Supreme  Court  of 
the  United  States  said:  "Where  any  fact  is  necessary 
to  be  proved  in  order  to  sustain  the  plaintiff's  right  of 
recovery  the  declaration  must  contain  an  averment 
substantially  of  such  fact  in  order  to  let  in  the  proof. 
Eveiy  issue  must  be  founded  upon  some  certain  point 
so  that  the  parties  may  come  prepared  with  their 
evidence  and  not  be  taken  by  surprise  and  the  jury 
may  not  be  misled  by  the  introduction  of  various 
matters.  Bank  of  the  United  States  v.  Smith,  11  Wheat. 
171,  174;  Minor  v.  Mechanics'  Bank,  1  Pet.  46,  67; 
De  Luca  v.  Hughes,  96  Fed.  Eep.  923,  925;  Rose  v. 
Perry,  8  Yerg.  156;  Citizens'  St.  R.  R.  v.  Burke,  98 
Tennessee,  650;  1  Chitty  on  Pleading,  270.  .  .  .  The 
plaintiff's  declaration  contains  no  positive  averment  of 
j)ecuniary  loss  to  the  parents  for  whose  benefit  the  suit 
was  instituted.  Nor  does  it  set  out  facts  or  cir- 
cumstances adequate  to  apprise  the  defendant  with 
reasonable  particularity  that  such  loss  in  fact  was 
suffered.  Common  experience  teaches  that  financial 
damage  to  a  parent  by  no  means  follows  as  a  necessary 
consequence  upon  the  death  of  an  adult  son.  The 
plaintiff  expressly  declined  in  both  courts  below  so  to 
amend   his   declaration  as   to   allege   pecuniary   loss  to 

44.     Garrett  v.  Louisville  &  N.  Vreeland,    227    U.    S.    59,    57    L. 

R.   Co.,  2.35  U.   S.   308,   59  L.   Ed.  Ed.  417,  33  Sup.  Ct.  192,  3  N.  C. 

242,  35  Sup.  Ct.  32,  3  N.  C.  C.  A.  C.   A.    807,   Ann.    Cas.    1914C    176. 
769;    Gulf,   C.   &  S.  F.   Ry.  Co.  v.  45.        Illinois    Cent.    R.    Co.    v. 

McGinnis,  228  U.  S.  173,  57  L.  Ed.  Porter,  125  C.  C.  A.  55,  207  Fed. 

785,   33    Sup.   Ct.    426,   3   N.    C.   C.  311. 
A.   806,  Michigan  Cent.  R.  Co.   v. 
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the  parents;  and  jud^^ment  projterly  went  against  liini. 
The  recjuest  is  now  made  that  in  view  of  all  the  cir- 
cumstances— especially  the  former  undetermined  mean- 
ing of  \he  statute,  this  court  remand  the  cause  for  a 
new  trial  upon  the  declaration  hoing  so  amended  as  to 
include  the  essential  allegation.  But  we  do  not  think 
such  action  would  be  proper.  The  courts  below  com- 
mitted no  error  of  which  just  complaint  can  be  made 
here;  and  the  rights  of  the  defendant  must  be  given 
effect,  notwithstanding  the  unusual  difficulties  and  un- 
certainties with  which  counsel  for  the  i)laintifP  found 
himself  confronted."  In  an  action  by  an  administrator 
on  behalf  of  the  parents  of  an  unmarried  adult  son 
under  the  Federal  Act  it  is  not  necessary  to  allege  in 
the  petition  that  the  parents  were  dependent  upon  the 
decedent.  An  allegation  that  they  had  a  reasonable 
expectation  of  pecuniary  benefit  from  a  continuation  of 
his  life,  with  a  recital  of  facts  u])on  which  such  ex- 
pectation was  based,  is  sufficient.^'' 

§  693.  In  Suits  Under  State  or  Common  Law, 
Applicability  of  Federal  Act  may  be  Raised  by  Answer. 
In  any  action  against  a  common  carrier  by  railroad  by 
an  emi)loye  for  i)ersonal  injuries  due  to  negligence,  it 
will  be  presumed,  in  the  absence  of  allegations  to  the 
contrary  in  the  petition,  that  the-  plaintiif  is  seeking  a 
remedy  under  tlie  laws  of  the  state  and  not  under  the 
federal  act.''  However,  if  the  injury  occurred  or  the 
death  happened  while  the  common  carrier  was  engaged 
in  interstate  commerce  and  the  injured  employe  was 
working  for  it  in  such  commerce,  such  facts  may  be  set 

46.  Berg  v.  Atlantic  Coast  Line       Norfolk    Southern   R.   Co.,   160   N. 
R.   Co.,  S.  C.  ,  93   S.   E.        C.  196,  76  S.  E.  212. 

390.  Ohio.     Erie  R.  Co.  v.  Welsh,  89 

47.  Idaho.     Neil  v.  Idaho  &  W.       Ohio  St.  81,  105  N.  E.  190. 

N.  R.  22  Idaho  74,  125  Pac.  331.  Texas.     Missouri,    K.    &    T.    R. 

Iowa.     Bradbury  v.  Chicago,  R.  Co.  of  Texas  v.   Neaves,   60   Tex. 

I.   &   P.   R.   Co.,    149   Iowa   51,   40  Civ.    App.    305,    127    S.    W.    1090; 

L.  R.  A.    (N.  S.)    684.  128   N.  W.  Missouri,  K.  &  T.  R.  Co.  of  Texas 

1.  V.  Hawley,  58  Tex.  Civ.  App.  148, 

North    Carolina.        Fleming      v.  123   S.  W.  726. 
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Tip  iu  the  answer  V.y  the  defendant  and,  if  proven,  will 
defeat  the  plaintiff's  attempt  to  recover  under  the  laws 
of  the  state/^ 

§  694.  Where  Petition  is  Under  State  Law  and 
Evidence  Shows  Case  Under  Federal  Statute,  Plaintiif 
Cannot  Recover.  When  the  petition  in  an  action  by  an 
injnred  employe  against  a  common  carrier  by  railroad 
for  damages,  states  facts  which  constitute  a  cause  of 
action  solely  under  the  laws  of  a  state,  and  the  evidence 
discloses  that  at  the  time  he  was  injured  the  employe 
was  engaged  in  interstate  commerce  and  that  the  de- 
fendant was  so  engaged,  there  is  a  variance  between 
the  pleading  and  the  proof,  because  the  case  pleaded 
is  not  the  case  proven  and  the  case  proven  is  not  the 
case  pleaded.''     If  the  defendant,  therefore,  raises  the 


48.  United  States.  Osborne  v. 
Gray.  241  U.  S.  16,  60  L.  Ed. 
865,  36  Sup.  Ct.  486;  St  Louis, 
S.  F.  &  T.  R.  Co.  V.  Seale,  229  U. 
S.  1.56,  57  L.  Ed.  1129,  33  Sup. 
Ct.   651,   Ann.   Cas.  1914C   156. 

Iowa.  Ross  V.  Sheldon,  176 
Iowa  618.  154  N.  W.  499. 

Pennsylvania.  Hogarty  v.  Phila- 
delphia &  R.  R.  Co.,  255  Pa.  236 
99  Atl.  741. 

Vermont.  Carpenter  v.  Cen- 
tral Vermont  R  Co.,  90  Vt.  35,  96 
Atl.   373. 

Wisconsin.  Zavitovski  v.  Chicago 
M.  &  St.  P.  R.  Co.,  161  Wis  461, 
154   N.   W.   974. 

49.  United  States.  Osborne  v. 
Gray,  241  U.  S.  16,  60  L.  Ed.  865, 
36  Sup.  Ct.  486;  Wabash  R.  Co.  v. 
Hayes,  234  U.  S.  86,  58  L.  Ed. 
1226,  34  Sup.  Ct.  729,  6  N.  C.  C. 
A.  224;  Atlantic  C.  L.  R.  Co.  v. 
Woods  151.  C.  C.  A.  651,  238  Fed. 
917. 

Arkansas.  St.  Louis,  L  M.  & 
S.  R.  Co.  V.  Coke,  118  Ark.  49, 
175  S.  W.  1177. 


Colorado.       Denver  &   R.  G.  R. 

Co.  V.  Wilson,  Colo.  ,  163 

Pac.   857. 

Florida.     Seaboard  Air  Line  Ry. 

V.  Hess, Fla  ,  74  So.  500; 

Flanders  v.  Georgia,  Southern  & 
F.  R.  Co.,  68  Fla.  479,  67  So. 
68. 

Iowa.  Armbruster  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  166  Iowa  155, 
147  N.  W.   337. 

Kansas.  Giersch  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  98  Kan.  452, 
158  Pac.  54. 

Kentucky,  ('inciiiuati,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Tucker,  168  Ky. 
144,  181  S.  W.  940;  Illinois  Cent. 
R.  Co.  V.  Kelly,  167  Ky.  745,  181 
S.    W.    375. 

Louisiana.  Penny  v.  New  Orleans 
Great  Northern  R.  Co.,  135  La. 
962.  66   So.  313. 

Missouri.  Sells  v.  Atchison,  T. 
&  S  F.  R.  Co.,  266  Mo.  155,  181 
S.  W.  106;  Carpenter  v.  Kansas 
City  Southern  R.  Co.,  189  Mo.  App. 
164,  175  S.  W.  234. 

New   York.        Chrospiel    v.   Now 
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objo(*tio7i  in  tho  i)vopor  manner  according  to  the  rules 
of  pleading  and  ])racli('e  of  the  state  where  the  action 
is  pending,  the  ])laintiff  cannot  recover  and  the  de- 
fendant is  not  estopped  from  raising  the  point  although 
ho  pleaded  in  his  answer  defenses  which  are  soleh' 
applicable  to  the  laws  of  the  state."  In  the  case  of 
St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Scale,  cited  in  the  notes, 


York,  Cent  &  H.  River  R.  Co., 

N.   Y.   App.    Div.   ,    159   N.    Y. 

Supp.  924. 

North  Carolina.  Ingle  v.  South- 
ern R.  Co..  1(57  N.  C.  036,  83  S. 
E.  744. 

North  Dakota.  Hein  v.  Great 
Northern  R.  R..  34  N.  D.  440,  159 
N.   W   14. 

Oregon.  Kamboris  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  75  Or. 
358,    14G    Paf.    1097. 

Pennsylvania.  Hogarty  v.  Phila- 
delphia &  R.  R.  Co.,  255  Pa.  236, 
99  Atl.  741. 

South  Carolina.  Koennecke  v. 
Seaboard  Air  Line  Ry.,  101  S.  C 
86,  85   S.   E.   374. 

Texas.     Geer  v.  St.  Louis,  S.  F. 

&  T.  Ry.  Co.,  — —  Tex.  -,  194 

S.  W.  939. 

Vermont.  Carpenter  v.  Central 
Vermont  R.  Co..  90  Vt.  35,  96  Atl. 
373. 

Wisconsin.  Calhoun  v.  Great 
Northern  R.  Co..  162  Wis.  264. 
156  N.  W.  198. 

50.  United  States.  St.  Louis, 
S.  F.  &  T.  R.  Co.  V.  Seale,  229  U. 
S.  156,  57  L.  Ed.  1129,  33  Sup.  Ct. 
651,  3  N.  C.  C.  A.  800,  Ann.  Cas. 
1914C  156;  Winfree  v.  Northern 
Pac.  R.  Co.,  227  U.  S.  296.  57  L. 
Ed.  518,  33  Sup.  Ct.  273;  Illinois 
Cent.  R.  Co.  v.  Stewart,  138  C.  C. 
A.  444,  223  Fed.  30. 

Arkansas.  Midland  Valley  R. 
Co.  V.  Ennis  ,109  Ark.  206.  159  S. 
W.  214. 

Colorado.     Douvor    &    R.    (1.    K. 


Co.    V.    Wilson,    Colo.    , 

163  Pac.  857. 

Michigan..  Gaines  v.  Detroit, 
G.  H.  &  M.  R.  Co.,  181  Mich.  376, 
148  N.  W.  397. 

Missouri.  Moliter  v.  Wabash 
R.  Co.,  180  Mo.  App.  84,  168  S. 
W.  250. 

South  Carolina.  Minis  v.  Atlantic 
Coast  Line  R.  Co.,  100  S.  C.  375, 
85  S.  E.  372. 

Texas.     Geer  v.  St.  Louis.  S.  F. 

&  T.  Ry.  Co.,  Tex  ,  194 

S.  W.  939. 

In  Toledo,  St.  L.  &  W.  R.  Co.  v. 
Slavin,  236  U.  S.  454,  59  L.  Ed. 
671,  35  Sup.  Ct.  306,  an  action  by 
an  employe  against  a  common 
carrier  by  railroad  for  personal 
injuries,  neither  the  plaintiff's 
complaint  nor  the  defendant's 
answer  contained  any  reference  to 
the  Federal  Employers'  Liability 
Act.  But  notwithstanding  this 
failure  to  plead  the  Federal  Act 
in  the  answer,  evidence  was  ad- 
mitted, over  plaintiff's  objection, 
which  showed  that  the  train  on 
which  plaintiff  was  riding  at  the 
time  of  the  injury  was  engaged 
in  interstate  commerce.  After 
the  introduction  of  this  evidence, 
the  railroad  company  insisted 
that  the  case  was  governed  by 
the  Federal  Act  and  moved  the 
court  for  a  directed  verdict  in  its 
favor.  This  request  having  been 
refused,  the  defendant  asked  the 
court  to  give  to  the  jury  in  its 
charge  several  applicable  extracts 
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the  plaintiff's  petition  stated  a  cause  of  action  under  the 
statute  of  the  state,  but  the  evidence  disclosed  that  the 


from  the  federal  statute.  These 
requests  were  refused,  the  trial 
court  holding  that  the  state  law 
governed  as  to  assumption  of 
risk.  A  verdict  for  the  plaintiff 
resulted.  On  a  writ  of  error 
from  a  common  pleas  court  where 
the  case  was  tried  to  the  circuit 
court,  the  latter  court  held  that 
as  the  plaintiff  was  injured  while 
engaged  in  interstate  commerce, 
the  cause  was  governed  by  the 
Federal  Statute  and  the  common 
law  rule  of  assumption  of  risk 
applied  and  that  the  defendant's 
motion  for  a  directed  verdict 
should  have  been  granted.  On 
appeal  to  the  Supreme  Court  of 
Ohio  the  judgment  of  the  circuit 
court  was  reversed  and  that  of 
the  common  pleas  court  was  af- 
firmed. In  reversing  the  judg- 
ment of  the  Supreme  Court  of 
Ohio,  the  United  States  Supreme 
Court  held  that  if  a  suit  is  brought 
under  a  state  law  and  the  evidence 
shows  that  the  federal  act  is  ap- 
plicable, there  can  be  no  recovery. 
The  court  said:  "The  case  having 
been  brought  here  by  writ  of  error, 
counsel  for  the  plaintiff,  Slavin, 
insists  that  the  judgment  of  re- 
versal, without  opinion,  should 
not  be  construed  as  meaning  that 
the  State  court  decided  the  Fed- 
eral question  adversely  to  the  Com- 
pany's claim;  but  rather  as  hold- 
ing that  the  defendant's  failure  to 
plead  the  Employers'  Liability  Act 
made  it  improper  to  consider 
evidence  that  the  plaintiff  had 
been  engaged  in  interstate  com- 
merce, and,  hence,  that  there  was 
nothing  properly  in  this  record 
to  support  the  contention  that 
the  defendant  had  been  deprived 


of  a  Federal  right.  But  a  con- 
trolling Federal  question  was 
necessarily  involved.  For,  when  the 
plaintiff  brought  suit  on  the  State 
statute  the  defendant  was  enti- 
tled to  disprove  liability  under 
the  Ohio  Act,  by  showing  that 
the  injury  had  been  inflicted  while 
Slavin  was  employed  in  inter- 
state business.  And,  if  without 
amendment,  the  case  proceeded 
with  the  proof  showing  that  the 
right  of  the  plaintiff  and  the  lia- 
bility of  the  defendant  had  to 
be  measured  by  the  Federal 
statute,  it  was  error  not  to 
apply  and  enforce  the  provi- 
sions of  that  law.  In  this  re- 
spect the  case  is  much  like  St. 
Louis,  etc ,  Ry.  v.  Seale,  229  U. 
S.  156,  where  the  suit  was 
brought  under  the  Texas  statute, 
but  the  testimony  showed  that 
the  plaintiff  was  injured  while  en- 
gaged in  interstate  commerce.  The 
court  said:  'When  the  evidence 
was  adduced  it  developed  that 
the  real  case  was  not  controlled 
by  the  State  statute  but  by  the 
Federal  statute.  In  short,  the 
case  pleaded  was  not  proved  and 
the  case  proved  was  not  pleaded. 
In  that  situation  the  defendant 
interposed  the  objection,  ground- 
ed on  the  Federal  statute,  that 
the  plaintiffs  were  not  entitled  to 
racover  on  the  case  proved.  We 
think  the  objection  was  inter- 
posed in  due  time  and  that  the 
State  court  erred  in  overruling 
it.'  The  principle  of  that  decision 
and  others  like  it  is  not  based 
upon  any  technical  rule  of  plead- 
ing but  is  matter  of  substance, 
where,  as  in  the  present  case,  the 
terms   of  the   two  statutes  differ 
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decedeut  was  killed  wliile  engaged  in  interstate  com- 
merce. The  court  reversed  the  judgment,  and  said: 
"It  comes,  then,  to  this:  the  plaintiff's  petition,  as 
ruled  by  the  state  court,  stated  a  case  under  the  state 
statute.  .  .  .  When  the  evidence  was  adduced  it 
developed  that  the  real  case  was  not  controlled  by  the 
state  statute,  but  by  the  federal  statute.  In  short, 
the  case  pleaded  was  not  proved,  and  the  case  proved 
was  not  pleaded." 

§  695.  Defendant  in  Suit  Under  State  Law  Must 
Specifically  Plead  Facts  Under  Federal  Act  to  Defeat 
Recovery.  On  the  other  hand,  if  the  plaintiff's  petition 
states  a  cause  of  action  under  the  laws  of  the  state  and 
his  evidence  establishes  and  is  in  harmony  with  the  allega- 
tions of  his  petition,  the  fatal  variance  in  plaintiff's 
proof,  which  appeared  in  the  cases  cited  in  the  prece- 
ding paragraph,  is  non-existent  and  the  defendant,  in 
order  to  defeat  a  recovery  under  the  state  law  by  show- 
ing that  the  case  is  one  arising  under  the  federal  act, 
must  plead  the  facts  showing  that  the  plaintiff  at  the 
time  of  the  injuiy  was  employed  in  interstate  commerce 
and  that  the  carrier  was  so  engaged  at  the  same  time. 
Unless  such  a  plea  is  made   such  evidence  is  not  ad- 


in  essential  particulars.  Here 
the  Ohio  statute  abolished  the 
rule  of  the  common  law  as 
to  the  assumption  of  risks 
in  injuries  occasioned  by  de- 
fects in  tracks,  while  the  Fed- 
eral statute  left  that  common  law 
rule  in  force,  except  in  those  in 
stances  where  the  injury  was  due 
to  the  defendant's  violation  of 
Federal  statutes,  which — like  the 
Hours  of  Labor  Law  and  the 
Safety  Appliance  Act — were  pass- 
ed for  the  protection  of  inter- 
state employees.  Seaboard  Air 
Line  v.  Horton.  233  U.  S.  492, 
503.  In  all  other  respects  this 
case  is  exactly  within  the  ruling 
in  the  case  last  cited,  where  the 


employee's  knowledge  of  the  ex- 
istence of  the  defect  and  the 
terms  of  the  State  statute  relied 
on  were  substantially  the  same 
as  those  in  the  present  case.  There 
the  judgment  of  the  State  court 
— applying  the  State  statute — 
was  reversed  because  it  appeared, 
as  it  does  here,  that  the  plaintiff 
had  been  injured  while  engaged 
in  interstate  commerce  and,  con- 
sequently, the  case  should  have 
been  tried  and  determined  accord- 
ing to  the  Federal  Employers' 
Liability  Act.  The  judgment  of 
the  Supreme  Court  of  Ohio  is  re- 
versed and  the  case  remanded  for 
further  proceedings  not  inconsis- 
tent with  this  opinion." 
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missible  on  behalf  of  tlie  defendant."  Where  the  de- 
fendant tiles  sneli  a  plea  in  an  amended  answer  after 
the  evidence  was  all  in,  it  was  held  not  to  be  in  abuse  of 
discretion  for  the  trial  conrt,  on  motion  of  plaintiff,  to 
strike  out  the  amendment.'-  Cases  holding  that  when  a 
widow  is  suing  in  her  individual  capacity  for  the  death 
of  an  interstate  employe,  her  want  of  capacity  to  sue 
may  be  raised  at  any  stage  of  the  proceedings  without 
the  point  being  raised  by  answer,  are  not  in  conflict 
with  the  cases  just  cited,  for  the  reason  that  the  de- 
feat or  want  of  legal  capacity  appears  on  the  face  of 


51.  United  States.  Atlantic 
Coast  Line  R.  Co.  v.  Mims,  242  U. 
S.  532,  61  L.  Ed.  476,  37  Sup.  Ct. 
188;  Illinois  Cent.  R.  Co.  v.  Nel- 
son, 128  C.  C.  A.  525,  212  Fed. 
69. 

Colorado.      Denver   &   R.    G.    R. 

Co.    V.    Wilson,    Colo.    , 

163  Pac.   857. 

Georgia.  Southern  R.  Co.  v. 
Ansley,  8  Ga.  App.  325,  G8  S.  B. 
1086. 

Indiana.    Grand  Trunk  Western 

Ry.  Co.  V.  Thrift  Trust  Co.,  

Ind.  ,  115  N.  E.  685. 

Iowa.  Bradbury  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  40  L.  R.  A.  (N. 
S.)  684,  149  Iowa  51,  128  N.  W. 
1. 

Kansas.  Giersch  v.  Atchison,  T. 
&  S.  F.  R.  Co  ,  98  Kan.  452,  158 
Pac.  54;  Cole  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  92  Kan.  132,  139  Pac. 
1177. 

Missouri.  Taber  v.  Missouri  Pac. 

Ry.  Co.,  Mo.  ,  186  S.  W. 

688. 

New  York.  Rodgers  v.  New 
York,  Cent.  &  H.  River  R.  Co.,  171 
N.  Y.  App.  Div.  385,  157  N.  Y. 
Supp.  83;  Bitondo  v.  New  York 
Cent.  &  H.  River  R.  Co.,  163  N. 
Y.  App.  Div.  823,  149  N.  Y.  Supp. 
339;  Tyndall  v.  New  York,  Cent. 
&    H.    River    R.    Co.,    162    N.    Y. 


App.  Div.  921,  140  N.  Y.  Supp. 
1115. 

North  Carolina.  Ingle  v.  South- 
ern R.  Co.,  1G7  N.  C.  636,  83  S. 
E.  744;  Fleming  v.  Norfolk  South- 
ern R.  Co.,  160  N.  C.  196,  76  S.  E. 
212. 

Ohio.  Erie  R.  Co.  v.  Welsh,  89 
Ohio   St.   81,   105  N.   E.    189. 

South  Carolina.  Koennecke  v. 
Seaboard  Air  Line  Ry.,  101  S.  C. 
86,  85  S.  E.  374;  Mims  v.  Atlantic 
Coast  Line  R.  Co.,  100  S.  C.  375,  85 
S.  E.  372. 

Texas.     Chicago,  R.  I.  &  G.  Ry. 

Co.  V.  Rogers,  Tex.  Civ.  App. 

,   150   S.  W.   281. 

Vermont.  Carpenter  v.  Central 
Vermont  Ry.  Co;,  90  Vt.  35,  96  Atl. 
373. 

Wisconsin.  Graber  v.  Duluth, 
S.  S.  &  A.  R.  Co.,  159  Wis.  414, 
150   N.   W.   489. 

Contra:  Atlantic  Coast  Line  R. 
Co.  V.  Woods,  151  C.  C.  A.  651, 
238  Fed.  917;  Vandalia  R.  Co.  v. 
Stringer,  182  Ind.  676,  106  N.  E. 
865,  107N.E.  673;  Gray  v.  Chicago 
&  N.  W.  R.  Co..  153  Wis.  637,  142 
N.   W.   505. 

52.  Bradbury  v.  Chicago,  R.  I.. 
t  P.  R.  Co.,  149  Iowa  51,  40  L. 
R.  A.  (N.  S.)  084,  128  N.  W. 
1. 
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plaintiff's  pleadings."  "The  state  court  having  juris- 
diction to  entertain  the  action  under  both  statutes,  its 
proceedings  must  be  judged  by  its  own  practice,  which 
requires  an  answer  which  shall  contain  a  statement  of 
any  new  matter  constituting  a  defense.  R.  S.  sec.  1806, 
It  follows,  from  the  statement  in  the  petition  of  all  the 
facts  necessary  to  constitute  a  perfect  cause  of  action 
under  the  state  statute,  that  if  it  is  sought  to  defeat  it, 
by  showing  the  additional  facts  that  the  injury  was 
inflicted  while  the  defendant  was  engaging  in  interstate 
commerce,  and  while  the  deceased  was  employed  by  it 
in  such  commerce,  those  facts  should  have  been  pleaded 
in  the  answer.  This  was  the  first  step  provided  by  the 
Missouri  Code  for  presenting  such  matters  for  the  de- 
teraiination  of  the  court.  At  the  trial  it  was  stated  in 
evidence  that  one  of  the  objects  of  the  work  in  which 
deceased  was  engaged  was  the  making  up  of  a  train  to 
go  west  to  some  destination  not  named  and  by  some  of 
the  several  lines  of  the  defendant's  railroad  that  cross 
the  western  frontier  of  the  state  at  various  distances 
from  Kansas  City,  and  that  certain  cars  bore  initials, 
the  meaning  of  which  is  not  stated,  but  of  which  counsel 
for  defendant  asks  us  to  take  judicial  notice.  If  this 
testimony  tended  to  prove  that  the  appellant  and  de- 
ceased were  engaged  in  interstate  commerce  at  the 
time  of  the  injury,  there  was  still  an  opportunity  under 
the  Missouri  Code  for  the  defendant  to  conform  his 
answer  to  such  evidence  and  to  have  the  question  sub- 
mitted to  the  jury.  Instead  of  doing  this,  he  asked, 
and  the  court  granted,  its  submission  upon  the  theory, 
inconsistent  with  the  terms  of  the  federal  statute."^* 

53.      United    States.      American  Louis  &  S.  F.  R.  Co.,  177  Mo.  App. 

R.    Co.    of    Porto    Rico    v.    Birch,  155,  164  S.  W.  144. 

224  U.   S.   547,   56  L.   Ed.   879,  32  Oklahoma.      Missouri.    K.    &    T. 

Sup.   Ct.   603.  R.   Co.  V.   Leoahan.  39  Okla.  283, 

Louisiana.     La    Casse    v.    New  135    Pac.    383. 

Orleans,  T.   &  M.  R.  Co.,  135  La.  Tennessee.     Cincinnati.  X.  O.  & 

129.  64   So.   1012.  T.  P.  R.  Co.  v.  Bonham,  130  Tenn. 

Missouri.     Dungan  v.  St.  Louis  435,   171   S.   W.  79. 

&  S.  F.  R.  Co.,  178  Mo.  App.  164,  54.     Taber  v.  Missouri  Pac.  Ry. 

165    S.   W.    1116;    Vaughan   v.    St.       Co.,  Mo.  ,  186  S.  W.  688, 
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§  696.     Amendment  Setting  up  New  Cause  of  Action 
After    Two-Year    Period    of    Limitation    not    Allowed. 

It  is  provided  in  section  6  of  tlie  Employers'  Liability 
Act  that  uo  action  shall  be  maintained  under  the  statute 
unless  commenced  within  two  years  from  the  day  the 
cause  of  action  accrued.  All  actions,  therefore,  for  in- 
juries or  deaths  arising  in  interstate  commerce  must  be 
instituted  within  two  years  from  the  day  the  cause  of 
action  accrued. '^  To  this  extent  there  has  been  no 
diversity  of  opinion  among  the  courts  or  much  difficulty 
in  the  application  to  concrete  facts.  But  when  a  suit  is 
instituted  for  personal  injuries  or  death  of  an  employe 
within  the  time  limited  by  the  statute  and  the  plaintiff, 
after  the  lapse  of  two  years,  amends  his  petition  or 
complaint,  the  commencement  of  the  suit  within  the  two 
years  does  not  prevent  the  running  of  the  statute  of 
limitation  against  such  an  amendment  if  the  amended 
petition  or  declaration  introduces  a  new  or  different 
cause  of  action  from  that  stated  in  the  original  com- 
plaint; for,  while  a  new  cause  of  action  may  be  intro- 
duced by  amendment,  the  established  limitation  on  the 
operation  of  its  relation  to  the  commencement  of  the 
suit  is,  that  if  the  amendment  introduces  new  matter  or 
a  different  cause  of  action  not  with  the  lis  pendens,  as 
to  which  the  statute  has  operated  as  a  bar  at  the  time 
of  making  the  amendment,  it  is  as  available  as  if  the 
amendment  were  a  new  and  independent  suit.^^    A  cause 

aff'd  in  244  U.   S.  200,  61  L.  Ed.  164  U.   S.   393,   41  L.  Ed.  485,  17 

1082,  37  Sup.  Ct.  522.  Sup.  Ct.  120;    Union  Pac.  Ry.  Co. 

55.  Chapter  33,  supra.  v.    Wyler,    158    U.    S.    285,    39    L. 

56.  United  States.  Seaboard  Ed.  983,  15  Sup.  Ct.  877;  The 
Air  Line  Ry.  v.  Renn,  241  U.  S.  Harrisburg,  119  U.  S.  199,  30  L. 
290,  60  L.  Ed.  1006,  36  Sup.  Ct.  Ed.  358,  7  Sup.  Ct.  140;  Sicard 
567;  Atlantic  Coast  Line  R.  Co.  v.  v.  Davis,  6  Pet.  124,  8  L.  Ed.  342; 
Burnette,  239  U.  S.  199,  60  L.  Holmes  v.  Trout,  7  Pet.  171,  8 
Ed.  226,  36  Sup.  Ct.  75;  Missouri,  L.  Ed.  647;  Walker  v.  Iowa  Cent. 
K.  &  T.  R.  Co.  V.  Wulf,  226  U.  S.  Ry.  Co.,  241  Fed.  395;  Lang  v. 
570,  57  L.  Ed.  355,  33  Sup.  Ct.  Choctaw,  0.  &  G.  R.  Co.,  117  C.  C. 
135'  Ann.  Cas.  1914B  134;  United  A.  146,  198  Fed.  38;  St.  Louis 
States  V  Martinez,  195  U.  S.  469,  &  S.  P.  R.  Co.  v.  LoTaghmiller. 
49  L  Ed  282  25  Sup.  Ct.  80;  193  Fed.  689;  Tiller  v.  St.  Louis 
Atlantic    &    P.    R.    Co.    v.    Laird,  &    S.    F.    R.    Co.,    189    Fed.    994; 


§  (;9G] 


Pleadings  Under  Act. 


1211 


of  action  created  by  the  Federal  Act  is  separate  and 
distiiicl  from  a  cause  of  action  created  bv  the  law  of  a 


Mitchell  Coal  &  Coke  ('o.  v.  Penn- 
sylvania R.  Co.,  181  Fed.  403;  De 
Valle  Da  Costa  v.  Southern  Pao. 
Co.,  167  Fed.  G54;  Hall  v.  Louis- 
ville &  N.  R.  Co.,  157  Fed.  464; 
Boston  &  M.  R.  R.  v.  Hard,  47 
C.  C.  A.  615,  108  Fed.  116,  56  L. 
R.  A.  193;  Whalen  v.  Gordon,  37 
C.  C.  A.  70,  95  Fed.  305;  Atlanta, 
K.  &  N.  Ry.  Co.  V.  Hooper,  35  C. 
C.   A.   24,   92    Fed.   820. 

Alabama.  Barker  v.  Anniston 
O.  &  0.  St.  Ry.  Co..  92  Ala  314, 
8  So.  466;  Alabama  Great  South- 
ern R.  Co.  V.  Smith,  81  Ala.  229, 
1  So.  723. 

Arizona.  Kain  v.  Arizona  Cop- 
per Co  .  14  Ariz.  566,  133  Pac. 
412. 

CaUfomia.  Campbell  v.  Camp- 
bell, i:;3  Cal.  33,  65  Pac.  134; 
Brown  v.  Mann,  68  Cal.  517,  9 
Pac.   549. 

Georgia.  Gilleland  &  Dilling- 
ham v.  Louisville  &  N.  R.  Co.,  119 
Ga.  789,  47  S.  E.  336;  Shepherd 
v.  Southern  Pine  Co.,  118  Ga.  292, 
45  S.  E.  220:  Bolton  v.  Georgia 
Pac.  Ry.  Co.,  83  Ga.  659.  10  S. 
E.  352;  Exposition  Cotton  Mills 
V.  Western  &  A.  R.  Co.,  83  Ga. 
441,  10  S.  E.  113;  Parmelee  v. 
Savannah,  F.  &  W.  Ry.,  78  Ga. 
239,   2   S.   E.  686. 

Illinois.  Illinois  Cent.  R.  Co. 
v.  Campbell,  170  111.  163.  49  N.  E. 
314;  Eylonfeldt  v.  Illinois  Steel 
Co.,  165  111.  185.  46  N.   E.  266. 

Iowa.  Van  Patten  v.  Waugh 
122  Iowa  302,  98  N.  W.  119;  Box 
V.  Chicago.  R.  I.  &  P.  Ry  Co., 
107  Iowa  660.  78  N.  W.  694;  Kuhns 
V.  Wisconsin.  I.  &  N.  Ry.  Co.,  76 
Iowa    67.    40    N.    W.    92. 

Kansas.  Brinkmeier  v  Missouri 
Pac.  R.  Co.,  81  Kan.  101,  105  Pac. 


221;  City  of  Kansas  City  v.  Hart, 

60  Kan.  684,  57  Pac.  938;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Schroeder, 
56  Kan.  731,  44  Pac.  1093. 

Michigan.  Hurst  v.  Detroit 
City  Ry.  Co.,  84  Mich.  539,  48  N. 
W.  44. 

Missouri,  llolliday  v.  .lackson, 
21    Mo.    App.    660. 

Nebraska.  Johnson  v.  Ameri- 
can Smelting  &  Refining  Co.,  80 
Nebr.  255,  116  N.  W.  517;  Buer- 
stetta  v.  Tecunppeh  Nat.  Bank,  57 
Neb.  504,  77  N.  W.  1094. 

New  Jersey.  Fitzhenry  v.  Con- 
solidated Traction  Co.,  63  N.  J. 
L.  142,  42  Atl.  416. 

North  Dakota.  Woodward  v. 
Northern  Pac.  R.  Co.,  16  N.  D.  38, 
111    N.    W.    627. 

Pennsylvania.  Allen  v.  Tus- 
carora  Val.  R.  Co.,  229  Pa.  St. 
97,  30  L.  R.  A.  (N.  S.)  1096,  140 
Am.  St.  Rep.  714,  78  Atl.  44;  Mar- 
tin V.  Pittsburg  Rys.  Co.,  227  Pa. 
18,  26  L.  R.  A.  (N.  S.)  1221,  19 
Ann.  Cas.  818,  75  Atl.  837;  Grier 
V.  Northern  Assur.  Co.,  183  Pa.  St. 
334,  39  Atl.  10;  Fairchild  v.  Dun- 
bar Furnace  Co.,  128  Pa.  St.  485, 
18   Atl.   443.    444. 

South  Carolina.  Lilly  v.  Char- 
lotte, C.  &  A.  R.  Co.,  32  S.  C  142, 
10  S.   E.   932. 

Texas.  Phoenix  Lumber  Co.  v. 
Houston  Water  Co..  94   Tex.   456. 

61  S.  W.  707:  Cotton  v.  Rand,  93 
Tex.  7,  53  S.  W.  343:  Interna- 
tional &  G.  N.  R.  Co.  V.  Pape,  73 
Tex.  501,  11  S.  W.  526. 

"But  an  amendment  which  in- 
troduces a  new  or  different  cause 
of  action,  and  makes  a  new  or 
different  demand,  not  before  in- 
troduced or  made  in  the  pending 
suit,  doP9  not   relate  back  to  the 
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state  or  arising  under  the  common  law."  Two  wholly 
unconnected  statutes  imposing  duties  of  different  natures 
can  no  more  constitute  the  basis  of  a  single  right  of 
action  than  two  unrelated  contracts.'®  It  therefore 
follows  that  an  amendment  to  a  petition  predicating 
liability  solely  upon  the  common  law  or  upon  the  statute 
of  a  state,  cannot  be  amended  after  the  two  year  period 
of  limitation  so  as  to  state  facts  constituting  a  cause  of 
action  under  the  federal  act  if  proper  and  seasonable  ob- 
jection is  made  thereto.'''  Illustrating  this  principle,  it 
appeared  in  one  case  that  a  station  employe  of  a  common 
carrier  injured  while  pushing  a  baggage  truck,  filed  a 
suit  for  damages,  and  more  than  two  years  after  the 
accident,  by  leave  of  court,  filed  an  amendment  to  his 
original  petition  in  which,  for  the  first  time,  he  sought  a 


beginning  of  the  action  so  as  to 
stop  the  running  of  the  suit,  but 
is  the  equivalent  of  a  fresh  suit 
upon  a  new  cause  of  action,  and 
the  statute  continues  to  run  un- 
til the  amendment  is  filed."  Pa- 
tillo  V.  Allen-West  Commission 
Co.,  6.5  C.  C.  A.  508,  131  Fed. 
680. 

"But  if  it  (the  amendment) 
introduced  a  new  or  different 
cause  of  action,  it  was  the  equiva- 
lent of  a  new  suit,  as  to  which 
the  running  of  the  limitation  was 
not  theretofore  arrested."  Sea- 
board    Air     Line     Ry.    v.     Renn, 

.57.  United  States.  St.  Louis, 
S.  P.  &  T.  R.  Co.  V.  Seale,  229 
U.  S.  156,  57  L.  Ed.  1129,  33  Sup. 
Ct.  651,  Ann.  Cas.  1914C  156; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Mc- 
Ginnis,  228  U.  S.  173,  57  L.  Ed. 
785,  33  Sup.  Ct.  426;  3  N.  C.  C. 
A.  806,  Winfree  v.  Northern  Pac. 
R.  Co.,  227  U.  S.  296,  57  L.  Ed. 
518,  33  Sup.  Ct.  273;  American 
R.  Co.  of  Porto  Rico  v.  Didrick- 
sen,  227  U.  S.  145,  .57  L.  Ed.  456, 
33  Sup.  Ct.  224. 


Arkansas.  Midland  Val.  R.  Co. 
V.  Ennis.  109  Ark.  206,  159  S. 
W.    214. 

Michigan.  Gaines  v.  Detroit, 
G.  H.  &  M.  R.  Co.,  181  Mich.  376. 
148    N.    W.    397. 

Missouri.  Moliter  v.  Wabash  R. 
Co.,  180  Mo.  App.  84.  168  S.  W. 
250. 

New  York.  Tyndall  v.  New 
York,  Cent.  &  H.  River  R.  Co., 
213   N.  Y.   691,   107   N.   E.    577. 

"As  the  first  petition  proceeded 
under  the  general  law  of  master 
and  servant,  and  the  second  peti- 
tion asserted  a  right  to  recover 
in  derogation  of  that  law,  in  con- 
sequence of  the  Kansas  statute, 
it  was  a  departure  from  law  to 
law."  Union  Pac.  Ry.  Co.  v.  Wyler, 
158  U.  S.  285,  39  L.  Ed.  983,  15 
Sup.  Ct.  877. 

58  Findley  v.  Coal  &  Coke 
R.  Co.,  76  W.  Va.  747.  87  S.  E. 
198. 

59.  United  States.  Seaboard 
Air  Line  Ry.  v.  Renn,  241  U.  S. 
290,  60  L.  Ed.  1006,  36  Sup.  Ct. 
567;  Walker  v.  Iowa  Cent.  Ry. 
Co..    241    Fed.    395. 


^  (>9()]  J^.KADiNiis  Un'dkk  Act.  1-1-! 

rot'ovory  on  tlio  .^rouiid  tluit  liis  cause  of  action  was 
nnd(M'  tlio  federal  act.  Tn  his  original  petition  lie  did 
noi  alle.^•("  that  the  caiii<"i-  was  engaged  or  tiial  lie  was 
employed  in  interstate  commerce;  nor  did  the  jtetition 
state  any  facts  from  which  snch  a  conclusion  could  ])e 
inferred.  In  sustaining  a  demurrer  to  the  amended 
petition,  the  coint  considered  the  amendment  a  clear 
departure  from  the  right  of  recovery  alleged  in  the 
original  i)etition.''"  In  a  suit  by  an  employe  against  a 
carrier,  averring  a  mere  common  law  liability,  the  plain- 
tiff amended  his  statement  five  years  after  the  injury, 
alleging  that  he  was  employed  in  interstate  commerce. 
It  was  held  that  an  action  under  the  federal  act  should 
not  be  sustained."'  In  a  suit  against  a  common  carrier 
by  railroad,  a  brakeman  based  his  cause  of  action  for 
injuries  solely  under  the  common  law.  After  the  ex- 
piration of  the  statute  of  limitation,  he  asked  leave  to 
file  an  amended  ])etition  setting  up,  for  the  first  time,  a 
cause  of  action  under  the  Federal  Safety  Appliance  Act. 
The  defendant  objected  to  the  amendment  on  the  ground 
that  it  introduced  a  new  cause  of  action  which  was 
barred  by  the  statute  of  limitation.  The  court,  in  de- 
ciding that  the  amendment  stated  a  new  cause  of  action, 
said:*^  "But,  it  will  be  observed,  in  the  amendment 
there  Avas  a  departure,  not  only  from  the  facts  as 
laid  in  the  original  statement,  but  also  from  the  law 
as  applicable  to  the  facts  in  the  original  statement.  In 
other  words,  there  was  a  de]^ai-ture,  not  only  from  fact 

Kentucky.      BaUlmore   &    0.   R.  Co.  v.    Bird.  Tex.   Civ.   App. 

Co.  V.  Smith,  169  Ky.  593.  184  S. .  196  S.  W.  597. 

W.    1108.;    Cincinnati.   N.   0.   &  T.  West  Virginia.     Findley  v.  Coal 

P.    R.   Co.    V.   Goode,   163   Ky.    60,  &  Coke  Co.,  76  W.  Va.  747.  87  S. 

173    S.    W.    329.  ^    ^^^• 

-..T         -.7-    1        Tj      1  „      M^„^  60.     Walker  v.   Iowa  Cent.   Ry. 

New     York.      Hughes     v.     New 

Co      ''41    Fed     395 
York   0.   &  W.   R.  Co..    158   N.   Y.       ^  ""■'   -^^  *^^'\  "^^-       .,,,,.      . 
,  ,„    ^,     „     ,^  61.     Hogarty  v.  Philadelphia  & 

APP.    Div.    443.    143    N.    Y    bupp.        ^     ^     ^^      ^.^    ^^     ^36.    99    Atl. 

603.  „^^ 

Pennsylvania.  Hogarty  v.  Phila-  '   g^.     Allen  v.  Tuscarora  Val.  R. 

delphia  &  R    R.  Co..  255  Pa.  236,  q^     229   Pa.   97,   30  L.  R.   A    (N. 

99    Atl.    741.  S.)   1096.  140  Am.  St.  Rep.  714.  78 

Texas.     Ft    Worth  &  R.  CJ.   Ry.  Atl.    34. 
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to  fact,  but  from  law  to  law.    .    .    .    The  original  state- 
ment, it  is  true,  averred  the  injuries  of  the  plaintiff  and 
the  alleged  negligent  act  of  the  defendant  by  which  they 
were  caused  but  there  was  no  intimation  in  the  statement 
that  the  carrier  was  engaged  in  interstate  commerce  or 
that  the  defendant 'scars  were  equipped  with  couplers  in 
violation  of  the  Act  of  Congress.   Proof  of  the  existence 
of  these  two  additional  facts  was  required   to   sustain 
the  action  as  amended,  and  this  is  one  of  the  tests  in 
determining     whether     the     amendment     introduces     a 
different  cause  of  action.     It  is  apparent  that  without 
this  amendment  the  Act  of  Congress  could  have  had  no 
place  in  the  case,  and  could  not  have  been  invoked  to 
deprive  the  company  of  its  defense   that  the  plaintiff 
assumed  the  risks  or  dangers  of  his  employment."  Where 
an  action  for  wrongful  death  was  brought  by  the  widow  of 
a  deceased  employe  as  such  under  a  state  statute  giving 
her  alone  a   right  of  action  for  her  sole  benefit,    an  amend- 
ment to  the  declaration  charging  the  relation  in  which  she 
sued  from  that  of  widow  to  that  of  administratrix,  for  the 
benefit  of  herself  as  widow  and  her  children,  and  chang- 
ing her  cause  of  action  to  one  under  the  first  Federal 
Employers'  Liability  Act,  did  not  relate  back  to  the 
time  of  the  commencement  of  the  original  action  so  as 
to  avoid  the  bar  of  the  statute  of  limitation  which  had 
been  run  at  the  time  the  amendment  was  filed.*'^     The 
validity    of    the    first    Employers'    Liability  "^ct    was 
assumed  in  the  Hall  case.     The  facts  therein  are  quite 
different    from   the    decision    of    the   national    supreme 
court  in  Missouri,  K.  &  T.  E.  Co.v.  Wulf;''*  for  in  the 
Hall  case,  the  widow  was  the  sole  plaintiff  in  the  original 
petition  but  in  the   amended   petition   the   widow   and 
children  were  asserting  rights.    Neither  did  the  original 
petition  in  the  Hall  case  show  any  liability  under  the 
federal  act  as  the  original  petition  did  in  the  Wulf  case. 

63.     Hall  V.   Louisville  &  N.  R  64.      226    U.    S.    570,    57    L.    Ed. 

Co.,   157   Fed.   464,   aff'd   in   98   C.       355,    33    Sup.    Ct.    135,    Ann.    Cas. 
C.  A.  664,  174  Fed.  1021.  1914B  134.     See  section  696,  infra. 
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§  697.  Amendments  Permissible  after  Two-Year 
Period  of  Limitation.  Jjiit,  on  the  oUicr  hand,  if  an 
amendment  to  a  complaint  made  after  the  two  year 
period  of  limitation  merely  expands  or  amplifies  what 
was  alleged  in  support  of  the  cause  of  action  asserted 
in  the  original  petition,  the  amendment  relates  back  to 
the  commencement  of  the  action  and  is  not  affected  by 
the  intervening  lapse  of  time."'  A  leading  case  on  thise 
question  under  the  federal  act  is  Missouri,  K.  &  T.  R.Co. 


65.  United  States.  Seaboard 
Air  Line  Ry.  Co.  v.  Rcnn,  241  U. 
S.  290.  60  L.  Ed.  1006.  36  Sup. 
Ct.  .567;  Stewart  v.  Baltimore  & 
O.  R.  Co.,  168  U.  S.  445,  42  L. 
Ed.  537,  18  Sup.  Ct.  105;  Texas 
&  P.  R.  Co.  V.  Cox,  145  U.  S.  593, 
36  L.  Ed.  829,  12  Sup.  Ct.  905; 
Sicard  v.  Davis,  6  Pet.  124,  8  L. 
Ed.  342;  Bixler  v.  Pennsylvania 
R.  Co.,  201  Fed.  553;  Reardon  v. 
Balaklala  Consol.  Copper  Co.,  193 
Fed.  189;  Crotty  v.  Chicago  Great 
Western  R.  Co.,  95  C.  C.  A.  91, 
169  Fed.  593;  Patillo  v.  Allen- 
West  Commission  Co.,  65  C.  C.  A. 
508,  131  Fed.  680;  McDonald  v. 
State  of  Nebraka,  41  C.  C.  A. 
278,  101  Fed.  171;  Carnegie, 
Phipps  &  Co.  V.  Hulbert,  16  C.  C. 
A.  498,  70  Fed.  209;  Smith  v.  Mis- 
oouri  Pac.  Ry.  Co.,  5.  C.  C.  A.  557, 
56  Fed.  458;  Buntin  v.  Chicago,  R. 
I.   &   P.   Ry.   Co.,   41  Fed.   744. 

Alabama.  Alabama  Great  South- 
ern R.  Co.  V.  Chapman,  83  Ala. 
453.  3   So.   813. 

California.  Smullen  v.  Phillips, 
92  Cal    408.   28  Pac.   442. 

Georgia.  Childers  v.  Adams,  42 
Ga.  352;  Atlanta,  K.  &  N.  R.  Co. 
v.  Smith.  1  Ga.  App.  162.  58  S. 
E.    106. 

lUinois.  McCall  v.  Lee,  120  111. 
261,  11  N.  E.  522;  Chicago.  B.  & 
Q.  R.  Co.  V.  .Tones,  149  111.  361,  24 


L.  R.  A.  141,  41  Am.  St.  Rep.  278, 
37    N.    E.    247. 

Indiana.  I.,ake  Erie  &  W.  R. 
Co.  V.  Town  of  Boswell,  137  Ind. 
336,    36    N.    E.    1103. 

Kansas.  Culp  v.  Steere,  47  Kan. 
746,   28  Pac.   987. 

Kentucky.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Goode,  163  Ky.  60, 
173    S.    W.    329. 

Massachusetts.  Wilson  v.  Welch, 
157   Mass.   77,   31   N.   E.   712. 

Michigan.  Wood  v  Lenawee 
Circuit  Judge,  84  Mich.  521,  47 
N.   W.  1103. 

Missouri.  Lilly  v.  Tobbein,  103 
Mo.  477,  23  Am.  St.  Rep.  887, 
15  S.  W.  618;  Smith  v.  Boese.  39 
Mo.  App.  15;  Baker  v.  Missouri 
P.  Ry.   Co.,   34   Mo.   App.   98. 

North  Carolina.  Woodcock  v. 
Bostic,  128  N.  C.  243,  38  S.  E. 
881;  Bray  v.  Creekmore,  109  N. 
C.  49,  13  S.  E.  723;  Wynne  v. 
Liverpool  &  L.  &  G.  Ins.  Co..  71 
N.  C.  121. 

Texas.      St.    Louis,    S.    F.    &    T. 

Ry.  Co.  V.   Smith.  Tex.  Civ. 

App.     ,    171     S.    W.     512;    St. 

Louis,  S.  F.  &  T.  Ry.  Co.  v.  Seale, 

Tex.  Civ.  App.  ,   160  S. 

W.  317,  3  N.  C.  C.  A.  800;  Tackett 

V.   Mutual   Realty   Co.,   Tex. 

Civ.    App.    ,    143    S.    W.    347: 

Tribby  v.  Wokee.  74  Tex.  142.  11 
S.  W.   1089. 
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V.  Wnlf/''  wherein  the  coiu-i  held  tliat  an  amendment 
after  the  two  year  period  of  limitation  hy  which  the 
plaintiff  chang-ed  the  capacity  in  which  she  sued  from 
an  individual  to  a  i)ersonal  representative,  was  proper. 
It  appeared  in  the  Wnlf  case  that  a  mother,  the  sole  heir 
and  dependent  of  a  deceased  employe,  sued  in  her  in- 
dividual capacity.  In  her  first  and  original  petition 
sufficient  facts  were  alleged  to  show  that  his  death  was 
caused  by  injuries  while  the  carrier  was  engaged  and 
he  was  emploj-ed  in  interstate  commerce,  but  the 
])etition  also  referred  to  and  asserted  a  right  to  sue  un- 
der the  laws  of  Kansas.  After  the  two  year  period  of 
limitation  fixed  by  the  federal  act,  the  mother  filed  an 
amended  petition  in  whicli  she  sued  as  administratrix, 
as  required  by  the  federal  act,  and  not  as  an  individual. 
Aside  from  the  capacity  in  which  she  sued,  there  was 
no  substantial  difference  between  the  original  and 
amended  petition,  the  same  state  of  facts  as  to  inter- 
state commerce  being  alleged  in  both,  that  is,  that  the 
deceased  was  a  locomotive  fireman  on  a  train  bound 
from  Kansas  into  Oklahoma.  The  change  was  in  form 
rather  than  in  substance,  and  it  was  held  that  the 
amended  petition  did  not  set  up  any  different  state  of 
facts  as  a  ground  of  action  and  therefore  the  amendment 
related  back  to  the  beginning  of  the  suit  notwithstanding 
that  the  plaintiff  erroneously  asserted  her  right  to  re- 
cover under  the  laws  of  the  state.  When  the  facts 
stated  in  a  petition  show  liability  exclusively  under  the 
federal  act,  the  courts  will  take  judicial  notice  that  the 
state  law  was  superseded  and  that  the  cause  of  action 
was  not  changed  any  more  than  if  the  plaintiff  had  re- 
ferred to  any  other  repealed  statute.  This  case  has 
sometimes  been  cited  as  authority  for  the  proposition 
that  a  petition  setting  up  no  facts  showing  the  en- 
gagement of  the  carrier  and  the  employment  by  it  of  the 
serv^ant  in  interstate  commerce  at  the  time  of  the  injury, 
may  be   amended   even   after  the   two   year   period   of 

66.     226    U.    S.    570,    57    L.    Ed.       355,    33    Sup.    Ct.    135,    Ann.    Cas. 

1914B   134. 
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limitation  so  as  to  state?  a  cause  of  action  under  the 
national  statute.  The  (U'cision  does  not,  however,  i2;o 
to  that  iengUi  Ijecause  the  ori<^inal  jx'tition  sufficiently 
averred  facts  showing  ('Tni)h)\  nient  in  interstate  com- 
merce, the  soh»  cliange  l)eing  tlie  capacity  in  wliich  tlie 
plaintiff  sued.  "It  seems  to  us,  however,"  said  the 
coni-t,  ''that,  aside  from  tlie  capacity  in  wliicji  the  plain- 
tiff assumed  to  bring  her  action,  there  is  no  substantial 
difference  between  the  original  and  amended  i)etitions. 
In  the  former,  as  in  the  latter,  it  was  sufficiently 
averred  tliat  the  deceased  came  to  his  death  through 
injuries  suffered  while  he  was  employed  by  the  defendant 
i-ailroad  company  in  interstate  connnerce;  that  his  death 
resulted  from  tiie  negligence  of  the  company  and  by 
reason  of  defects  in  one  of  its  locomotive  engines  due  to 
its  negligence;  and  that  since  the  deceased  died  un- 
married and  childless,  the  plaintiff,  as  his  sole  sundving 
parent,  was  the  sole  beneficiary  of  the  action.  It  is 
true  the  original  petition  asserted  a  right  of  action  under 
the  laws  of  Kansas,  witliout  nuiking  reference  to  the 
act  of  Congi-ess.  But  the  court  was  presumed  to  be 
cognizant  of  the  enactment  of  the  Employers'  Liability 
Act,  and  to  know  that  with  respect  to  the  responsibility 
of  interstate  carriers  by  railroad  to  their  employes  in- 
jured in  such  commerce  after  its  enactment  it  had  the 
eifect  of  sui^erseding  state  laws  upon  the  subject. 
Second  Employers'  Liability  Cases,  223  U.  S.  1,  53. 
Therefore  the  pleader  was  not  required  to  refer  to  the 
Federal  act,  and  the  reference  actually  made  to  the 
Kansas  statute  no  more  vitiated  the  pleading  than  a 
reference  to  any  other  repealed  statute  would  have  done. 
It  is  true  that  under  the  Federal  statute  the  plaintiff 
could  not,  although  sole  beneticiary,  maintain  the  action 
except  as  personal  representative.  So  it  was  held  in 
American  Railroad  Co.  v.  Birch,  224  U.  S.  547.  But  in 
that  case  there  was  no  offer  to  amend  by  joining  or 
substituting  the  personal  representative,  and  this  court, 
while  reversing  the  judgment,  did  so  without  prejudice 
to  such  rights  as  the  personal  re]n-esentatives  might 
have.     The  decision  left  uuIoucIkmI  the  <|iiesti()n  of  the 
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propriety  of  such  an  amendment  as  was  applied  for 
and  allowed  in  the  ease  before  us;  an  amendment 
that,  witliout  in  any  way  modifying  or  enlarging  the 
facts  upon  which  the  action  was  based,  in  effect  merely 
indicated  the  capacity  in  which  the  plaintiff  was  to 
prosecute  the  action.  The  amendment  was  clearly 
within  sec.  954,  Kev.  Stat.  Nor  do  we  think  it  was 
equivalent  to  the  commencement  of  a  new  action,  so  as 
to  render  it  subject  to  the  two  years'  limitation  pre- 
scribed by  sec.  6  of  the  Employers'  Liability  Act.  The 
change  was  in  form  rather  than  in  substance.  Stewart 
V.  Baltimore  &  Ohio  Railroad  Co.,  168  U.  S.  445.  It 
introduced  no  new  or  different  cause  of  action,  nor  did  it 
set  up  any  different  state  of  facts  as  the  ground  of 
action,  and  therefore  it  related  back  to  the  beginning  of 
the  suit."  Following  the  decision  of  the  Suprerae 
Court  in  the  Wulf  case,  many  state  courts  have  decided 
that  an  amendment  after  the  two  year  period  of  limita- 
tion, permitting  a  plaintiff  suing  in  her  individual 
capacity  to  sue  as  an  aministratrix,  introduced  no  new 
cause  of  action."  A  New  York  court  held,  contrary' 
to  the  decisions  cited  in  the  preceding  paragraph,  that 
a  complaint  under  a  state  law  may  be  amended  more 
than  two  years  after  the  injury  by  adding  an  allegation 
that  plaintiff  was  employed  in  interstate  commerce  at  the 
time  of  the  accident.''  In  the  original  complaint  in  the 
Kinney  case,  there  was  no  allegation  of  interstate  em- 
ployment and  no  reference  to  the  federal  act.  The  court 
held  that  the  amendment  was  permissible  as  the  cause  of 
action  was  the  same  in  the  original  and  the  amended 
complaints. 

67.  Texarkana  &  Ft.  S.  Ry.  Co.  law   may    be   amended    after   the 

V.  Casey, Tex.  Civ.  App. ,  two-period    of    limitation    by    ad- 

172   S.   W.   729;    St.   Louis,   S.   F.  ding  allegations  of  interstate  em- 

&  T.  Ry.  Co.  V.  Smith,  Tex.  ployment   so   as   to  bring  the   ac- 

Civ.  App.  ,  171  S.  W.  512.  tion  within  the  federal  act.  Such 

68.  Kinney  v.  Hudson  River  an  amendment,  it  was  decided, 
R.  Co.,  98  N.  Y.  Misc.  11,  162  N.  did  not  constitute  a  new  cause 
Y.    Supp.   42.  of  action  barring  the  suit.  Broom 

The    supreme    court    of    Missis-       v.  Southern  Ry.  Co.  in  Mississippi, 
sippi  held  that  a  petition  stating       115  Miss.  493,  76  So.   525. 
a   cause  of   action   under  a  stalfe 
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§  698.  Rules  of  Evidence  Governed  by  State  Law. 
In  all  actions  aiiaiiist  common  carriers  by  railroad  under 
the  Federal  Employers'  Liability  Act,  prosecuted  in  state 
courts,  the  rules  of  evidence  enforced  in  the  federal 
courts,  do  not  control,  for  the  reason  that  the  law  of  pro- 
cedure is  always  o-ovenied  by  the  law  of  the  foruni.  Tho 
supreme  court  of  Arkansas,  in  the  case  cited  in  the 
notes,  stated  the  rule  as  follows:  "It  is  a  well- 
established  rule  that,  in  actions  in  a  state  court  to 
enforce  rights  given  by  a  federal  statute,  the  rules  of 
evidence  of  the  state  court  must  control  unless  other- 
wise provided  by  the  federal  law.'" 

§  699.  Law  of  Forum  Determines  Whether  Widow 
or  Other  Beneficiaries  May  Testify.  Wliether  a  widow 
or  other  beneficiary  named  in  either  one  of  the  three 
classes  under  the  federal  statute,  may  testify  in  an  action 
broug-ht  by  an  administrator  in  their  behalf,  is  to  be 
determined  by  the  law  of  the  state  where  the  action  is 
pending.     Applying   this   rule,    the   Supreme   Court    of 

1.      Kansas    CLy    Southern    R.       Co.   v.   Leslie,  112  Ark.  305.   Ann. 

Cas.  1915B  834.  167  S.   W.  83. 

(1219) 

2   routiDl    I'urrii'is    U  . 
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Xortli  Carolina  held  tliat  a  mother  of  a  deceased  em- 
ploye, killed  while  employed  in  interstate  commerce,  was 
a  competent  witness  in  an  action  brought  under  the 
federal  act  by  an  administrator,  for  his  death. - 

§  700.  State  Law  Not  Applicable  in  Passing  on 
Demurrer  to  the  Evidence.  In  all  actions  prosecuted 
under  the  federal  act  in  state  courts,  the  question  whether 
there  has  been  sufficient  evidence  introduced  to  justify 
the  trial  court  in  submitting  the  case  to  the  jury  is  not 
to  be  determined  by  the  laws  of  the  state  nor  the  de- 
cisions of  its  courts,  but  by  the  controlling  decisions  of 
the  national  courts,  as  such  a  question  is  not  one  of 
procedure  but  one  which  involves  the  substantive  rights 
of   the   parties.^ 

§  701.  Record  Evidence  of  Interstate  Shipments — 
Statutory  Provision  and  Order  of  Interstate  Commerce 
Commission.  The  Act  of  Congress  regulating  interstate 
commerce  empowers  the  Interstate  Commerce  Com- 
mission to  prescribe  the  forms  of  all  "accountings, 
records  and  memoranda  of  the  movement  of  traffic" 
made  by  common  carriers  engaged  in  interstate  com- 
merce.* The  statute  also  provides  that  any  carrier  ' '  who 
shall  wilfully  neglect  or  fail  to  make  full,  true  and 
correct  entries  in  such  accountings,  records  or  memoranda 
of  all  facts  and  transactions  appertaining  to  the  carrier's 
business"  shall  be  deemed  guilty  of  a  crime.  It  is 
further  provided  in  the  statute  that  the  Interstate  Com- 
merce Commission  may  issue  orders  specifying  such 
operating  records,  books,  blanks,  tickets,  stubs  or 
documents  of  carriers  which  may,  after  a  reasonabk^ 
time,  be  destroyed,  and  prescribe  the  length  of  time 
such  books,  papers  or  documents  shall  be  preserved. 
Pursuant  to  the  authority  given  in  this  statute,  the 
Interstate  Commerce  Commission  has  issued  and  formu- 

2.  Irvin    v.    Southern    R.    Co.,       L.   Ed.    1179,   33    Sup.   Ct.    858. 
164  N.  C.  5,  80  S.  E.  78.  4.     Act   June   29,   1906,   c.   3591, 

3.  St.  Louis,  L  M.  &  S.  Ry.  Co.       sec.  7,  34   Stat.   593;    Act.  Feb.  25. 
V.    McWhirter,   229    U.    S.    265,    57        1909,  c.  193,  35  Stat.  649. 
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lated  a  general   order  regiilatiiiK  tlie  (losliuction   of   all 
records  on  steam   roads.'' 

§  702.  Method  of  Proving  When  Train  and  Switch- 
ing Crews  are  Engaged  in  Interstate  Commerce.  Since 
li-aiu  and  switcliinii:  crews  arc  not  eni^'af^ed  in  interstate 
commerce  nnless  there  are  interstate  sliipments  in  the 
train  or  in  the  ''drags"  in  switching  yards  upon' which 
they  are  employed,  plaintiffs  in  actions  nnder  the  federal 
act  must  therefore  ]iroduce  evidence  showing  such 
employment.  When  oral  proof  of  interstate  employment 
of  train  and  switching  crews  is  not  availahle,  plaintiff 
must  produce  some  record  showing  that  there  were  inter- 
state shipments  in  the  train.^  All  railroad  companies 
keep  and  maintain  a  multitude  of  records  concerning  the 
transportation  of  all  freight  and  passengers.  They  are 
required  hy  law  to  be  faithfully  and  accurately  kept 
and  most  of  them  must  be  preserv^ed  for  six  years  under 
the  order  of  the  Interstate  Commerce  Commission. 
Relating  to  the  transportation  of  freight  and  passengers, 
the  records  usually  kept  are  the  dispatcher's  train  sheets 
records  of  hours  of  service,  conductor's  train  and  car 
reports,  commonly  known  as  wheel  reports,  freight 
waybills,  bills  of  lading  and  ticket  and  baggage  records. 
Most  of  these  records  are  kept  in  the  office  of  the 
superintendent  at  division  points.  The  records  of  the 
dispatchers  are  commonly  known  as  train  sheets  in 
which  are  kept  a  daily  record  showing  the  movement  of 
all  trains  over  the  division,  time  of  departure  and  arrival 
at  each  station,  number  of  train,  names  of  engineer  and 

5.  Order  regulating  destruction  the  origin  and  destination  of  every 
of  records  of  steam  roads  in  ac-  loaded  or  empty  car  in  a  train,  yet 
cordance  with  sec.  20  of  the  Act  it  is  competent  for  a  conductor  to 
to  regulate  commerce  issued  on  testify  orally  that  some  of  the 
the  first  day  of  June,  1914.  and  cars  in  the  train  were  destined 
effective  on  the  first  day  of  .Tuly,  to  points  beyond  the  state.  Wagner 
1914,  superseding  and  cancelling  v.  Chicago.  R.  I.  &  P.  R.  Co..  277 
orders  dated  .June  10,  1910,  June  111.  114,  115  N.  E.  201;  Devine 
8,  1911,  and  October  7,  1912.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  266 

6.  Notwithstanding  a  railroad  111.  248.  Ann.  Cas.  1916B  4S1,  107 
company    keeps    records    showing  N.   E.  595. 
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conductor  with  luinibor  of  cars  in  tlie  train.     Kegisters 
are  also  kept  in  wliicli  entries  are  made  by  all  train  em- 
ployes showing  nnmber  of  honrs  the  employes  were  on 
duty.     These  registers  show  the  train  upon  which  the 
employe    worked,    the    number    of    cars    on    the    train, 
whether  loaded  or  empty,  and  betTveen  what  points  the 
train  was  operated.    On  all  trips  between  terminals  con- 
ductors are  generally  required  to  make  out  and  deliver 
at  destination  points  wheel  reports  which  show  the  date 
the  trains  moved,  the  number  of  the  trains,  the  initials 
and  number  of  cars,  the  initial  and  destination  point  on 
each  car  over  the  division  and  the  mileage  of  the  cars 
and  train.  These  wheel  reports  are  required  to  be  kept  for 
three  years  if  transcribed  into  other  records  and  if  not   so 
transcribed,  for  six  years.     Every  common  carrier  en- 
gaged in  interstate  commerce  is  also  required  to  issue  a 
receipt  or  bill  of  lading  for  all  shipments.    The  originals 
of  these  contracts  are  usually  delivered  to  the  shipper 
and  duplicate  copies  are  retained  by  the  carrier.     In 
addition  to  these  bills  of  lading  the  carrier  makes  out 
for  each  shipment  a  waybill,  whch  waybill  accompanies 
the  car  from  point  of  origin  to  point  of  destination  and 
is  handled  successively  by  the  conductors  of  the  trains 
in  which  the  shipment  is  carried  and  usually  by  foreman 
of  the  switching  crews  at  terminal  points.    Carbon  copies 
of  all   such  waybills  are  kept   at   the  point  of  origin. 
There  are  three  classes  of  w^aybills,  local  waybills,  that 
is,  where   the   shipment  is  between   two  points  on  the 
same  line,  interline  waybills  where  cars  are  transported 
by  more  than  one  carrier,  and  company  freight  waybills 
which  denote  that  merchandise  carried  belongs  to  the 
railroad    company.      In    addition    to    these    there    are 
baggage   records    showing   the    initial    and    destination 
points  of  all  baggage  shipped.    These  are  required  to  be 
retained  for  a  period  of  three  years.     All  these  records 
may  be  obtained  by  subpoena  duces  tecum  served  upon 
the*^  officers  of  the   company  in   charge   of   the  records 
called  for  in  the  subpoena. 
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§  703.  Method  of  Proving  When  Other  Railroad 
Employes  are  Engaged  in  Interstate  Commerce.  i*roof 
that  the  liue  ui)uii  which  they  are  workin^^  is  usod  by 
the  railroad  company  indiscriminately  in  movitii,^  hotli 
interstate  and  intrastate  commerce,  is  sufficient  to  show 
tliat  such  emi)Ioyes  as  linemen,  signalmen,  brid^^e  car- 
]H»ntcrs,  section  men  and  similar  employes  are  employed 
in  interstate  commerce.  In  the  same  way,  in  order  to 
prove  that  car  repairers  and  engine  repairers  working 
in  terminal  yards  arc  en,^-a,i;-ed  in  interstate  commerce,  it 
must  ho  shown  thai  tlic  car  or  the  engine  upon  which 
they  were  at  work  wlien  injured,  was  used  exclusively 
in  interstate  or  foreign  commerce.'^ 

§  704.  Evidence  Held  Sufficient  to  Show  That  Train 
was  Carrying  Interstate  Commerce.  In  an  action  under 
the  federal  act  the  ])laintQff  testified  that  he  was  an  engi- 
neer and  had  been  hauling  certain  passenger  trains,  call- 
ing them  by  number,  for  several  years,  one  running  east 
and  the  other  west.  He  spoke  of  them  as  through  passen- 
ger trains.  Another  witness  testified  that  the  plaintiff  was 
an  engineer  for  the  defendant,  running  on  the  "Black 
Hills  Division;"  such  division,  he  said,  being  west  of 
Long  Pine,  with  headquarters  at  Chadron.  The  action 
was  being  prosecuted  in  the  state  courts  of  Nebraska 
and  the  question  was  presented  to  the  court  whether 
this  evidence  was  sufficient  to  show  that  the  plaintiff 
was  an  engineer  on  an  interstate  train.  The  court  said: 
''While  the  evidence  of  the  interstate  character  of  trains, 
three  and  six,  is  not  as  clear  and  satisfactory  as  it  could 
and  should  have  been  made,  we  think  it  was  sufficient  to 
take  the  case  to  the  jury  on  that  point.  .  .  .  We 
take  judicial  notice  of  the  fact  that  the  Black  Hills  are 
in  South  Dakota.  We  think  we  may  also  take  judicial 
notice  of  the  fact,  well  known  to  every  citizen  of  even 
ordinary  intelligence  in  the  State  of  Nebraska,  that  the 
west  terminus  of  defendant's  road,  which  runs  through 
Long   Pine   is   in    the   Black    Hills.      With    these    facts 


7.     Section  4SS,  supra. 
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established,  and  the  further  fact  established  by  the 
evidence  that  Long  Pines  is  the  division  point  on  the 
Black  Hills  division,  of  which  Chadron  is  the  head- 
quarters, the  testimony  of  plaintiff  that  trains  three  and 
six  were  through  trains,  meant  that  they  were  trains 
running  through  the  Black  Hills  Division,  which  would 
be  from  Long  Pine  to  the  Black  Hills.  Being  such 
trains,  they  were  interstate  trains,  engaged  in  interstate 
business."^  In  an  action  prosecuted  in  the  state  courts  of 
Texas  for  the  death  of  an"  engineer  who  was  killed  while 
operating  a  train  between  two  points  in  the  State  of 
Arizona,  the  plaintiff  introduced  testimony  that  the  train 
on  which  the  deceased  was  an  engineer,  consisted  of 
fifty  cars,  most  of  them  being  loaded  with  oil  and 
lumber;  that  the  defendant's  line  ran  from  California 
through  Arizona  and  New  Mexico;  and  most  of  the 
lumber  and  oil  shipped  by  the  defendant  from  the  west 
came  from  California.  In  connection  with  this  testi- 
mony, one  of  defendant's  officers  testified  that  if  fifty 
cars  were  going  east  on  the  track  where  the  engineer 
was  killed,  it  was  quite  likely  that  the  greater  portion  of 
them  came  from  California.  The  court  held  that  the 
evidence  was  sufficient  to  submit  the  case  to  the  jury  as 
to  whether  the  decedent  was  engaged  in  interstate 
commerce  at  the  time  of  the  accident.^ 

§  705.     Evidence  Held  Not  Sufficient  to  Show  That 
Train  was   Carrying  Interstate   Commerce.     Testimony 

8.  Bower  v.  Chicago  &  N.  W.  R.  points    in    Illinois.     Some    of    the 
Co.,  96  Neb.  419,  148  N.  W.  145.  cars  destined  to  Minnesota  origi- 

9.  Southern  Pac.  Co.  v.  Vaughn,  nated  in  Iowa  and  some  came  from 

Tex.  Civ.  App.  ,  7  N.  C.  Illinois.     All  these  cars,  both  in- 

C.  A.  622,   165  S.  W.  885.  trastate  and  interstate,  were  being 

A   switching   foreman   was    em-  switched    into    the    train    at    the 

ployed   in   making  up   a  train   in  time  the  foreman  was  killed  while 

a   railroad    yard   at   Oelwein,    la.  engaged  in  such  work.     The  court 

The  train  was  destined  to  a  point  held  that  these  facts  were  suffici- 

in    Minnesota    and    some    of    fhe  ent  to  show  that  the  foreman  was 

cars  were  to  be  set  out  at  stations  engaged    in    interstate    commerce 

in  Iowa.     Some  of  the  cars  dcstin-  as  a  matter  of  law.     Crandall  v. 

ed    for    points    in    Iowa    originat-  Chicago  Great  Western  R.  Co.,  127 

ed  in  Iowa  and  some  came  from  Minn.  498,  150  N.  W.  165. 
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in  an  employe's  action  against  a  connnon  carrier  by 
railroad  under  the  federal  statute,  wiio  was  injured 
while  on  a  train  running  between  two  i)oints  in  the 
same  state,  that  it  was  customaiy  for  train  men  to  mark 
on  cars  the  number  or  the  name  of  the  station  to  which 
they  were  destined,  tliat  one  of  the  cars  had  marked  on 
it  with  chalk  the  name  of  a  town  in  an  adjoining  state 
on  the  defendant's  line  of  railway  was  not  sufficient  to 
show  that  the  car  was  being  moved  from  a  point  In  one 
state  to  a  i^oint  in  another/"  Discussing  the  sufficiency 
of  such  evidence,  the  court,  in  the  case  cited  in  the  notes, 
said:  "But,  assuming  that  at  some  time  not  shown  and, 
by  some  person  unknown,  these  words  were  upon  the  car 
in  question,  it  could  hardly  be  said  lliat  the  natural, 
fair  and  reasonable  inference  to  be  drawn  therefrom  is 
that  at  the  time  in  question  this  ear  was  actually  in 
process  of  transportation  to  a  point  in  another  state, 
and  especially  so  when  this  was  made  the  vital  and 
determining  question  in  the  case."  Evidence  that  an 
employe  was  a  watchman  on  an  engine  pulling  a  train 
between  two  points  in  the  same  state,  was  held  not  to  be 
sufficient  to  show  that  the  watchman,  while  so  engaged, 
was  employed  in  interstate  commerce,  as  the  court  will 
not  take  judicial  notice  that  a  railroad  is  engaged  in 
interstate  commerce."  In  the  case  cited  the  court  said: 
"While  this  court  may  properly,  in  certain  cases,  take 
judicial  notice  of  the  fact  that  anyone  of  the  many  great 
trunk  lines  of  railways  extending  through  the  various 
states  is  engaged  in  interstate  commerce,  yet  the  fact  is 
equally  as  notorious  and  as  much  the  subject  of  judicial 
notices  that  every  such  railway  is  also  engaged  in 
intrastate  traffic:  and  clearly  it  is  not  a  matter  of  such 
general  knowledge  as  to  dispense  with  proof  that  any 
specific  portion  of  the  equipment  or  any  particular  em- 
ploye of  such  railway  is  engaged  in  interstate,  rather 
than  intrastate  commerce  at  any  precise  time  or  place. 
The  only  evidence  in  this  case  as  to  the  character  of 

10.     Barker  v.   Kansas  City.  M.  11.     Chicago,  R.   I.  &  P.   R.  Co. 

&   O.   R.   Co..   88   Kan.   767,   43   L.       v.   McBee.   45   Okla.    192.   145   Pao. 
R.  A.   (N.  S.)    1121,  129  Pac.  1151.        331. 
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eomnierce  in  wliieli  defendant  and  deceased  were  en- 
gaged, is  that  the  engine  which  was  being  watched  by, 
and  exploded  and  caused  the  death  of,  the  said  John 
M.  McBee  was  used  in  hauling  a  passenger  train  be- 
tween points  in  this  state."  That  the  duties  of  a  brake- 
man  working  for  a  common  carrier  by  railroad  generally 
consisted  in  assisting  in  the  movement  of  cars  contain- 
ing both  intrastate  and  interstate  commerce,  is  not 
sufficient  to  create  a  jury  issue  on  the  question  as  to 
whether  he  was  employed  in  interstate  commerce,  while 
assisting  in  shifting  cars  at  the  time  of  the  accident, 
the  evidence  being  silent  as  to  the  character  of  freight 
with  which  the  cars  on  which  he  was  working  at  the 
time  of  the  accident,  were  loaded,  what  disposition  had 
been  made  of  the  cars  after  their  arrival  and  what  kind 
of  shipment,  if  any,  they  contained,  and  their  destina- 
tion.^^ Testimony  that  a  train  running  between  Hammond, 
Ind.,  and  Crown  Point,  Ind.,  probably  had  cars  orgina- 
ting  at  Chicago,  111.,  was  not  sufficient  to  show  that  the 
cars   on  the  train  were  used  in   interstate  commerce." 

12.     Hench   v.   Pennsylvania   R.       Feightner,    Ind.    App.    , 

Co.,  246  Pa.  1,  L.  R.  A.  1915D  557,        114  N.  E.  659. 

Ann.  Cas.  1916D  230,  91  Atl.  1056.            13.     Chicago     &    E.  R.    Co.    v. 

Accord:-  Cliicago    &    E.   R.   Co.    v.       Feightner, Ind.    App.    , 

114  N.  E.  659. 
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Sec.  712.     When  Suit   under   State  Law  is  Res  Adjudicata. 

Sec  713.  Errors  in  Actions  under  Federal  Act  Held  Harmless  on 
Appeal. 

Sec.  714.  Practice  of  Granting  Partial  new  Trials  in  Actions  under 
Federal   Act    Proper,  When. 

Sec.  715.     Power  of  State  Courts  under   I'^cderal  Act  to   Direct  Entry 

of  Judgment    Notwithstanding   Verdict. 
Sec.  716.    Power    of    Administrators    to    Settle    Claims    under    Federal 

Act  Without  Consent  of  Court. 
Sec    717.     State  Laws  Adding   Penalties  to   Judgment  when  Affirmed 

on  Appeal  Applicable  under  Federal  Act. 
Sec    718.     Plaintiff  in   Action  under  Federal  Act  may   Sue  as  a  Poor 
Person    in    United    States    Courts,   When. 

§  706.  At  What  Stage  of  Proceedings,  Motion  to 
Elect  Should  be  Sustained. — Practical  Considerations. 
When  the  plaintiff  ph^ads  a  cause  of  action  under  the 
state  law  in  one  count  and  under  the  federal  law  in 
another  count,  whether  a  motion  to  elect  should  he  sus- 
tained before  the  trial,  or  at  the  close  of  the  plaintitT's 
evidence,  or  upon  the  conclusion  of  all  the  evidence 
introduced,  or  should  be  denied  altogether,  presents 
some  questions  of  difficulty  to  trial  courts.  Counsel 
representing  railroads  have  often  insisted  with  some 
show  of  reason  that  since  the  plaintiff  lias  alleged  facts 
in  his  ]ietition  showing  the  federal  act  a])plicable,  th<^ 
remedy  therein  ])rovided  is  exclusive  and  therefore  a 
motion  to  elect  should  be  sustained  before  proceeding  to 

(12-27) 


1228  Injuries  to  Interstate  Employes.         [§   <06 

trial.  Another  reason  advanced  for  snch  action  b}^  trial 
courts  is,  that  the  defenses  nnder  the  two  laws  are 
sometimes  quite  dissimilar  so  that  if  compelled  to  go  to 
trial  mider  both  counts,  a  hardship  will  result.  But, 
on  the  other  hand,  as  the  plaintili'  is  permitted  to  plead 
the  two  laws  alternatively  he  ought  to  be  permitted  to 
have  some  of  the  practical  benefits  resulting  from  such 
a  rule.^  To  force  him  to  elect  before  the  trial,  would 
practically  be  of  no  benefit  to  him  as  the  main  purpose 
of  stating  a  case  alternatively  is  to  have  a  pleading  to 
fit  the  proof,  whatever  it  might  be.  Sometimes  the  true 
facts  as  to  such  matters  are  not  in  the  possession  of  the 
plaintiff  while  the  defendant  has  the  absolute  means  of 
knowing  whether  a  train,  for  instance,  has  intrastate 
shipment  or  interstate  shipments.  It  may  be  that  under 
all  the  facts  after  the  evidence  is  in,  it  is  a  doubtful 
question  as  to  what  kind  of  commerce  the  plaintitT  was 
employed  in,  that  is,  the  facts  may  be  such  that  different 
conclusions  may  be  drawn  therefrom  by  reasonable  men. 
For  instance,  a  question  of  fact  might  arise  as  to 
whether  a  train  or  a  ''drag"  on  which  an  emploj^e  was 
working,  contained  interstate  shipments,  some  witnesses 
denying  and  others  affirming  that  to  be  true.  In  such  a 
contingency  the  question  whether  the  plaintiff  was  en- 
gaged in  interstate  or  intrastate  commerce  is  not  a 
question  of  law  for  the  court  but  a  question  of  fact  to 
be  submitted  to  the  jury  under  proper  instructions^  and 

1.  Hubert  v.  New  York,  N.  H.  interstate  commerce  was  etablish- 
&  H.  R.  Co.,  90  Conn.  261,  96  Atl.  ed.  Such  a  question  is  usually 
967.  a  mixed  question  of  law  and  fact, 

2.  North  Carolina  R^  Co.  v.  and  often  one  more  of  law  than 
Zachary,  232  U.  S.  248,  58  L.  Ed.  ^^  ^^^t.  The  facts  involved  in 
591,  34  Sup.  Ct.  305,  9  N.  C.  C.  A.  '^"^^  ^  question  are  usually 
109;   Ann.  Cas.  1914C  159;   Atkin-  "^^P^^"     ^^^^  ^hey  appear  in  the 

record   without   material   dispute, 
it  devolves  upon  the  court  to  con- 
strue the  federal  act  in  i'.s  appll- 
V.    Vaughn,   --   Tex.    Civ.    App.       ^,^^.^^    ^,^^^^^^      g^    .^    ^^^.^    ^^^^ 

,  7  N.  C.  C.  A.  622,  165  S.  W.  sufficient   facts  are  undisputed  to 

^^^-  bring  the  case  within  the  federal 

"As  already  indicated,  the  fact  act.  The  jury,  therefore,  had  noth- 

(hat    plaintiff    was    employed    in  ing  to  do  with  the  question.     The 


son    V.    Bullard,    14   Ga.    App.    69, 
80   S.   E.    220;    Southern   Pac.  Co. 
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it  would  l)e  an  injustice  to  tlie  plaintiff  to  re<iuire  liim  to 
elect  on  wliich  cause  of  action  lie  would  submit  his  case, 
even  at  the  close  of  all  tlie  evidence.  On  the  other  hand, 
it  may  be  that  the  facts  stated  in  the  petition  as  to  such 
employment,  arc  such  that  the  court  can  determine  the 
question  as  a  matlci-  of  law  or  if  at  the  close  of  the 
])laintiff 's  evidence,  or  at  the  close  of  all  the  evidence  in 
the  case,  it  appears  as  a  matter  of  law  that  the  plaintiff 
was  employed  in  either  one  or  the  other  kind  of  com- 
merce, the  trial  court  should  then  sustain  a  motion  to 
elect  if  presented.  No  hard  and  fast  rule  can  be  laid 
down  as  to  when  a  motion  to  elect  should  be  sustained. 
Trial  courts  should  take  into  consideration  the  rights 
and  difficulties  of  both  parties,  and  rule,  without  un- 
necessarily placing  either  party  at  a  disadvantage  in  en- 
foi-cing  or  protecting  his  I'ights. 

§  707.  Motions  to  Elect  Under  Iowa  Statute  in 
Ac'tions  Under  Federal  Act.  The  question  as  to  when 
a  motion  to  elect  should  be  sustained,  is  a  question  of 
practice  under  the  rules  of  the  courts  of  the  states  where 
the  case  is  pending.  As  to  matters  of  procedure  under 
the  federal  act,  the  decisions  of  the  national  courts  do 
not  control  but  the  question  is  a  matter  governed  by 
state  law.'  A  statute  of  the  state  of  Iowa  provides  (sec. 
.3545,  Iowa  Code,  1897) :  ''Causes  of  action  of  whatever 
kind,  where  each  may  be  prosecuted  by  the  same  kind  of 
proceedings,  if  held  by  the  same  party  ,  and  against  the 
same  party,  in  the  same  right,  and  if  action  on  all  may 
be  bought  and  tried  in  that  county,  may  be  joined  in 
the  same  petition;  but  the  court  may  direct  all  or  any 
portion  of  the  issues  joined  to  be  tried  separately,  and 
may  determine  the  order  thereof."  In  an  action  pend- 
ing in  a  federal  district  court  in  the  state  of  Iowa,  the 

court  could  properly  have  given  a  Ry.— California    Division   v.    min- 

peremptory    instruction    thereon."  nett  233  U.  S.  80.  58  L.  Ed.  8G0,  34 

Pelton    v.    Illinois    Cent.    R.    Co.,  Sup.  Ct.  566,  10  N.  C.  C.  A.  853; 

171  Iowa  91,  150  N.  W.  236.  McAdow  v.  Kansas  City  Western 

3.     Wabash  R.  Co.  v.  Hayes,  234  R.  Co.,   192   Mo.   App.   540,   164    S. 

U.  S.  86.  58  L.   Ed.   1226,   34   Sup.  W.   188. 
Ct.  729,  6  N.  C.  C.  A.  224;  Southern 
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defendant,   after   the   plaintiff  had  pleaded   a   cause   of 
action  under  the  state  law  in  one  count  and  under  the 
federal  act  in  another  count,  tiled  before  trial  the  motion 
requiriuii'   the   plaintiff   to    elect   upon   which   cause    of 
action  he  would  proceed  to  trial.*     The  court  held  that 
under  the  statute  mentioned,  a  plaintiff  who  alleges  a 
cause  of  action  under  the  state  law  in  one  count  and 
under   the   federal    act   in    another   count    may,    if   the 
evidence  is  doubtful,  submit  both  to  the  jury  and  may 
recover    under    whichever    statute    appears    from    the 
evidence  to  be  applicable.     In  passing  upon  the  motion, 
Judge  Reed  said:    "It  may  be  that  at  the  time  of  filing 
her  petition  she  knows  the  acts  of  negligence  upon  which 
she  relies  for  recovery;  but  whether  they  authorize  a 
recovery  under  the  Employers'  Liability  Act  of  Congress, 
or  the  general  law  of  negligence,  she  may  not  then  be 
able   to   determine;    and   the   facts   may   be    of   such   a 
character  that  they  would  have  to  be  submitted  to  the 
jury  to  determine  whether  the  injury  to  the  deceased 
occurred  while  he  was  engaged  in  interstate  commerce, 
of  while  he  was  not  so  engaged.  It  may  be  that  at  the 
close  of  the  testimony  it  will  clearly  appear  that  he  was 
or  was  not  engaged  in  interstate  commerce,  and  that  the 
court  may  then  determine  the  question  as  one  of  law,  or 
thej^  may  be  such  as  to  require  the  submission  of  the 
question  to  the  jury  to  determine  that  question.     If  the 
defendant  through  its  own  neglect  or  some  of  its  emi- 
ployes  has  inflicted  an  injury  upon  the  deceased  which 
caused    his    death,    and    it    is    legally    liable    therefor, 
whether  that  injury  was  inflicted  while  the  decedent  was 
engaged  in  interstate  commerce,  or  while  he  was  not  so 
engaged,  the  defendant  should  respond  therefor;  but,  of 
course,   it   can   be   required   to   respond   but    once,    and 
whether  or  not  the  recovery  shall  be  under  the  Em- 
ployers' Liability  Act  of  Congress  for  the  benefit  of  the 

4.     Bankson  v.  Illinois  Cent.  R.  of  doubt  as  to  which  afforded  him 

Co.,   196   Fed.   171.  a    remedy,    the    cases    should    be 

Where    an    employe   brought   a  consolidated  for  one  trial.     Tink- 

suit  under  the  state  law,  and  later  ham  v.  Boston  &  M.  R.  R.,  77  N. 

under  the  federal  statute  because  H.  11,  88  Atl.  709. 
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dependent  relatives  of  the  deceased,  if  tliere  are  any,  or 
shall  be  for  the  benefit  of  his  estate,  the  defendant  is 
not  particularly  interested,  except  as  this  may  bear  on 
the  amount  of  the  recoverj^" 

§  708.     Instances   Where  Motion  to   Elect   Should 
Have  Been  Sustained  Before  Trial,     if  a  state  law  di Hers 
radically     from     the     federal     statute     as     to     certain 
defenses,  the   plaintiff  may  be  required   to   elect   upon 
which  cause  of  action  he  will  proceed  to  trial.     Where 
under  a  state  statute,  a  prima  facie  case  of  negligence 
on  the  part  of  the  employer  was  made  out,  when  any 
defect  or  unsafe  condition  was  shown,  while  under  the 
federal   act   the   plaintiff  must   show   negligence   under 
the  ordinary  rules  applicable,  if  the  petition  states  a 
cause  of  action  under  the  two  laws  in  separate  counts, 
a  motion  to  elect,  if  presented  before  the  trial,  should  be 
then  sustained.'     In  another  action  for  the  death  of  a 
brakeman,  it  was  alleged  in  the  petition,  that   the  de- 
cedent  was  engaged  in  interstate    commerce  or  intrastate 
commerce,  the  plaintiff'  did  not  know  which.  The  deceas- 
ed was  killed,  it  was  alleged,  as  the  direct  result  of  one  or 
more  of  the  acts  of  negligence  charged  in  the  petition. 
The   court  held   that  the   petition  was   not   sustainable 
under  a  state  statute  authorizing  alternative  allegations, 
since  the  rights  and  liabilities  of  the  parties  under  the 
state  law  and  the  federal  act  are  essentially  different, 
and  hence   the   defendant  was   entitled   to   compel   the 
plaintiff  to  elect  on  which  cause   of  action   she  would 
proceed.®    In  another  case,  in  which  the  injured  sen-ant 
alleged  a  cause  of  action  under  the   state  law  in  one 
count  and  under  the  federal  act  in  another,  it  was  held 
that  the  motion  to  elect  should  have   been   sustained, 
but  that  the  improper  denial  of  the  defendant's  motion 

o.       Cincinnati,   N.    0.   &   T.    P.  R.  Co.  v.  Finan's  Adm'x,   153   Ky. 

R.  Co.  V  Clark.  169   Ky.  662,   185  340.  155  S.  W\  742. 
S.  W.  94;  Thompson  V.  Cincinnati,  6.        Louisville   &    N.   R.   Co.   v. 

N.  0.  &  T.  p.  R.  Co.,  165  Ky.  256,  Strange's    Adm'x.     15G     Ky.     439, 

Ann.  Cas.   1917A   1266,  176   S.  W.  161  S.  W.  239. 
1006;    South    Covington    &   C.   St. 
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to   compel  an  election  was  harmless,  where   the   court 
ruled  at  the  close  of  all  the  evidence  that  the  case  did 
not  come  within  the  federal  act."    In  so  holding  that  the 
error  was  harmless  the  court  said  in  that  case:     "But 
this   error    (failing   to   sustain   motion   to    elect   before 
trial)   was  not  in  this  case  prejudicial  to  the  railroad 
company  and  in  cases  like  this  the  failure  to  require 
the  plaintiff  to  elect  will  not  be  reversible  error  unless 
it  appears  that  the  substantial  rights  of  the  defendant 
were   prejudiced   by   the   ruling   of   the   court.     In   the 
Strange  case,  we  pointed  out  the  difference  between  the 
federal  act  and  the  common  law  and  the  reason  why  it 
was  prejudicial  error  in  that  case  not  to  have  sustained 
a  motion  to  elect,  but  the  reasons  that  made  it  preju- 
dicial not   to   sustain  the  motion  in  that   case   do   not 
appear  in  this  one."     Plaintiff,  a  widow  of  an  employe 
killed  in  Missouri,  brought  suit  in  an  Iowa  state  court, 
basing  her  cause  of  action  upon  the  Missouri  law  which 
provides  that  in  case  of  death,  the  widow  may  recover 
without    the    appointment    of    an    administrator.      De- 
fendant then  filed  an  answer  alleging  that  the  cause  of 
action   was   governed  by  the  federal   act.     Later,   the 
plaintiff  as  administratrix  of  the  estate  of  her  husband, 
filed   a   new   suit   under   the   federal    act    and    the    de- 
fendant's answer  in  that  case  was  a  general  denial.    On 
motion  the  two  causes  were  consolidated  and  tried  to- 
gether.    It  does  not  appear  from  the  report  of  the  case 
whether  the  consolidation  of  the  two  actions,  m  which 
the  widow  was  plaintiff  in  one  suit  in  her  individual 
capacity  and  plaintiff  in  the  other  suit  as  administratrix, 
were  consolidated  by  consent.    At  the  close  of  plaintiff's 
evidence   a  motion  to   require  plaintiff   to   elect   which 
cause  of  action  she  would  prosecute,  was  overruled,  but 
at  the  close  of  the  evidence,  the  court  on  defendant's 
motion  required  the  plaintiff  to  elect  and  she  chose  to 
proceed  with  the  action  under  the  state  law.     The  ap- 
pellate  court   held   that   under   the   facts   the   cause   of 

7.     Cincinnati,  N.  O.  &  T.  P.  R.       Moore,    156    Ky.    708,    161    S.    W. 
Co.  V.  Clarke,  169  Ky.  662,  185  S.       1129. 
W.  94;    Louisville  &  N.   R.  Co.  v. 
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action  was  governed  ])y  the  federal  statute  and  ordered 
the   cause   reversed   for   tliat   reason    for   a   new    trial." 

§  709.  Widow  Suing  in  Her  Own  Name  in  One 
Suit  and  as  Administratrix  in  Another,  Cannot  be  Com- 
pelled to  Elect.  Altlu)Ui^-li  a  widow  ])rings  one  suit  in 
her  own  name  against  a  railroad  comj^any  for  the  deatli 
of  her  liusband  under  the  laws  of  the  state,  and  sub- 
sequently brings  another  action  as  administratrix  under 
the  federal  act,  the  bringing  of  the  action  under  the 
federal  act  does  not  have  the  effect  of  superseding  the 
action  under  the  state  law,  so  as  to  deprive  the  court  of 
jurisdiction  to  hear  the  action  under  the  state  law, 
during  the  pendency  of  the  suit  under  the  federal  act. 
In  jurisdictions  where  the  state  statute  permits  such 
suits  to  be  -consolidated,  tried  and  prosecuted  together, 
if  there  is  an  issue  of  fact,  not  of  law,  as  to  whether  the 
deceased  was  engaged  in  intrastate  or  interstate  com- 
merce, no  election  will  be  compelled  even  at  the  close  of 
the  evidence,  but  of  course  there  can  only  be  a  recoverv^ 
under  one  law,  as  the  jury  may  find  the  facts  to  be, 
relative  to  employment  at  the  time  of  the  injury.^ 
The  Supreme  Judicial  Court  of  Massachusetts  expressly 
disapproved  the  reasoning  in  the  Kentucky  cases  cited  in 
the  foregoing  paragraph  and  held  that  a  widow  should 
not  be  compelled  to  elect,  although  suing  under  the  state 
law  in  one  suit  and  as  administratrix  under  the  federal 
law  in  another.  The  argument  of  the  court  in  this  case  is 
so  forceful,  clear  and  concise  that  it  would  detract  from 
its  strength  and  beauty  for  a  commentator  to  attempt  to 
condense  it  and  it  is  reproduced:  "But  we  are  of 
opinion  that  the  ruling  was  wrong.  The  federal  act  in 
the  field  covered  by  it,  supersedes  all  state  statutes. 
As  to  matters  within  the  scope  of  the  federal  power, 
legislation  by  Congress  is  supreme.  So  long  as  Congress 
had  not  acted  as  to  liability  for  injuries  received  by  em- 
ployes of  railroads  while  engaged  in  interstate  commerce, 

8.     Armbruster  v.  Chicago,  R.  I.  9.     Corbett  v.  Boston  &  M.  R.  R.. 

&  P.  R.  Co.,  166  Iowa  155,  147  N.       219  Mass.  351,  9  N.  C.  C.  A.  691 
W.   337.  107  N.  E.  60. 
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lt\o-islation  by  tlie  states   toncliing  that   siil)ject,   being 
within  the  police  power,  was  valid.    Bnt  when  Congress 
exerted  its  jurisdiction  to  regulate  in  tliis  respect  com- 
merce   between    the    states,    state    statutes    previously 
operative  in  that  sphere  ^delded  to  its  paramount  and 
exclusive  power,     (citing  cases.)     The  federal  act  has 
no  greater  extent.    It  does  not  undertake  to  affect  the 
force    of   the    state   statute   in   its    appropriate    sphere. 
The  state  law  is  as  supreme  and  exclusive  in  its  ap- 
plication to  intrastate  commerce  as  is  the  federal  law  to 
interstate  commerce.     If  the  employe  of  a  railroad  en- 
gaged   in   both   interstate    and   intrastate    commerce   is 
injured    or    killed    while    in    the    former    service,    the 
carrier's  liability  is  controlled  and  must  be  determined 
solely  by  the  federal  law;  if  in  the  latter  service,  such 
liability  rests  wholly  upon  the  state  law   (citing  case). 
The  facts  and  not  the  pleadings  determine  whether  the 
wrong  done  in  any  given  case  gives  a  right  to  recover 
under  the  federal  or  the  state  statute.     The  allegations 
in  the  plaintiff's  declarations  in  these  two  actions  do  not 
constitute  the  test  whether  the  jurisdiction  of  the  court 
is  under  the  federal  or  state  statute.     These  simply  are 
the  basis  for  a  judicial  inquiry   into   the   facts  which 
alone   can   determine   that   question.      It   is    a   familiar 
principle  that,  where  inconsistent  courses  are  open  to  an 
injured  party  and  it  is  doubtful  which  ultimately  may 
lead  to  full  relief,  he  may  follow  one  even  to  defeat, 
and    then    take    another,    or    he   may    pursue    all    con- 
currently, until  it  finally  is  decided  which  affords  the 
remedy.     The  assertion  of  one  claim  which  turns  out  to 
be  unsound  so  long  as  it  goes  no  further,  is  simply  a 
mistake.     It  is  not  and  does  not  purport  to  be  a  final 
choice,  nor  an  election.    A  party  is  not  obliged  to  select 
his  procedure  at  his  peril  (citing  cases).     This  rule  has 
been  followed  frequently  in  actions  where  it  was  doubt- 
ful whether  the  remedy  of  the  plaintiff  was  under  our 
Employers'   Liability   Act    or   at   common   law    (citing 
cases).  It  is  equally  applicable  to  the  cases  at  bar.    Tlie 
principle  is  not  changed  in  any  material  respect,  because 
the  question  relates  to  remedies  afforded  by  the  statutes 
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of  different  sovereign  powers,  each  exeliisivcMvitliin  its 
own  domain.  The  relief  is  soui^ht  in  tlie  same  forum,  for 
the  state  court  lias  jurisdiction  of  tlie  cause  of  action, 
whichever  statute  may  be  controlling  (citing  cases). 
There  are  strong  practical  considerations  in  the  ad- 
ministration of  justice  which  lead  to  llio  same  result. 
It  oftentimes  would  be  a  great  hardship  upon  the  parties 
to  compel  them  to  try  out  first  the  question  whether  the 
federal  act  applies,  and,  if  it  in  the  end  shall  be  decided 
that  it  does  not,  then  to  test  by  further  litigation  their 
rights  under  the  state  statute.  The  short  period  of  limi- 
tations provided  in  each  act  often  might  expire  before  a 
final  decision  could  be  reached.  If  adverse  to  the  plain- 
tiff on  the  ground  of  error  in  the  form  of  relief  sought, 
he  thus  might  be  barred  from  a  just  recovery.  Although 
both  the  federal  and  state  statutes  as  to  amendments  are 
liberal  (Rev.  St.  U.  S.  sec.  954;  R.  L.  c.  173,  sec.  48) 
and  are  liberally  inteii)reted  in  cases  of  this  sort 
(Missouri,  Kansas  &  Texas  Rv.  v.  Wulf,  226  U.  S.  570, 

33  Sup.  Ct.  135,  57  L.  Ed.  355  |G  N.  C.  C.  A.  230n, 
237n],  Ann.  Cas.  19UB  134;  Herlih.y  v.  Little,  200 
Mass.  284,  86  N.  E.  294),  nevertheless  the  allowance  of 
such  amendments  rests  commonly  in  the  sound  dis- 
cretion of  the  trial  judge  and  is  not  subject  to  revision 
on  exceptions.  As  it  is  not  a  matter  of  right,  sub- 
stantial interests  might  be  lost  through  no  fault  of  a 
plaintiff  who  constantly  had  been  alert  in  his  own  be- 
half. The  federal  act  has  been  construed  as  covering 
injuries  occuring  at  the  moment  when  the  particular 
service  performed  is  a  i)art  of  interstate  commerce. 
Illinois  Central  R.   R.  v.  Behrens,  233  U.  S.  473,  478, 

34  Sup.  Ct.  646,  58  L.  Ed.  1051  (6  N.  C.  C.  A.189n), 
Ann.  Cas.  1914C  163.  Whether  a  railroad  employe  is 
engaged  in  interstate  or  intrastate  commerce  often  in- 
volves legal  discrimination  of  great  nicety  about  which 
even  the  justices  of  the  highest  court  are  not  always  in 
harmony  (citing  cases).  It  would  be  a  saving  of  ex- 
pense both  to  the  parties  and  to  the  commonwealth  if 
the  two  actions  could  be  ])rosecuted  together,  so  that 
by   one   trial    the   facts   could   be    ascertained    and    the 

2   CiMifiol   Ciirriors    i2 
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cause  ended  by  tlie  determination  of  the  governing 
principles  of  law.  Where  the  settlement  of  an  issue  of 
fact  depends  upon  conflicting  evidence,  it  seems  more 
likely  that  the  truth  will  be  ascertained  by  adducing 
all  the  evidence  at  one  time  before  a  single  tribunal 
and  enabling  it  to  find  out  the  real  situation  under  an 
adequate  statement  of  the  governing  rules  of  law  ap- 
plicable to  all  phases,  than  to  require  two  distinct  and 
sucessive  inquiries  before  separate  tribunals  where  only 
a  single  aspect  of  the  incident  could  be  open  to  in- 
vestigation at  one  time.  There  are  important  points  of 
dissimilarity  between  the  rights  conferred  and  the 
burdens  imposed  under  the  two  statutes.  The  rules  of 
evidence  may  be  ditl'erent.  The  principles  of  law  by 
which  liability  may  he  established  under  the  two  stat- 
utes are  somewhat  divergent.  Difficulties  will  be  pre- 
sented in  the  trial  which  wnll  require  great  care  and  a 
strong  grasp  b}"  the  presiding  judge,  and  demand  care- 
ful discrimination  by  jurors.  But  these  are  not  in- 
surmountable obstacles,  nor  do  they  appear  to  counter- 
balance the  advantages  which  will  accrue  in  permitting 
a  conjoint  prosecution  of  the  two  causes  in  appropriate 
instances.'"" 

§  710.  Verdicts  by  Less  Than  Twelve  Jurors,  When 
Permissible  under  State  Law,  Valid  in  Actions  under 
Federal  Statutes.  Section  6  of  the  Federal  Employers' 
Liability  Act  (one  of  the  1910  amendments)  provides 
that  the  jurisdiction  of  courts  of  the  United  States  un- 
der this  act  shall  be  concurrent  to  that  of  the  courts  of 
the  several  states,  and  no  case  arising  under  this  act 
and  brought  in  any  state  court  of  competent  jurisdiction 
shall  be  removed  to  any  court  of  the  United  States." 
The  seventh  amendment  to  the  Constitution  of  the 
United  States  provides:  "In  suits  at  common  law, 
where    the    value   in   controversy   shall    exceed    twenty 

10.  Corbett  v.  Boston  &  M.  R.  sec.  6,  35  Stal.  66,  as  amended  by 
R.,  219  Mass.  351,  9  N.  C.  C.  A.  Act  April  5,  1910,  C.  143;  sec.  1,  36 
691,  107  N.  E.  60.  Stat.    291,    Fed.    Stat.    Ann.    1912 

11.  Act  April   22,  1908,  c.   149,  Supp.  P.  335. 
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dollars,  the  rij[?lit  of  ti-ial  by  jury  sliall  be  preserved, 
and  no  fact  tried  ))>■  a  jury  sliall  be  otherwise  re- 
examined in  any  court  of  the  United  States,  than  ac- 
cordin<^-  to  the  rules  of  the  conunon  law."  Construing 
this  provision  of  the  (Constitution,  the  courts  have 
uniformly  held  that  the  jury  trial  contemplated  by 
this  section  is  the  right  to  a  trial  by  a  jury  of  twelve 
men,  whose  findings  shall  be  unanimous.'^  It  has,  how- 
ever, been  held  without  dissent,  that  this  seventli 
amendment  does  not  apply  to  the  states,  and  that  a 
state  is  not  prohibited  by  the  federal  Constitution 
from  providing  for  a  jury  of  less  than  twelve  men  or 
for  a  verdict  that  is  not  unanimous/^  Nor  is  a  trial  under 
a  state  statute  dispensing  with  the  feature  of  unanimity 
or  abridging  the  number  of  jurors,  a  denial  of  ''due 
process"  within  the  meaning  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States.'*  The 
constitutions  and  the  statutes  of  several  of  the  states 
provide  that  in  civil  cases,  a  verdict  may  be  return- 
ed by  less  than  twelve  men  or  by  three-fourths  or  five- 
sixths  of  the  jurors  concurring  in  the  verdict.  It  has 
been  urged  that  in  actions  prosecuted  in  the  state  courts 
under  the  Federal  Employers'  Liability  Act  the  pro- 
vision of  the  Constitution  of  the  United  States  re- 
quiring a  unanimous  verdict  by  twelve  men  applies 
in  state  courts  for  the  reason  that  the  action  is  under 
an  Act  of  Congress.  The  courts  have  unanimously 
held  that  the  verdict  in  such  cases  is  not  controlled  by 
the  provision  of  the  national  Constitution  but  by  the 

12.  Rassmussen  V.  United  States,  90,  23  L.  Ed.  ^78;  Edwards  v. 
197  U.  S.  516,  49  L.  Ed.  862,  25  &up.  Elliott,  21  Wall.  (U.  S.)  532,  22 
Ct.  514;  Black  v.  Jackson.  177  U.  L.  Ed.  487;  TwitcheU  v.  Com., 
S.  349,  44  L.  Ed.  801.  20  Sup.  7  Wall.  (U.  S.)  321,  19 
Ct.  648;  Thompson  v.  State,  170  L.  Ed.  22.T:  Barron  v.  Baltimore. 
U.  S.  343,  42  L.  Ed.  1061.  18  Sup.  7  Pet.  (U.  S.)  243.  8  L.  Ed.  672. 
Ct.  620;  American  Pub.  Co.  v.  14.  Hurtado  v.  People,  110  U.  S. 
Fisher,  166  U.  S.  464,  41  L.  Ed.  510,  28  L.  Ed.  232,  4  Sup.  Ct.  111. 
1079,   17    Sup.   Ct.   618.  292;   Davidson  v.  New  Orleans.  96 

13.  Maxwell  v.  Dow,  176  U.  S.  U.  S.  97,  24  L.  Ed.  616;  Kennard  v. 
581,  44  L.  Ed.  597,  20  Sup.  Ct.  448,  Louisiana  ex  rel.  Morgan,  92  U. 
494;   Walker  v.  Sauvinet,  92  U.  S.        S.  480,  23  L.  Ed.  478. 
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laws  of  the  state  where  the  suit  is  pending.^^  The  fact 
that  the  suit  is  under  a  federal  statute  makes  no  differ- 
ence, for  the  reason,  as  to  all  matters  of  procedure,  the 
state  law  is  controlling/*^  In  the  Bombolis  case,  cited, 
wherein  the  federal  Supreme  Court  held  that  the 
seventh  amendment  did  not  apply  to  actions  under  the 
Federal  Employers'  Liability  Act  prosecuted  in  state 
courts,  Mr.  Chief  Justice  White  said:  "Two  propo- 
sitions as  to  the  operation  and  effect  of  the  Seventh 
Amendment  are  as  conclusively  detennined  as  is  that 
concerning  the  nature  and  character  of  the  jury  re- 
quired by  that  Amendment  where  applicable,  (a)  That 
the  first  ten  Amendments,  including  of  course  the 
Seventh,  are  not  concerned  with  state  action  and  deal 
only  with  Federal  action.  We  select  from  a  multitude 
of  cases  those  which  we  deem  to  be  leading.  Barron  v. 
Baltimore,  7  Pet.  243;  Fox  v.  Ohio,  5  How.  410,  434; 
Twitchell  v.  Commonwealth,  7  Wall.  321;  Brown  v.  New 
Jersey,  175  U.  S.  172,  174;  Twining  v.  New  Jersey, 
211  U.  S.  78,  93.  And,  as  a  necessary  corollary,  (b) 
that  the  Seventh  Amendment  applies  only  to  proceedings 
in  courts  of  the  United  States  and  does  not  in  any 
manner  whatever  govern  or  regulate  trials  by  jury  in 
state  courts  or  the  standards  which  must  be  applied 
concerning  the  same.  Livingston  v.  Moore,  7  Pet.  469, 
552;  The  Justices  v.  Murray,  9  Wall.  274;  Edwards 
V.  Elliott,  21  Wall.  532;  Walker  v.  Sauvinet,  92  U.  S. 
90;  Pearson  v.  Yewdall,  95  U.  S.  294.  So  completely 
and  conclusively  have  both  of  these  principles  been 
settled,    so    expressly  have  they  been  recognized  without 

15.    Chesapeake  &  O.  R.  Co.  v.  181  S.  W.  1126;   Chesapeake  &  O. 

Carnahan,  241  U.  S.  241,  60  L.  Ed.  R.  Co.  v.  Kelly's  Adm'r,  161  Ky. 

979,  36  Sup.  Ct.  594;  Minneapolis  655,    171    S.   W.    185;    Cramer   v. 

&  St.  L.  R.  Co.  V.  Bombolis,  241  Chicago,  M.  &  St.  P.  R.  Co.,  134 

U.  S.  211,  60  L.  Ed.  961,  36  Sup.  Minn.  61,  158  N.  W.  796;   Donald- 

Ct.  595,  L  R.  A.  1917A  86,  Ann.  Cas.  son  v.  Great  Northern  R.  Co.,  89 

1916E  505;  Louisville  &  N.  R.  Co.  Wash.   161,   154  Pac.   133. 
V.   Thomas'    Adm'r,    170    Ky.    145,  16.     Gibson  v.  Bellingham  &  N. 

185  S.  W.  840;  Chesapeake  &  O.  R.  Ry.  Co.,  213  Fed.  488;  Chesapeake 

Co.  V.  Shaw,  168  Ky.  537,  182  S.  W.  &  O.  R.  Co.  v.  Kelly's  Adm'r,  161 

653;    Louisville    &    N.    R.    Co.    v.  Ky.  655,  171  S.  W.  185. 
Holloway's    Adm'r,    1G8    Ky.    262, 
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dissont    or    question  almost  from  tlie  hef?-! lining  in  tlie  a/i- 
cepted  interpretation  of  tlie  Ccjnstitution,  in  the  enact- 
ment of  laws  by  Congress  and  proceedings  in  the  Federal 
courts  and  by  state  constitutions  and  state  enactments 
and    proceeding's    in  the  state  courts,  that  it  is  true  to  say 
that  to  concede  that  they  are  open  to  contention  would 
be  to  grant  that  nothing  whatever  had  been  settled  as 
to  the  power  of  state  and  Federal  governments  or  the 
authority  of  state  and  Federal  courts  and  their  mode 
of  procedure  from  the  beginning.   Doubtless  it  was  this 
view  of  the  contention  which  led  the  Supreme  Court  of 
Minnesota  in  this  case  and  the  courts  of  last  resort  of 
other  States  in  the  cases  which  were  argued  with  this 
to  coincide  in  opinion  as  to  the  entire  want  of  founda- 
tion for  the  proposition  relied  upon,  and  in  the  conclu- 
sions that  to  advance  it  was  virtually  to   attempt   to 
question  the  entire  course  of  judicial  ruling  and  legisla- 
tive practice  both  state  and  National  which  had  pre- 
vailed from  the  commencement.     And  it  was  of  course 
presumably    an    appreciation     of     the     principles     so 
thoroughly  settled  which  caused  Con^^ess  in  the  enact- 
ment of  the  Employers'  Liability  Act  to  clearly   con- 
template the  existence  of  a  concurrent  power  and  duty 
of  both  Federal  and  state  courts  to  administer  the  rights 
conferred  by  the  statute  in  accordance  with  the  modes 
of   procedure    prevailing    in    such    courts.      Indeed,    it 
may  not  be  doubted  that  it  must  have  been  the  same 
point  of  view  which  has  caused  it  to  come  to  pass  that 
during  the  number  of  years  which  have  elapsed  since 
the  enactment  of  the  Employers'  Liability  Act  and  the 
Safety  Appliance  Act  and  in  the  large  number  of  cases 
which  have  been  tried  in  state  courts  growing  out   of 
the  rights  conferred  by  those  acts,  the  judgments   in 
many  of  such  cases  having  been  here  reviewed,  it  never 
entered  the  mind   of  anyone  to   suggest  the   new   and 
strange  view  concerning  the  signiiicance  and  operation 
of  the  Seventh  Amendment  which   was   urged   in   this 
case  and  the  cases  which  were  argued  with  it." 
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§  711.  Commencement  of  Action  under  State  Law 
no  Bar  to  Subsequent  Suit  under  Federal  Act.  When 
a  party  has  two  altei*native  and  inconsistent  rights 
arising  from  the  same  facts,  an  election  to  pursue  one 
of  those  remedies  bars  a  subsequent  prosecution  of  the 
inconsistent  remedial  right. ^'  But  the  fact  that  a  party 
wrongfully  supposes  that  he  has  two  such  rights,  and 
attempts  to  chose  the  one  to  which  he  is  not  entitled, 
is  not  enough  to  prevent  his  exercising  the  other,  if  he 
is  entitled  to  it.^^  As  the  Federal  Employers'  Liability 
Act  supersedes  all  state  legislation  covering  the  same 
field,  an  employe  injured  in  such  commerce  has,  there- 
fore, but  one  right  of  action  and  but  one  remedy.  He 
is  not,  therefore,  by  bringing  and  discontinuing  an 
action  at  common  law  or  under  a  state  statute,  barred 
by  the  doctrine  of  election  of  remedies  from  subse- 
quently bringing  his  action  under  the  federal  statute. ^^ 
*'It  is  urged  with  much  emphasis  that  the  administra- 
trix was  estopped  from  asserting  her  claim  before  the 
Industrial  Board  because  she  elected  her  remedy  under 
the  Federal  Employers'  Liability  Act.  The  election 
of  remedies  has  no  application  whatever  to  this  suit. 
The  doctrine  of  the  election  of  remedies  is  applicable 
only  where  a  party  has  elected  between  inconsistent 
remedies  for  the  same  injury  or  cause  of  action.  Famil- 
iar instances  of  this  doctrine  are  where  a  party  waives 
a  tort  and  sues  in  assumpsit  or  where  he  elects  to  sue 
in  replevin  for  property  unlawfully  taken  in  preference 
to  bringing  a  suit  for  money  damages  for  the  unlawful 
taking,  or  where  a  party  elects  to  affirm  a  contract  and 
sue  for  a  breach  thereof  rather  than  to  sue  for  a 
rescission    of    the    contract,    etc.     The    doctrine    does 

17.  Snow  V.  Alley,  156  Mass.  v.  Coburn,  128  Mich.  G92,  87  N. 
193,  30  N.  E.  691;  Met  calf  v.  W.  1038;  Chicago,  B.  &  Q.  R. 
Williams,  144  Mass.  452,  11  N.  E.  Co.  v.  Bigley,  1  Neb.  (Unoff.)  225, 
700;    Thomas   v.  Watt,    104  Mich.  95  N.  W.  344. 

201,    62    N.    W.    345;      Tierman's  19.     Hogan  v.  New   York  Cent. 

Ex'r  V.  Security  Building  &  Loan  &  H.   River  R.  Co.,   139  C.  C.   A. 

Ass'n,  152  Mo.  135,  53  S.  W.  1072.  328,   223   Fed.   890,   12   N.  C.  C.  A. 

18.  Whiteside  v.   Brawley,   152  1050. 
Mass.  133,  24  N.  E.  1088;  Shanahan 
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not  apply  io  concurrent  remedies  tliat  are  not  in- 
consistent with  eacli  other  and  lias  no  application 
to  an  election  between  suits  based  upon  different 
statutes.  Wliere  one  has  a  ri^ht  of  action  at 
common  law  and  also  under  the  statute  for  tlie  same 
injry,  the  brinft-in^  of  either  of  said  suits  is  not  a  bar  to 
the  other,  and  particularly  where  no  recovery  has  been 
had  under  the  one  or  the  other.  Apparently  in  this 
case  the  administratrix  supposed  she  had  a  rij^ht  of 
action  under  the  Federal  Employers'  Liability  Act  and 
brought  suit  under  that  statute.  By  the  jud.^nent  of 
the  court  in  that  case  it  was  determined  that  she  had 
no  such  ri,i>ht  of  action.  She  tlien  broufcht  her  action 
for  compensation  under  the  state  law.  A  suit  under  a 
state  law  and  a  jud^Tuent  therein  a.s'ainst  the  plaintiff 
are  no  bar  to  a  suit  for  the  same  injury  under  the 
federal  Employers'  Liability  Act,  w^here  it  appears  that 
there  could  be  no  recovery  under  the  state  law  for  the 
injurv.  Troxell  v.  Delaware,  Lackawanna  &  AYestem 
Railroad  Co.,  227  U.  S.  434,  33  Sup.  Ct.  274,  57  L.  Ed. 
586.  The  converse  of  that  proposition  is  equally  true 
— i.  e.,  that  a  judirment  aarainst  plaintiif  in  a  suit 
brouo-ht  under  the  federal  Employers'  Liability  Act  is 
no  bar  to  an  action  under  a  state  law  for  the  same  in- 
jury, where  it  is  determined  that  the  party  injured  was 
not  eno:ag'ed  or  employed  in  interstate  commerce  at 
the  time  of  the  injury."" 

§  712.  When  Suit  Under  State  Law  is  Res  Ad- 
judicata.  Unless  there  is  an  identity  of  parties  and  of 
subject  matter,  a  suit  prosecuted  and  determined  under 
the  state  law,  is  not  a  bar  to  a  subsequent  suit  under 
the  federal  act.  A  judgment  against  the  widow  who 
sued  in  her  individual  capacity  for  herself  and  her 
childreTi  to  recover  damages  from  an  interstate  carrier 
for  the  death  of  her  husband  while  in  its  employ,  which 
was    prosecuted    and    tried    under    the    state    law,    and 

20,     Jackson  v.  Industrial  Board       of  Illinois,  2S0  111.  526.  117  N.  E. 

705. 
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which  provided  that  there  should  be  no  recovery  for 
the  negligence  of  a  fellow  servant,  is  not  a  bar  to  a 
subsequent  snit  by  her  as  administratrix,  for  the 
benefit  of  herself  and  the  same  children  against  the 
carrier  nnder  the  federal  act  in  which  recovery  was 
asked,  because  of  the  negligence  of  such  fellow  ser- 
vant.^^  Mr.  Justice  T)aj,  speaking  for  the  court  in  that 
case,  said:  "To  work  an  estoppel  the  first  proceeding 
and  judgment  must  be  a  bar  to  the  second  one  because 
it  is  a  matter  already  adjudicated  between  the  parties. 
The  cause  of  action  under  the  state  law,  if  it  could  be 
prosecuted  to  recover  for  the  wrongful  death  alleged 
in  this  case,  was  based  upon  a  different  theory  of  the 
right  to  recover  than  prevails  under  the  Federal  stat- 
ute. Under  the  Pennsylvania  law  there  could  be  no 
recovery  for  the  negligence  of  the  fellow-servants  of 
the  deceased.  This  was  the  issue  upon  which  the  case 
was  submitted  at  the  second  trial  and  a  recovery  had. 
Whether  the  plaintiff  could  recover  under  the  Pennsyl- 
vania statute  was  not  involved  in  the  second  action, 
and  the  plaintiff's  right  to  recover  because  of  the  injury 
occasioned  by  the  negligence  of  the  fellow  servants 
was  not  involved  in  or  concluded  by  the  first  suit. 
Futhermore,  it  is  well  settled  that  to  work  an  estoppel 
by  judgments  there  must  have  been  identity  of  parties 
in  the  two  actions.  Brown  v.  Fletcher's  Estate,  210 
U.  S.  82;  Ingersoll  v.  Coram,  211  U.  S.  335.  The 
Circuit  Court  of  Appeals  in  the  present  case,  while 
recognizing  this  rule,  disposed  of  the  contention  upon 
the  ground  that  the  parties  were  essentially  the  same 
in  both  actions — the  first  action  was  for  the  benefit 
of  Lizzie  M.  Troxell  and  the  two  minor  children,  and 
the  present  case,  although  the  action  was  brought  by 
the  administratrix,  is  for  the  benefit  of  herself  and 
children  and  held  that,  except  in  mere  form,  the 
actions  were  for  the  benefit  of  the  same  persons  and 
therefore   the   parties  were  practically   the   same;   and 

21.     Troxell  v.  Delware,  L.  &  W.       R.   Co.,   227   U.   S.   434,   57   L.   Ed, 

586,  33  Sup.  Ct.  274. 
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iliat  tlic  omission  to  sue  as  administratrix  was  merely 
technieal  and  would  have  been  curable  by  amendment. 
This  conclusion  was  reached  before  this  court  announced 
its  decision  in  American  Railroad  (V).  v.  Birch,  224  IJ.  S. 
547.  That  action  was  bi'ou.i^ht  under  the  Federal 
Employers'  Liability  Act  by  the  widow  and  son  of  the 
decedent  and  not  by  the  administratoi-.  The  lower 
court  held  that  the  requirement  of  the  act  that  the 
suit  should  be  brought  in  case  of  death  by  the  personal 
representative  of  the  deceased  did  not  ]n-event  a  suit 
in  the  name  of  the  persons  entitled  to  the  benefit  of 
the  recovery.  In  other  words,  the  court  ruled,  as  did 
the  Circuit  Court  of  Appeals  in  this  case,  that  where 
it  was  shown  that  the  widow  and  child  were  the  sole 
beneficiaries,  they  might  maintain  the  action  without 
the  appointment  of  a  personal  representative.  This 
court  denied  the  contention,  and  held  that  Congress, 
doubtless  for  good  reasons,  had  specifically  provided 
that  an  action  under  the  Employers'  Liability  Act  could 
be  brought  only  by  the  personal  representative,  and  the 
judgment  was  reversed  without  prejudice  to  the  rights 
of  such  personal  representative.  We  think  that  under 
the  ruling  in  the  Birch  Case  there  was  not  that 
identity  of  parties  in  the  former  action  by  the  widow 
and  the  present  case,  properly  brought  by  the  ad- 
ministratrix under  the  Employers'  Liability  Act,  which 
renders  the  former  suit  and  judgment  a  bar  to  the 
present   action." 

§  713.  Errors  in  Actions  under  Federal  Act  Held 
HaJTnless  on  Appeal.  A  judgment  under  the  Federal 
Employers'  Liability  Act  should  not  be  reversed  on 
account  of  an  error  by  which  the  party  appealing 
cannot  have  been  prejudiced."    In  all  actions  under  the 

22.       Kanawha  &  M.   R.  Co.   v.  35  Sup.  Ct.  620.  9  N.  C.  C.  A.  452; 

Kerso,  239  U.  S.  576,  60  L.  Ed.  448,  Grand   Trunk  Western  Ry  Co.  v. 

36  Sup.  Ct.  174;   Chicago,  R.  I.  &  Thrift   Trust   Co.,  Ind.    App. 

P.    R.    Co.    V.    Wright,    239    U.    S.  .  115  N.  E.  685:  Vandalia  R. 

548,  60  L.  Ed.  431,  36  Sup.  Ct.  Co.  v.  Stringer,  182  Ind.  676,  106 
185;  Chicago  &  N.  W.  R.  Co.  v.  N.  E.  865,  107  N.  E.  673;  South- 
Gray,  237  U.  S.  399,  59  L.  Ed.  1018,  em  Ry.  Co.  v.  Howerton,  182  Ind. 
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federal  act  where  there  are  more  than  one  beneficiary, 
the  verdict  should  apportion  the  sum  due  each  of  them 
but  where  no  instructions  requiring  the  jury  so  to  do 
were  asked  and  no  objection  was  made  or  exception 
taken  to  the  verdict,  the  error  has  been  held  to  be 
harmless  on  appeal."  A  trial  court  in  an  action  under 
the  federal  act  instructed  the  jury  on  the  measure  of 
dimiages  to  a  wife  and  dependent  child  that  they  should 
include  the  value  of  the  support  and  ''protection"  they 
would  have  secured  from  the  deceased  had  he  lived. 
The  court  held  that  the  word  "protection"  was  used 
in  a  pecuniary  sense  in  the  intruction  and  that  even 
if  not  so  understood  by  the  jury,  the  eiTor  under  a  state 
statute  prohibiting  a  reversal  for  harmless  errors,  was 
not  such  as  to  justify  a  reversal.^*  In  an  action  for  the 
death  of  a  fireman,  prosecuted  under  the  Federal  Em- 
ployers' Liability  Act,  the  trial  court  instructed  the 
jury  that  if  an  employe  is  injured  through  defective 
instrumentalities  it  is  prima  facie  evidence  of  the  com- 
pany's negligence  and  that  the  railroad  company 
"assumes  the  burden,"  of  showing  that  it  exercised 
ordinary  care  in  furnishing  the  appliances.  The 
Supreme  Court  of  the  United  States,  in  passing  on  this 
instruction,  held  that  it  was  not  such  an  error  as  to 
justify  a  reversal  where  the  court's  charge  in  another 
clause  plainly  stated  to  the  jury  that  the  burden  of 
proving  negligence  was  on  the  plaintiff  throughout  the 
case.^^     An  instruction  in  an   action  under  the  federal 

208,  105  N.  E.  1025,  106  N.  E.  369;  Montana.  Doichinoff  v.  Chicago, 

Louisville  &  N.  R.  Co.  v.  Thomas'  M.  &  St.  P.  R.  Co.,  51  Mont.  582, 

Adm'r,  171  Ky.  471,  188  S.  W.  463.  154  Pac.  924. 

23.     United  States.      Cetral  Ver-  Nebrasko.       Hadley     v.     Union 

mont    R.    Co.    v.    White,    238    U.  Pac.  R.  Co.,  99  Neb.  349,  156  N.  W. 

S.  507,  59  L.  Ed.  1433,  35  Sup.  Ct.  765. 

865,  9  N.  C.  C.  A.  265,  Ann.  Cas.  Washington.     Anest  v.  Columbia 

1916B  252;   Yazoo  &  M.  V.  R.  Co.  &  P.  S.  R.  Co.,  89  Wash.  609.  154 

V.    Wright,    125   C.    C.    A.   25,    207  Pac.  1100. 

Fed.  281;  Southern  R.  Co.  v.  Smith  24.     Sweet  v.  Chicago  &  N.  W. 

123  C.  C.  A.  488,  205  Fed.  360.  R.    Co.,    157   Wis.    400,    147    N.   W. 

Missouri.      Hardwick  v.  Wabash  1054. 

R.   Co.,   181   Mo.  App.   156,  168   S.  25.       Southern        Ry.— Carolina 

W.  328.  Division  v.  Bennett.  233  U.  S.  80, 
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act  on  the  effect  of  coiilrihutory  neglip^ence  in  wliicli 
the  court  charged  the  jury  that  tliey  sliould  ''deduct' 
a  reasonable  amount  for  tlio  plaintiff's  contributory 
negligence  instead  of  using  the  word  "diminished," 
found  in  the  federal  statute,  was  held  not  to  be  an 
error.-"  Where  an  action  by  an  employe  engaged  in  inter- 
state commerce  was  submitted  to  the  jury  under  a 
state  law  and  the  difference  between  the  state  act  and 
the  act  of  Congress  related  only  to  contributory  negli- 
gence, the  state  law  being  more  favorable  to  the  de- 
fendant than  the  federal  act,  the  error  in  submitting 
the  cause  as  if  the  state  act  were  controlling,  afforded 
no  ground  for  reversal.''  "When  the  liability  of  the 
defendant  does  not  appear  to  be  affected  by  the  question 
whether  the  state  or  the  federal  law  applied  to  the  case, 
it  is  therefore  unnecessary  for  the  ai^pellate  court  to 
decide  which  law  applies  as  prejudicial  error  does  not 
exist. ^* 

§  714.  Practice  of  Granting  Partial  New  Trials 
in  Actions  under  Federal  Act  Proper,  When.  A 
practice  of  granting  partial  new  trials  in  actions  under 
the  federal  act  following  the  procedure  of  the  forum, 
does  not  deprive  a  litigant  of  a  substantive  right  or 
defense  under  the  statute  if  it  clearly  appears  that  the 
matter  involved  and  upon  which  a  new  trial  was 
granted  is  entirely  distinct  and  separable  from  other 
matters  involved  in  the  case  and  that  no  possible  in- 
justice can  be  done  to  either  party."  For  example,  in 
a  suit  under  the  act  a  jury  found   that  the  defendant 

58    L.    Ed.    860,    34    Sup.    Ct.    566.        520,  36  Sup.  Ct.  252,  11  N.  C.  C.  A. 
10  N.  C.  C.  A.  853.  857. 

26.  Tilghman  v.   Seaboard  Air  29     Norfolk  Southern  R.  Co.  v. 

T-        Ty     r>        1C7    M     n     ifi-^     «■::  Ferebee,  238  U.  S.  269,  59  L.  Ed. 
Line    R.    Co.,    167    N.    L.    Ibo,    so 

1303,  35  Sup.  Ct.  781:    Kennon  v. 

S.    E.   315,   1090.  Gilmer,    131    U.   S.   22.    33   L.    Ed. 

27.  Chicago,  R.  I.  &  P.  R.  Co.  ^^^^  g  ^^^  ^^  ggg.  simmons  v. 
V.  Wright,  239  U.  S.  548,  GO  L.  Ed.  pjgi^  glO  Mass.  563,  Ann.  Cas. 
431,  36  Sup.  Ct.  185.  1912D  588.  97  N.  E.  102;    Jarrett 

28.  Kansas  City  Western  R.  Co.  v.  High  Point  Trunk  &  Bag  Co., 
V.  McAdow,  24.J  U.  S.  51,  60  L.  Ed.  144   N.  C.  299,   56   S.   E.   937. 
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was  negligent  and  that  tlie  plaintiff  was  not  guilty  of 
any  contributory  negligence;  but  because  of  an  error 
in  tbe  charge  on  the  subject  of  damages,  the  state 
supreme  court  granted  a  partial  new  trial  and  re- 
manded the  case  for  a  hearing  in  which  the  only  question 
to  be  considered  was  the  amount  to  be  awarded  the 
plaintiff.^"  On  the  second  trial  the  jury  again  fouud 
for  the  plaintiff,  the  only  issue  submitted  being  the 
amount  of  his  damages,  and,  on  second  appeal  to  the 
state  supreme  court,  the  railroad  company  contended 
that  it  was  error  to  grant  a  new  trial  in  which  the 
question  of  damages  only  could  be  considered  as,  under 
the  federal  act,  the  defendant  was  entitled,  in  all  cases, 
to  prove  contributory  negligence  in  mitigation  of 
damages.  But  as  the  jury  in  the  first  trial  held  that 
the  plaintiff  was  not  guilty  of  any  contributory  negli- 
gence, the  question  of  damages  and  contributoiy  negli- 
gence were  distinct  and  separable  and,  therefore,  a  new 
trial  on  the  one  without  submitting  the  other,  was  pro- 
per.^^  On  writ  of  error  to  the  national  Supreme  Court  from 
the  last  judgment,  the  cause  was  affirmed,  the  court 
holding  that  the  decision  of  the  state  court  did  not 
operate  to  deprive  the  railroad  company  of  a  federal 
right.  The  practice  of  granting  a  partial  new  trial, 
however,  in  actions  under  the  Federal  Employers' 
Liability  Act,  the  court  held,  was  not  generally  to  be 
commended, ^^ 

§  715.  Power  of  State  Courts  under  Federal  Act 
to  Direct  Entry  of  Judsrment  Notwithstanding  Verdict, 
Under  the  federal  practice  a  trial  court  has  no  power  to 
direct  a  judgment  to  be  entered  notwithstanding  the 
verdict  of  the  jury.^^  It  has  been  contended  that  in 
actions  under  the  Federal  Employers'  Liability  Act 
the  state  courts  must  therefore  follow  the  procedure  of 

30.  Ferebee  v.  Norfolk  Soufh-  v.  Ferebee,  238  U.  S.  269,  59  L.  Ed. 
ern  R.  Co.,  163  N.  C.  3-51,  .52  L.  R.       1303,  3.5  Sup.  Ct.  781. 

A.    (N.  S.)    1114,  79  S.  E.  685.  33.     Slocum   v.  New   York  Life 

31.  Ferebee  v.  Norfolk  South-  Ins.  Co.,  228  U.  S.  364,  57  L.  Ed. 
ern  R.  Co.,  167  N.  C.  290,  83  S.  E.  879,  33  Sup.  Ct.  523,  Ann.  Cas. 
360.  19I4D  1029. 

32.  Norfolk    Soulliern    R.    Co. 
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the  federal  courts,  but  tlie  courts  of  a  state  may  follow 
their  own  procedure  uotwithstandirifr  they  are  enforcing 
riglits  under  federal   laws." 

§  716.  Power  of  Administrator  to  Settle  Claims 
Under  Federal  Act  Without  Consent  of  Court.  Tlie 
power  of  an  administrator  to  settle  a  claim  for  damages 
under  the  Federal  Employers'  Liability  Act  without  the 
consent  of  the  court,  must  necessarily  depend  ui)on  the 
laws  of  the  state  under  which  he  is  acting.  The 
Supreme  Court  of  Arkansas  has  held  that  an  ad- 
ministrator may  compromise  and  accept  settlement  of 
a  claim  for  damages  under  the  federal  statute  without 
special   authority  from   the   probate   court.'' 

§  717.  State  Laws  Adding  Penalties  to  Judgment 
when  Affirmed  on  Appeal  Applicable  under  Federal  Act. 
A  state  law  which  provides  a  penalty  of  ten  per  cent  upon 
any  judgment  when  the  cause  is  affirmed  on  appeal  may 
be  lawfully  applied  to  actions  affirmed  in  the  state 
courts  under  the  Federal  Employers'  Liability  Act.'^ 
''The  first  of  the  other  objections."  said  the  court  in 
the  case  cited,  "is  that  the  Court  of  Appeals  was  not 
authorized  to  add  ten  per  cent,  damages  on  the  amount 
of  the  judgTuent,  as  it  did.  But  the  railroad  company 
obtained  a  supersedeas,  and  the  law  of  the  State  makes 
ten  per  cent,  the  cost  of  it  to  all  persons  if  the  judg- 
ment is  affirmed.  There  was  no  obligation  upon  the 
State  to  provide  for  a  suspension  of  the  judgment  and 
nothing  to  prevent  its  making  it  costly  in  cases  where 
ultimately  the  judgment  is  upheld.  So  the  State  may 
allow  interest  upon  a  judgment  from  the  time  when  it 
is  rendered,  if  it  provides  appellate  proceedings  and 
the  judgment  is  affirmed,  as  but  for  such  proceedings 
interest  would  run  as  of  course  until  the  judgment  was 
paid." 

34.  MarshaU  v.  Chicago,   R.   I.       &  S.  R.  Co..  127  Ark.  211.  191  S. 
&  P.  R.  Co.,  133  Minn.  460,  157  N.       W.  930. 

W.  638.  36.     Louisville    &    N.    R.    Co.    v. 

35.  Tread  way  v.  St.  Louis,  I.  M.       Stewart,  241  U.  S.  261,  60  L.  Ed. 

989,  36  Sup.  Ct.  586. 
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§  718.     Plaintiff  in  Action  Under  Federal  Act  May- 
Sue  as  a  Poor  Person  in  United  States  Courts,  When. 
In   an   action   under  the  Federal   Employers'   Liability 
Act  prosecuted  in  the  courts  of  the  United  States  the 
plaintiff,  by  order  of  court,  ni-ay  commence  and  prosecute 
the  action  without  being  required  to  prepay  fees  and 
costs,  upon  filing  in  court  a  statement  under  oath  in 
writing  that  because  of  his  poverty  he  is  unable  to  pay 
the  costs  of  the  suit  or  to  give  security  for  the  same 
and  that  he  believes  he  is  entitled  to   the  redress   he 
seeks  by  the  action  and  setting  forth  briefly  the  nature 
of  his  alleged  cause  of  action."     The  Act  of  Congress 
permitting    a    person    to    sue    as    poor    person    in    the 
federal  courts  is  as  follows:     ''That  any  citizen  of  the 
United    States    entitled    to    commence    or    defend    any 
suit   or  action,   civil   or  criminal,   in   any  court   of  the 
United  States,  may,  upon  the  order  of  the  court,  com- 
mence and  prosecute  or  defend  to  conclusion  any  suit 
or  action,  or  a  writ  of  error,  or  an  appeal  to  the  circuit 
court  of  appeals,  or  to  the  Supreme  Court  in  such  suit 
or  action,  including  all  appellate  proceedings,  unless  the 
trial  court  shall  certify  in  writing  that  in  the  opinion  of 
the  court  such  appeal  or  writ  of  error  is  not  taken  in 
good  faith,  without  being  required  to  prepay  fees  or 
costs  or  for  the  printing  of  the  record  in  the  appellate 
court  or  give  security  therefor,  before  or  after  bringing 
suit  or  action,   or  upon  suing  out  a  writ  or  error  or 
appealing,  upon  filing  in  said  court  a  statement  under 
oath    in    writing    that    because    of    his    poverty    he    is 
unable  to  pay  the  costs  of  said  suit  or  action  or  of  such 
writ  of  error  or  appeal,  or  to  give  security  for  the  same, 
and  that  he  believes  that  he  is  entitled  to  the  redress  he 
seeks  by  such  suit  or  action  or  writ  of  error  or  appeal, 
and  setting  forth  briefly  tlie  nature  of  his  alleged  cause 
of  action  or  appeal." 

37.  Act  of  Congress  approved  to  actions  under  the  federal  act 
June  25,  1910,  c.  435,  Fed.  Stat.  prosecuted  in  state  courts.  Go- 
Ann..  1912  Supp.  p.  45.  ing's  Adm'x   v.  Norfolk  &   W.  R. 

This  statute  has  no  application  Co.,  119  Va.  543,  89  S.  E    914. 
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CHAPTER  XXXIX. 

Historical.  Review  of  Original  Safety  Appliance  Act 
WITH  ALL  Amendments  and  Orders  Th?:reunder. 

Futile  Legislation  of  the  States  Retiulring  the  Use  of  Auto- 
matic Couplers. 

Liability  of  Carriers  under  the  Common  Law  as  to  Couplers 
and    Brakes. 

Causes  Inducing  the  Enactment  of  the  Original  Federal 
Safety   Appliance   Act. 

Summary  of  the  Provisions  of  the  Original  Act  of  1893. 

Original  Order  of  Commission  Prescribing  Standard  Height 
of  Drawbars  on  Freight  Cars. 

Inadequacies  and  Defects  of  Statute  and  Difficulties  in  its 
Enforcement. 

Summary    of    the    Amendments    of    1903. 

Order  of  Commission  Increasing  Minimum  Percentage  of 
Cars  in  Trains  to  be  Equipped  with  Air  Brakes. 

Agitation  for  Standard  Safety  Appliances  on  all  Cars  used 
by  Railroads   Enngaged   in  Interstate  Commerce. 

Interstate  Commerce  Commission  Authorized  to  Standard- 
ize Appliances  by  Amendment  of  1910. 

New  Order  Concerning  Height  of  Drawbars  on  Freight  Cars. 

Standardization  Order  of  the  Interstate  Commerce  Com- 
mission. 

§  719.  Futile  Legislation  of  the  States  Requiring 
the  Use  of  Automatic  Couplers.  Tlie  first  legislative 
action  by  a  state  requiring  automatic  couplers  on 
railroad  cars  was  taken  by  Connecticut  in  1882.  The 
statute  prescribed  that  automatic  couplers,  approved  by 
the  railroad  commission,  must  be  placed  on  all  new 
cars,  under  a  penalty.  A  statute  nearly  identical  in  its 
provisions  was  enacted  b}^  Massachusetts  in  1884.  In 
that  year  also  the  Legislature  of  New  York  passed  a 
law  providing  that  after  July  1,  1886,  no  couplers 
other  than  automatic  should  be  placed  upon  any  new 
freight  car  to  be  built  or  i)urehased  for  use  in  the  state. 
In  1885,  a  statute  quite  similar,  naming  the  same  date, 
July  1,  1886,  was  enacted  in  Michigan.  In  1889,  a 
further  statute  was  enacted  in  New  York  which  pro- 
vided  that  after  November   1,   1892,   it    should   be   un- 
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lawful  for  railroads  to  run  any  of  their  own  cars  in  that 
state  unless  equipped  with  automatic  couplers.  But  uni- 
formity of  equipment  on  all  cars  was  not  furthered  by 
these  statutes  since  different  comissions  approved  differ- 
ent couplers.  Tlie  need,  therefore,  of  a  national  regulation 
of  the  subject  was  apparent.  In  its  report  for  the  year 
1888,  the  Eailroad  Commission  of  New  Hampshire 
said:  ''No  commission  whose  authority  is  bounded  by 
State  lines  can  go  fast  or  far  in  compelling  the  roads 
within  its  jurisdiction  to  adopt  safety  devices  and  ap- 
pliances necessary  for  the  protection  of  emplo3^es  and 
passengers,  such  as  steam  heaters,  electric  lights,  and 
automatic  couplers.  Even  if  we  assume  that  a  State 
may  delegate  to  a  commission  the  power  to  prohibit 
upon  its  territory  any  but  approved  equipment  upon 
cars  used  in  interstate  traffic,  it  is  absolutely  necessary 
that  such  equipment  should  be  uniform  upon  all  roads 
constituting  a  through  line,  and  the  obstacles  in  secur- 
ing uniformity  by  the  action  of  the  several  States 
through  which  such  roads  pass  are  apparent.  The 
regulation  of  these  matters  may  properly  be,  and  indeed 
must  be,  left  to  Congress  or  the  Interstate  Commission, 
which  can  prescribe  rules  applicable  to  the  entire 
country,  and  make  orders  that  can  be  enforced  upon  entire 
railway  systems.  With  this  in  view  the  board  has  this 
year  joined  the  commissions  of  other  States  in  address- 
ing to  Congress  a  petition  asking  that  the  Interstate 
Commission  be  required  to  investigate  the  subject  and 
propose  some  plan  by  which  the  desired  results  can  be 
secured." 

§  720.  Liability  of  Carriers  under  the  Common 
Law  as  to  Couplers  and  Brakes.  The  common  law  was 
entirely  inadequate  to  protect  the  lives  of  trainmen 
from  injuries  due  to  the  use  of  hand  brakes  and  link 
and  pin  couplers.  As  a  rule,  the  courts  held  that  em- 
ployes assumed  the  risks  and  hazards  of  the  use  of  cars 
with  different  kinds  of  couplers.^     For  example,  it  was 

1.     Baltimore  &  0.  S.  W.  R.  Co.       560,  20  Sup.  Ct.  385;  Sputhern  Pac. 
V.  Voigt,  176  U.  S.  498,  44  L.  Ed.        Co.  v.  Seley,  152  U.  S.   145,  38  L. 
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held  that  a  brakoman  assumod  tlio  risk  of  injury  in 
coupling  two  cars  ]iavin,ii:  couplers  of  unequal  hei^lit.- 
In  another  case  it  was  hold  that  where  a  railroad 
company  was  in  the  habit  of  receiving  and  trans])orting 
cars  loaded  with  timbers  and  iron  rails  which  pro- 
jected over  the  cars  on  wliich  tliey  were  loaded,  the 
risks  arising  from  sucli  projecting  timbers  or  rails 
were  assumed  by  trainmen.''  An  employe  assumed  tlie 
risk  from  foreign  cars  constructed  with  double  dead- 
woods,  though  those  of  his  employer  were  constructed 
differently,*  An  experienced  brakeman  was  held  to 
have  assumed  the  risk  from  the  use  of  a  different  kind 
of  automatic  coupler  on  a  car  from  that  of  an  engine.' 

§  721.  Causes  Inducing  the  Enactment  of  the 
Original  Federal  Safety  Appliance  Act.  Before  the 
passage  of  the  original  vSafety  Appliance  Act  in  1893, 
the  use  of  link  and  pin  cou]ilers  on  railroad  cars  in  the 
United  States  lead  to  an  appalling  loss  of  life  and 
limbs  among  railroad  employes.  In  the  late  80 's  and 
early  90 's  comparatively  few  freight  cars  were  equipped 
with  air  brakes  and  automatic  couplers.^  The  hazard- 
ous situation  of  railroad  employes  was  thus  described 
by  the  Interstate  Commerce  Commission:'  ''The  justice 
of  the  demands  of  the  railroad  employes  for  uniformity 
in  safety  appliances,  more  particularly  in  car  couplers, 
can  not  be  questioned  and  can  better  be  appreciated 
wlien    the    difficulties,    which    the    trainmen    encounter 

Ed.  391,  14  Sup.  Ct.  530;  Washing-  Co,  104  Mo.  448.  16   S.  W'.  413. 

ton  &  G.  R.  Co.  V.  McDade,  13.5  U.  4.     Chicago,   B.   &   Q.   R.   Co.  v. 

S.  5.54,  34  L.  Ed.  235,  10  Sup.  Ct.  ourtis,    51    Neb.    442.    66    Am.    St. 

1044;     Nortliern    Pac.    R.    Co.    v.  j^gp   455    71  n   W   4'' 

Blake,  11  C.  C.  A.  93,  63  Fed.  5'  Johnson'  v. '  Southern  Par. 
45;    Boland  v.  Louisville  &  N.  R. 


Co..  54  C.  C.  A.  508.  117  Fed.  462. 

6.     In  the  year   1892,  the   total 

number   of   railroad    cars    in    the 

United   Slates  was   1.215.092,   and 


Co.,  106  Ala.  641,  18  So.  99;  Michi- 
gan Cent.  R.  Co.  v.  Smlthson,  45 
Mich.  212,  7  N.  W.  791;  Haniggan 
V.  Lehigh  &  H.  River  Ry.  Co., 
157  N.  Y.  244,  51  N.  E.  992.  241,411  were  equipped  with  auto- 

2.  Hulett  V.  St.  Louis.  K.  C.  &       n^a^ic  couplers. 

N.  Ry.  Co.,  67  Mo.   239.  "•     Annual  Report  for  the  year 

3.  .Tackson  v.  Missouri  Pac.  Ry.        1891. 
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daily  and  liourly  in  coupling  and  nnconpling  cars,  is 
understood.  Under  existing  conditions  when  there  are 
so  many  couplers  in  use  it  is  impossible  for  men  to 
know  before  going  between  the  cars  whether  they  have 
the  ordinaiy  links  and  pins  to  couple  together,  or  two 
different  types  of  the  large  variety  of  couplers  now  in 
use.  No  matter  what  coupler  is  used,  no  matter  how 
perfect  its  mechanism  and  working,  if  it  does  not  couple 
as  well  and  as  freely  with  every  other  coupler  now  in 
use  as  it  will  with  another  coupler  of  its  own  make,  it 
is  to  that  extent,  a  death  trap.  What  the  railroad 
employes  of  the  country  demand  is  uniformity.  They 
want  all  couplers  alike,  and  they  are  the  men  whose 
lives  and  persons  are  at  stake,  for  with  about  a  million 
freight  cars  in  use  the  change  to  any  particular  coupler 
must  cause  a  great  injury  to  their  number,  and  loss  of 
life  in  bringing  it  about.  This  great  element  of  un- 
certainty, coupled  with  the  danger  to  life  and  limb  in 
consequence  of  such  uncertainty  should  be  remedied  so 
that  trainmen  when  coupling  and  uncoupling  cars  may 
know  that  the  couplers  will  be  of  the  same  type."  The 
annual  toll  of  deaths  and  injuries  due  to  the  use  of  link 
and  pin  couplers  became  so  great  that  Congress  was 
repeatedly  urged  to  legislate  for  the  protection  of 
trainmen.  At  the  first  national  convention  of  state 
railroad  commissioners,  held  in  March,  1889,  the  follow- 
ing resolution  was  adopted:  ^'"Whereas  thousands  of 
railroad  employes  every  year  are  killed  or  injured  in 
coupling  or  uncoupling  freight  cars  used  in  interstate 
traffic  and  in  handling  the  brakes  of  such  cars,  and 
most  of  these  accidents  can  be  avoided  by  the  use  of 
uniform  automatic  couplers  and  train  brakes;  and 
Whereas  the  success  and  growth  of  the  system  of  heating 
cars  -by  steam  from  the  locomotive  or  other  single 
source  largely  depends  on  the  adoption  in  interstate 
traffic  of  an  uniform  steam  coupler;  and  Whereas  these 
subjects  are  believed  to  be  of  pressing  importance,  and 
within  the  proper  scope  of  the  powers  of  the  Congress 
of  the  United  States,  while  attempts  on  the  part  of  the 
individual  States  to  deal  with  them  have  resulted,  and 


§  722]  Historical  Resume  of  Statute.  1255 

must  continue  to  result,  in  confliftini^  regulations; 
Resolved,  That  we  do  respectfully  and  earnestly  ur^^e 
the  Interstate  Commerce  Commission  to  consider  what 
can  be  done  to  prevent  the  loss  of  life  and  limb  in 
coupling  and  uncouplin<?  frei^dit  cars  used  in  interstate 
commerce,  and  in  handling  the  brakes  of  such  cars,  and 
in  what  way  the  p^rowth  of  the  system  of  heating 
passenp^er  cars  from  the  locomotive  or  other  single 
source  can  be  promoted  to  the  end  llial  said  Com- 
mission may  make  recommendations  in  the  premises  to 
the  various  railroads  within  its  jurisdiction  and  make 
such  suggestions  as  to  legislation  on  said  subjects  as 
may  seem  necessary  or  expedient."  President  Harrison, 
in  his  final  message  to  Congress  on  December  5,  1892, 
said:  "Statistics  furnished  by  the  Interstate  Commerce 
Commission  show  that  during  the  year  ending  June 
30,  1891,  there  were  forty-seven  different  styles  of  car 
couplers  reported  to  be  in  use,  and  that  during  the 
same  period  there  were  2,660  employes  killed  and 
26,140  injured.  Nearly  sixteen  per  cent,  of  the  deaths 
occurred  in  the  coupling  and  uncoupling  of  cars,  and  over 
thirtj-six  per  cent  of  the  injuries  had  the  same  origin." 
On  March  2,  1893,  the  bill  entitled  "An  act  to  promote 
the  safety  of  employes  and  travelers  upon  railroads  by 
compelling  common  carriers  engaged  in  interstate  com- 
merce to  equip  their  cars  with  automatic  couplers  and 
continuous  brakes  and  their  locomotives  with  driving 
wheel  brakes,  and  for  other  purposes,"  was  approved 
and  became  a  law. 

§  722.  Summary  of  the  Provisions  of  the  Original 
Act  of  1892.  Tlie  original  Safety  Appliance  Act  of  1893 
which  took  effect  on  January  1,  1898,  consisted  of  eight 
sections.^  Its  purpose  was  declared  in  the  title  to  be 
the  promotion  of  the  safety  of  employes  and  travelers 
upon  railroads  by  coni)ic]ling  common  carriers  engaged 
in  interstate  commerce  to  equip  their  cars  with  auto- 
matic couplers  and  continuous  brakes,  and   their  lo*^^- 

S.     27  Stat,  at  L.  531.  Appendix     G.   iufra. 
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motivos  with  drivin,c:-wliool  brakes  and  for  otlier  piir- 
])oses.  All  carriers  by  railroad  eng'aged  in  interstate  com- 
merce were  required  by  the  provisions  of  Section  1,  to 
oqnip  their  locomotive  engines  used  in  moving  interstate 
traffic  with  power  driving  wheel  brakes  and  appliances 
for  operating  the  train  brake  system  and  to  equip  a 
sufficient  number  of  cars  in  each  train  hauling  inter- 
state traffic  with  train  brakes  so  that  the  engineer  on 
the  locomotive  could  control  the  speed  without  requiring 
brakemen  to  use  the  common  hand  brake  for  that  pur- 
pose. The  second  section  required  such  common 
carriers  to  equip  all  cars  used  in  moving  interstate 
traffic  with  couplers  coupling  automatically  by  impact 
and  which  could  be  uncoupled,  without  the  necessity  of 
men  going  between  the  ends  of  the  cars.  Under  Section 
3,  such  carriers  were  given  the  right  to  refuse  to  re- 
ceive, under  certain  conditions,  cars  from  other  rail- 
roads not  equipped  in  accordance  with  the  tirst  section  of 
the  Act.  Section  4  required  all  cars  used  in  moving- 
interstate  commerce  to  be  equipped  with  secure 
grabirons  or  handholds  in  the  ends  and  sides  for  the 
greater  security  to  men  in  coupling  and  uncoupling 
cars.  The  American  Railway  Association,  under  Section 
5,  was  authorized  to  designate  the  standard  height  of 
drawbars  on  all  freight  cars  used  in  interstate  traffic. 
Section  6  fixed  a  penalty  of  One  Hundred  Dollars  for 
each  violation  of  the  several  sections  of  the  statute, 
and  also  excepted  certain  cars  from  the  provisions  of 
the  statute.  Under  the  provision  of  Section  7,  the 
Interstate  Commerce  Commission  was  given  the  power, 
for  a  good  cause  and  upon  hearing,  to  extend  the  period 
within  which  any  carrier  might  comply  with  the  act. 
Section  8  provided  that  no  employe  of  any  carrier  sub- 
ject to  the  act,  injured  by  reason  of  any  violation  of  the 
statute,  shall  be  deemed  to  have  assumed  the  risk 
thereby  occasioned,  although  continuing  in  the  employ- 
ment after  the  violation  of  the  Act  had  come  to  his 
knowledge. 


§  724]  IlisruKicAL  Resumi-:  of  Statute.  3  257 

§  723.  Original  Order  of  Commission  Prescribing 
Standard  Height  of  Drawbars  on  Freight  Cars.  The 
American  Railway  Association  was  autiiorizcd,  under  tlie 
provisions  of  section  5  of  the  original  Act,  to  designate 
to  tlie  Interstate  Commerce  Commission  within  ninety 
days  after  the  passage  of  the  act,  the  standard  height 
of  drawbars  for  freight  cars,  measured  perpendicular 
from  the  level  of  the  tops  of  the  rails  to  the  centers  of 
the  drawbars,  for  each  of  the  several  gauges  of  rail- 
roads in  use  in  the  United  States  and  to  fix  a  maximum 
variation  from  such  standard  height  to  be  allowed  be- 
tween the  drawbars  of  empty  and  loaded  cars.  On  May 
22,  1893,  the  American  Railway  Association  certified  to 
the  Interstate  Commerce  Comission  the  standard 
height  of  drawl)ars  adopted.  Pursuant  thereto,  the 
Commission,  on  June  6,  1893,  made  the  following  order: 
"It  is  ordered  that  notice  be  at  once  given  to  all  com- 
mon carriers,  owners,  or  lessees  engaged  in  interstate 
commerce  in  the  United  States,  that  tlie  standard  height 
of  drawbars  for  freight  cars,  measured  perpendicular 
from  the  level  of  the  tops  of  the  rails  to  the  centers  of 
the  drawbars,  has  been  designated  and  determined  by 
the  American  Railway  Association,  mentioned  in  said 
act,  as  and  to  be  thirty-four  and  one-half  inches  for 
standard  gauge  railroads  in  the  United  States,  and 
twenty-six  inches  for  narrow  gauge  railroads  in  the 
United  States;  that  the  maximum  variation  from  such 
standard  height  to  be  allowed  between  the  drawbars  of 
empty  and  loaded  cars,  both  for  standard  and  narrow 
gauge  railroads  in  the  T^nited  States,  has  been  fixed 
and  determined  by  said  association  at  three  inches; 
and  that  such  determination  has  been  duly  certified  by 
said  association  to  the  Interstate  Commerce  Com- 
mission." 

§  724.  Inadequacies  and  Defects  of  Statute  and 
Difficulties  in  its  Enforcement.  The  amendment  of 
1903'-'    1o    the    original    ad    resulted    from    a    vai"iety    of 

9.     .^2  Stat,  at  L.  943. 
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engag'ed  in  interstate  commerce,  and  to  all  other 
locomotives,  tenders,  cars  and  similar  vehicles  used  in 
connection  therewith.  Section  2  of  the  1903  amendment 
provides  that  no  train  shall  be  operated  with  power  or 
train  brakes  unless  it  be  equipped  with  not  less  than 
fifty  per  cent  of  the  cars  in  the  train  having  air  brakes, 
and  further  requires  all  power-brake  cars  in  such  a 
train  associated  together  with  the  said  fifty  per  cent,  to 
have  their  brakes  so  used  and  operated.  In  addition, 
the  Interstate  Commerce  Commission  was  given  the 
power  and  authority  to  increase  the  minimum  percent- 
age of  cars  in  any  train  required  to  be  operated  with 
air  brakes.  Section  3  of  the  1903  amendment  provides 
that  nothing  in  the  amended  act  shall  be  construed  to 
relieve  any  common  carrier,  the  Interstate  Commerce 
Commission  or  any  United  States  District  Attorney 
from  any  of  the  provisions,  powers  and  duties  under 
the  original  act,  and  all  of  the  provisions  of  the 
original  act  were  made  applicable  to  the  amended 
statute. 

§  726.  Order  of  Commission  Increasing  Minimum 
Percentage  of  Cars  in  Trains  to  be  equipped  with  Air 
Brakes.  Pursuant  to  the  authority  delegated  to  it  by 
Congress  in  Section  3  of  the  1903  amendment,  the  Inter- 
state Commerce  Commission,  on  November  15,  1905,  in- 
creased the  minimum  percentage  of  power  or  train 
brake  cars  from  fifty  per  cent  to  seventy-five  per  cent. 
Again  on  June  6,  1910,  the  Interstate  Commerce  Com- 
mission further  increased  the  minimum  to  eighty-five 
per  cent.  That  order  is  as  follows:  "It  is  ordered 
that  on  and  after  September  1,  1910,  on  all  railroads 
used  in  interstate  commerce,  whenever,  as  required  by 
the  Safety  Appliance  Act  as  amended  March  2,  1903, 
any  train  is  operated  with  power  or  train  brakes,  not 
less  than  eighty-five  per  cent  of  the  cars  of  such  train 
shall  have  their  brakes  used  and  operated  by  the  en- 
gineer of  the  locomotive  drawing  such  train,  and  all 
power-brake  trains  in  every  such  train  which  are  as- 
sociated together   with    the   eighty-five   per   cent,   shall 


§  72(5]  Historical  Resumk  of  Statute.  1259 

causes.  Tho  decision  of  tlie  Federal  Circuit  Court  of 
Appeals  in  Johnson  v.  Southern  Pac.  Co.,'"  holding  that 
when  two  cars  e(|uipped  with  automatic  couplers  failed 
to  couj)le  because  they  were  equipped  with  couplers  of 
different  type  the  carrier  did  not  violate  the  statute, 
was  one  of  them.  This  decision  lar<,^ely  nullified  the 
purpose  of  the  coupler  ])i-ovision  of  the  statute,  for  it 
was  the  evident  i)urpose  of  Cong-ress  to  refpiire  all  cars 
to  couple  automatically,  no  matter  with  what  kind, 
make  or  type  of  coupler  they  might  be  equipped.  The 
enforcement  of  penalties  for  violations  of  the  first 
section  of  the  act  became  difficult  for  the  reason  that 
the  clause  ''a  sufficient  number  of  cars  in  it  so  equipped 
with  power  or  train  brakes  that  the  engineer  of  the 
locomotive  drawing  such  train  can  control  its  speed" 
was  not  definite  enougli.  The  question  as  to  what 
constituted  a  sufficient  number  of  cars  became  a  matter 
of  individual  judgment  among  railroad  experts.  This 
led  to  an  uncertainty  in  deteiTuining  when  the  carrier 
was  complying  with  the  law.  Another  obstacle  in  the 
enforcement  of  the  statute  was  the  requirement  as  to 
proof  of  the  use  of  a  defective  car  in  interstate  com- 
merce. Frequently,  the  plaintiff  in  a  personal  injury 
suit,  and  the  government  in  actions  for  penalties,  were 
unable  to  prove  that  the  particular  car  was  at  the  time 
used  in  hauling  interstate  freight.  The  original  act 
also  did  not  apply  to  railroads  in  territories  over  which 
Congress  had  comi)lete  and  plenary  ]X)wer.  These  were 
some  of  tho  reasons  which  caused  the  passage  of  the 
100.')  amendment. 

§  725.  Summary  of  the  Amendments  of  1903. 
By  the  passage  of  the  amendment  of  1903  to  the  original 
Federal  Safety  Appliance  Act,  the  ]irovisions  of  the 
original  act  were  made  applicable  to  all  common 
carriers  by  railroad  in  the  territories  and  in  tho 
District  of  Columbia,  and  also  to  all  trains,  locomotives, 
tenders,  cars  and  similar  vehicles  used  on  any  railroad 

10.     54   C.   C.  A.   508,   117    Fed.       462. 
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liave  their  brakes  so  used  and  o])erated."  The  order  of 
June  6,  1910,  which  became  effective  on  September  1, 
1910,  now  applies  to  all  common  carriers  by  railroad 
engaged  in  interstate  commerce. 

§  727.  Agitation  for  Standard  Safety  Appliances 
on  all  Cars  used  by  Railroads  Engaged  in  Interstate 
Commerce.  The  salutary  results  of  the  enforcement  of 
the  original  act  and  the  amendment  of  1903,  requiring 
air  brakes,  couplers,  certain  grabirons,  and  handholds, 
and  a  standard  height  for  drawbars  on  all  cars  on 
interstate  railroads  soon  led  to  a  public  demand  for  a 
standardized  equipment  of  all  safety  appliances  on  cars. 
Both  the  Master  Car  Builders  Association  and  the 
Interstate  Commerce  Commission  suggested  the  de- 
sirability of  legislation  requiring  uniformity  of  ap- 
]>lication  and  location  of  all  appliances  on  cars,  in- 
cluding ladders,  sill  steps,  handholds  and  kindred 
equipment. 

§  728.  Interstate  Commerce  Commission  Author- 
ized to  Standardize  Appliances  by  Amendment  of  1910. 

The  1910  amendment  resulted  from  the  agitation  for 
unifomiity  as  to  all  safety  appliances  on  cars,  including 
the  appliances  required  by  the  former  statutes.  Section 
1  of  the  1910  amendment  prescribes  that  the  provisions 
of  the  amendatory  act  should  apply  to  every  common 
carrier,  and  every  vehicle  subject  to  the  former  acts. 
Section  2  requires  all  carriers  subject  to  the  act  to 
provide  all  cars  with  secure  sill  steps  and  efficient 
hand  brakes,  and  also  requires  all  cars  requiring  secure 
ladders  and  secure  running  boards  to  be  equipped  with 
such  ladders  and  running  boards,  and  all  cars  having 
ladders,  to  be  equipped  with  secure  handholds  on  their 
roofs  at  the  tops  of  such  ladders,  but  provides  that  in 
the  loading  and  hauling  of  long  commodities  requiring 
more  than  one  car,  handholds  might  be  omitted  on  all 
save  one  of  the  cars  thus  coml^ined  for  such  a  purpose. 
vSection  3  delegates  the  power  to  the  Interstate  Com- 
merce   Commission,    after    hearing,    to    designate    the 


§  729]  llisroiticAL^ Resume  of  Statute.  1261 

miiiilxT,  (liiiionsioii,  lor'ation  aiul  manner  of  application 
of  the  ai)plianees  required  by  Section  2  of  the  1910  act 
and  Section  4  of  the  ori^-inal  Safety  Appliance  Act, 
and  provides  that  after  due  notice  the  said  order  desis:- 
nating  the  number,  location,  dimension  and  mannei* 
of  apjilication  of  such  api)liances  shall  be  the  standard 
of  equipment  on  all  cars  subject  to  the  provisions  of  tiie 
act  unless  changed  by  an  order  of  the  Interstate  Com- 
merce Commission,  after  full  hearing,  and  for  good 
cause.  By  the  same  section,  the  Commission  was  given 
authority  to  modify  or  cjiange  the  standard  height  of 
drawbars.  Section  4  of  the  amendment  prescribes  that 
any  common  carrier  subject  to  the  act,  found  guilty  of 
hauling  or  'using  on  its  line,  any  cars  subject  to  the 
requirements  of  the  1910  amendment,  not  equipped  as 
provided  by  that  act,  shall  be  liable  to  a  penalty  of 
One  Hundred  Dollars,  but  further  provides  that  if  a 
car  be  equipped  as  provided  by  the  act,  and  such 
equipment  shall  become  defective  while  the  car  is  used 
on  the  line,  the  car  may  be  hauled  from  the  place 
where  such  equipment  was  first  discovered,  to  the 
nearest  available  point  for  repair,  if  such  movement  is 
necessary  to  make  such  repair,  and  such  repair  can- 
not be  made  except  at  such  repair  point.  The  act,  how- 
ever, declares  that  such  a  movement  shall  be  made  at 
the  sole  risk  of  the  carrier  and  nothing  therein  can  be 
construed  to  relieve  the  carrier  from  liability  in  any 
remedial  action  for  the  death  or  injury  of  any  railroad 
employe  by  reason  of  or  in  connection  with  the  move-r 
ment  of  such  defective  equipment. 

§  729.  New  Order  Concerning  Height  of  Drawbars 
on  Freight  Cars.  The  Interstate  Commerce  Commission 
on  October  10,  1910,  pursuant  to  the  authority  given  it 
in  Section  3  of  the  1910  amendment,  made  a  new  order 
governing  the  height  of  drawbars  on  all  freight  cars  used 
on  standard-gauge  railroads  as  well  as  narrow-gauge. 
Said  order  became  effective  on  December  31,  1910,  and 
is  as  follows:  "It  is  ordered  That  (except  on  cars 
specified    in    the    proviso    in    section    (>    of    the    Safety 
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Appliance   Act    of   March    2,    1893,    as    the    same    was 
amended  April  1,  1896),  the  standard  height  of  draw- 
bars heretofore  designated  in  compliance  with  law   is 
hereby  modified  and  changed  in  the  manner  hereinafter 
prescribed,   towit:    The  maximum   height   of   drawbars 
for    freight    cars    measured    perpendicularly    from    the 
level  of  the   tops  of  rails  to   the   centers   of   drawbars 
for  standard-gauge  railroads  in  the  United  States  sub- 
ject to  said  Act  shall  be  34  1-2  inches,  and  the  minimum 
height  of  drawbars  for  freight  cars  on  such  standard- 
gauge  railroads  measured  in  the  same  manner  shall  be 
31 1-2    inches,    and   on   narrow-gauge    railroads    in    the 
United  States  subject  to  said  Act  the  maximum  height 
of  drawbars  for  freight  cars  measured  from  the  level 
of  the  tops  of  rails  to  the  centers  of  drawbars  shall  be 
26   inches,   and   the  minimum   height   of  drawbars   foi' 
freight  cars  on  such  narrow-gauge  railroads  measured 
in  the  same  manner  shall  be  23  inches,  and  on  2-foot- 
gauge  railroads  in   the   United   States   subject   to   said 
Act  the  maximum  height  of  drawbars  for  freight  cars 
measured   from   the   level   of  the   tops   of  rails   to   the 
centers    of   drawbars    shall    be    17 1-2    inches,    and    the 
minimum  height  of  drawbars  for  freight  cars  on  such 
2-foot-gauge   railroads  measured    in    the    same    manner 
shall  be  14  1-2  inches.     And  it  is  further  ordered.  That 
such  modification  or  change  shall  become  effective  and 
obligatory  December  31,  1910." 

§  730.  Standardization  Order  of  the  Interstate 
Commerce  Commission.  After  the  passage  of  the  1910 
amendment  authorizing  the  Interstate  Commerce  Com- 
mission to  designate  the  number,  location,  dimension 
and  manner  of  application  of  the  appliances  mentioned 
in  Section  2  of  the  1910  amendment,  and  Section  4  of 
the  original  act,  the  Interstate  Commerce  Commission 
proceeded  to  hold  hearings  and  all  carriers  subject  to 
the  provisions  of  the  act  were  made  parties  thereto. 
On  March  13,  1911,  it  adopted  what  is  known  as  the 
Standardization  Order  of  the  Commission,  which  applies 
to  all  carriers  by  railroad  engaged  in  interstate  com- 
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merce,  and  wliich  desi^ates  the  number,  location, 
dimension  and  manner  of  application  of  all  sill  steps, 
hand  brakes,  ladders,  running?  boards,  grabirons  and 
handholds  on  all  cars  and  vehicles  subject  to  the  act. 
The  order  includes  box  cars,  hopper  and  gondola  cars 
flat  cars,  tank  cars,  caboose  cars,  passenger  cars,  lo- 
comotives in  road  service,  and  locomotives  in  switching 
sen-ice.''  On  the  same  day  the  Commission  entered 
another  order  extending  the  time  within  which  the 
carriers  were  required  to  comply  with  the  order,  certain 
appliances  not  being  required  until  July  1,  1916.  This 
order  was  again  extended  from  time  to  time,  the  last 
extension  being  made  on  February  1,  1918.'^ 

11.     For  full  copy  of  order,  see  12.     For  full  copy  of  last  exten- 

appendi.x  H.  infra.  sion  order,  see  appendix  H,  infra. 
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§  731.  Validity  of  the  Original  Safety  Appliance 
Act  of  1903.  The  original  Safety  Appliance  Act  was 
confined  strictly  to  cars  used  in  interstate  commerce  on 
railroads  on  the  lines  of  common  carriers  by  railroad 
engaged  in  inter-state  commerce.     No  attempt  was  made 
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iu  the  original  act  to  rcMiuire  appliances  on  cars  used  in 
intrastate  commerce  on  such  railroads.  The  provisions 
of  tlie  original  act  were  so  strictly  within  the  power  of 
Congress  to  regulate  commerce  among  the  states  that 
no  serious  attempt  was  made  to  have  the  act  declared 
invalid  on  that  ground.  Tiie  act  was,  however,  many 
times    declared    to    be   constitutional.^ 

§  732.  Purpose  and  Object  of  Congress  In  Enacting 
the  Safety  Appliance  Act.  The  chief  object  and  puipose 
of  tiie  enactment  of  tlie  Safety  Appliance  Act  was  to 
protect  tlie  lives  and  limbs  of  men  engaged  in  Hie 
dangerous  business  of  oi)erating  railroad  trains,  and  to 
provide  a  particular  mode  to  reach  that  result  by  re- 
quiring railroad  companies  to  abolish  and  remove  the 
old  link  and  pin  couplers  and  to  replace  them  with 
automatic  couplers  and  secure  handliolds  in  the  ends 
and  sides  of  cars  used  in  interstate  commerce.  In  tlie 
enactment  of  the  original  act,  Congress  was  actuated 
by  a  humanitarian  purpose,  namely,  to  reduce  the  heavy 
annual  toll  of  deaths  and  injuries  among  men  engaged 
in  railroad  work.^ 


1.  Baltimore  &  O.  R.  Co.  v. 
BauKh.  149  U.  S.  368,  37  L.  Kd. 
772,  13  Sup.  Ct.  914:  Southern 
R.  Co.  V.  Snyder,  109  C.  C.  A. 
344,  187  Fed.  492:  Chicago  R. 
I.  &  P.  R.  Co.  V.  Brown,  107  C. 
C.  A.  son,  185  Fed.  80;  Wa- 
bash R.  Co.  V.  United  States,  93 
C.  C.  A.  393:  168  Fed.  1;  United 
States  V.  Southern  Ry.  Co.,  164 
Fed.  347;  United  States  v.  At- 
lantic Coast  Line  R.  Co.,  153  Fed. 
918;  Kelley  v.  Great  Northern 
Ry.  Co..  152  Fed.  211;  Plummer  v. 
Northern  Pac.  Ry.  Co.,  152  Fed. 
206;  United  States  v.  Great  North- 
ern Ry.  Co.,  145  Fed.  438:  Kansas 
City,  M.  &  B.  R.  Co.  v.  Flippo.  138 
Ala.  487.  35  So.  457:  Philadelphia 
&  R.  R.  Co.  V.  Winkler.  4  Pennew. 
(Del.))   387,  56  Atl.  112. 


2.  Delk  V.  St.  Louis  &  S.  F.  R. 
Co.,  220  U.  S.  580,  55  L.  Ed.  590, 
31  Sup.  Ct.  617;  Adair  v.  United 
States,  208  U.  S.  161,  52  L.  Ed. 
436,  28  Sup.  Ct.  277.  13  Ann. 
Cas.  764;  Schlemmer  v.  Buffalo,  R. 
&  P.  R.  Co.,  205  U.  S.  1,  51  L. 
Ed.  681,  27  Sup.  Ct.  407:  Gray  v. 
Louisville  &  N.  R.  Co.,  197  Fed. 
874;  Erie  R.  Co.  v.  United  States. 
116  C.  C.  A.  649,  197  Fed.  287; 
Southern  R.  Co.  v.  Snyder,  109  C. 
C.  A.  344,  187  Fed.  492;  United 
States  V.  St.  Louis  Southwestern 
R.  Co.  of  Texas,  106  C.  C.  A.  230, 
184  Fed.  28:  United  States  v. 
Oregon  Short  Line  R.  Co.,  180  Fed. 
483;  Hohenleitner  v.  Southern 
Pac.  Co.,  177  Fed.  796:  United 
States  V.  Chicago,  R.  I.  &  P.  Ry. 
Co.,   173   Fed.   684;    United  States 
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§  733.  Construction  of  Statute.  The  Safety  Ap- 
pliance Act  is  a  remedial  statute  and  the  courts  con- 
strue its  provisions  so  as  to  accomplish  the  intent  of 
Congress, — to  protect  the  lives  and  limbs  of  men  en- 
gaged in  interstate  commerce.^  While  it  has  a  penal 
provision,  the  rule  requiring  absolute  strictness  of  con- 
struction is  not  applied  to  it;*  for  its  primary  purpose 
is  to  promote  the  public  welfare,  and  the  desire  to 
grant  relief  is  more  prominent  in  the  act  than  the 
thought  of  inflicting  punishment.^  The  interpretation 
ordinarily  applied  to  a  criminal  statute  is  inapplicable.' 
The  statute  should  be  liberally  construed  to  effectuate 
its  pur])ose  to  protect  employes  and  the  public.'^ 

§  734.  Rules  Governing  Construction  of  Criminal 
Statute  not  Applicable.  The  rules  of  law  which  govern 
the    construction    of    criminal    statutes    should    not    be 


V.  Southern  Ry.  Co.,  170  Fed.  1014; 
Atlantic  Coast  Line  R.  Co.  v.  Unit- 
ed States,  94  C.  C.  A.  35,  168  Fed. 
17.5;  United  States  v.  Chicago 
Great  Western  Ry.  Co..  162  Fed. 
775;  United  States  v.  Philadelphia 
&  R.  Ry.  Co.,  160  Fed.  696: 
United  States  v.  Atchison,  T.  &  S. 
F.  Ry.  Co.,  150  Fed.  442;  United 
States  V.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  149  Fed.  486;  Chicago,  M.  & 
St.  P.  R.  Co.  V,  Voelker,  65 
C.  C.  A.  226,  129  Fed.  522,  70  L. 
R.  A.  264,  Voelker  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  116  Fed.  867; 
Lake  Shore  &  M.  S.  R.  Co.  v. 
Benson,  85  Ohio  St.  215,  41  L.  R. 
A.  (N.  S.)  49,  Ann.  Cas.  1913A 
945,  97  N.  E.   417. 

3.  Louisville  &  N.  R.  Co.  v.  Lay- 
ton,  243  U.  S.  617,  61  L.  Ed.  931, 
37  Sup.  Ct.  456;  Illinois  Cenl'. 
R.  Co.  V.  WilUams,  242  U.  S. 
462,  61  L.  Ed.  437,  J7  Sup.  Ct. 
128;  United  States  v.  Southern  Ry. 
Co.,  135  Fed.  122;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Voelker,  65  C.  C. 


A.  226,   129   Fed.  522,  70  L.  R.  A. 
264. 

4.  United  States  v.  Pere  Mar- 
quette R.  Co.,  211  Fed.  220. 

5.  Southern  R.  Co.  v.  Snyder, 
109  C.  C.  A.  344,  187  Fed.  492; 
United  States  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  173  Fed.  684;  United 
States  V.  Southern  Ry.  Co.,  135 
Fed.  122;  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Voelker,  65  C.  C.  A.  226, 
129  Fed.  522,  70  L.  R.  A.  264.       • 

6.  .Tohnson  v.  Southern  Pac. 
Co.,  196  U.  S.  1,  49  L.  Ed.  363,  25 
Sup.  Ct.  158;  Southern  R.  Co.  v. 
Snyder,  109  C.  C.  A.  344,  187  Fed. 
492;  United  Slates  v.  Illinois  Cent. 
R.  Co.,  101  C.  C.  A.  15,  177  Fed. 
801;  United  States  v.  Central  of 
Georgia  Ry.  Co.,  157  Fed.  893; 
United  States  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  149  Fed.  486;  South- 
em  Pac.  Co.  V.  Allen,  48  Tex.  Civ. 
App.  66.  106  S.  W.  441. 

7.  International  R.  Co.  v.  Unit- 
ed States,  151  C.  C.  A.  333,  238 
Fed.  317. 
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applied  in  actions  for  the  recovery  of  the  statutory 
penalty  provided  in  Section  6  of  the  act.  Tlie  action  is 
a  civil  one  for  the  recovery  of  a  })ena]ty  and  the 
principal  course  in  construin<!:  the  act  is  to  searcli  out 
and  follow  the  true  intent  of  Congress  and  to  adoi)t  that 
meaning  of  the  words  of  the  statute  which  harmonizes 
best  with  the  context,  and  promotes  in  the  fullest 
manner  the  apparent  policy  and  object  of  Congress.' 


§  735.  Federal  Decisions  Control  in  Construing 
Safety  Appliance  Act.  In  construing  the  Safety  Ap- 
})liance  Act,  the  state  courts  are  bound  by  the  decisions 
of  the  national  courts.^  It  has  been  consistently  held 
th.it  in  interpreting  all  federal  statutes,  the  decisions 
of  the  national  courts  control  over  those  of  the  state 
courts.^" 

§  736.  Custom  of  Railroads  with  Acquiescence  of 
Commission    Persuasive    in    Determining    Meaning    of 


8.  .Johnson  v.  Southern  Pac. 
Co.,  196  U.  S.  1,  49  L.  Ed.  363;  25 
Sup.  Ct.  158;  United  States  v. 
Great  Northern  R.  Co.,  144  C.  C. 
A.    209,    229    Fed.    927. 

9.  Luken  v.  Lake  Shore  &  M. 
S.  R.  Co.,  248  111.  377.  140  Am. 
St.  Rep.  220,  21  Ann.  Cas.  82, 
94  N.  E.  175;  Montgomery  v. 
Southern  Pac.  Co.,  64  Ore.  597, 
47  L.  R.  A.  (N.  S.)  13,  131  Pac. 
507. 

10.  Illinois.  Elwell  v.  Hicks, 
180  111.  App.  554;  Gilmore  v.  Sapp, 
100   111.   297. 

Indiana.  First  Nat.  Bank  of 
Richmond  v.  Turner,  154  Ind.  456, 
57  N.  E.  no. 

Iowa.  Brewster  v.  Chicago  & 
N.  W.  Ry.  Co.,  114  Iowa  144. 
89  Am.  St.  Rep.  348,  86  N.  W. 
221. 

Maryland.  State  use  of  Allen  v. 
Pittsburgh  &  C.  R.  Co.,  45  Md. 
41. 

Minnesota.       Koocker  v.  Minne- 
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apolis,  St.  P.  &  S.  S.  M.  R.  Co., 
122  Minn.  458,  142  N.  W.  874. 

Mississippi.  Pullman  Palace 
Car  Co.  V.  Lawrence.  74  Miss. 
782.  22   So.   53. 

Missouri.  Beekman  Lumber  Co. 
V.  Acme  Harvester  Co.,  215  Mo. 
221.  114  S.  W.  1087;  Chandler  v. 
St.  Louis  &  S.  F.  R.  Co.,  127  Mo. 
App.  34,  106  S.  W.  553:  Root  v. 
Kansas  City  Southern  R.  Co., 
195  Mo.,  348.  6  L.  R.  A.  (N.  S.) 
212,  92  S.  W.  621;  Haseltine  v. 
Central  Nat.  Bank,  155  Mo.  66, 
56  S.  W.  895. 

Ohio.  Board  of  Trustees  v. 
Ciippe  t,  52  Ohio  St.  567,  40  N.  E. 
792;  Alexander  v.  Pennsylvania 
Co..  48  Ohio  St.  623,  30  N.  E.  69. 

Texas.  Bank  of  Garrison  v. 
Malley,  103  Tex.  562,  131  S.  W. 
1064. 

Washington.  Hall  v.  Hall,  41 
Wash.  186,  in  Am.  St.  Rep.  1016. 
83  Pac.  108. 
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Statute.  AVliile  tlio  custom  of  ralroads  cannot  operate 
to  justify  a  violation  of  the  Act,  yet  such  a  custom 
adopted  and  maintained  with  knowledge  and  ac- 
quiescence of  the  Interstate  Commerce  Commission,  is 
persuasive  evidence  of  the  meaning  of  the  statute;  for 
the  Commission  employs  inspectors  to  enforce  the 
requirements  of  the  act  and  is  charged  with  the  duty  of 
prosecuting  common  carriers  for  a  violation  of  the  stat- 
ute. For  instance,  no  attempt  has  been  made  b\'  the 
Commission  to  require  automatic  couplers  between  the 
engine  and  tender,  nor  have  the  railroads  adopted  such 
a  practice.  And  in  the  order  of  the  Interstate  Com- 
merce Commission,  supplementing  the  Safety  Appliance 
Act,  and  designating  the  number,  dimensions,  location 
and  manner  of  application,  of  all  automatic  couplers, 
sill  steps,  hand  brakes,  ladders,  running  boards  and 
handholds,  as  required  by  Section  4  of  the  original  act 
and  Section  2  of  the  Act  of  1910,  automatic  couplers 
are  only  required  at  the  front  of  the  locomotive  and 
at  the  rear  of  the  tender.  Such  an  interpretation  of  the 
act,  by  the  body  charged  with  its  enforcement,  the 
United  States  Supreme  Court  held,  was  i)ersuasive 
evidence  of  its  meaning." 

§  737.  Distinction  Between  This  Statute  and  Em- 
ployers' Liability  Act  as  to  Intrastate  Commerce. 
Both  the  Safety  Appliance  Act  and  the  Federal  Em- 
ployers' Liability  Act  are  confined  to  common  carriers 
by  railroad  engaged  in  interstate  commerce.  One  deals 
])riiiiai'ily  with  euiployes  of  snch  carriers;  the  other 
deals  with  the  instrumentalities  of  such  carriers,  that 
is,  trains,  cars  and  engines.  The  Employers'  Liability 
Act  applies  solely  to  employes  injured  while  engaged 
in  interstate  commerce.  Employes  engaged  in  intrastate 
transportation  or  commerce  are  excluded.  But  the  Safe- 
ty Appliance  Act  applies  to  and  includes  intrastate  traflfic 

11.     Pennell    v.    Philadelphia    &       R.  R.  Co.,  231  U.  S.  675,  58  L.  Ed. 

4:!0,    .34    Sup.    Ct.    220. 
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as  well  as  interstate  traffic.  This  is  the  fundamental  dis- 
tinction between  the  two  laws.  As  the  Safety  Appliance 
Act  applies  to  intrastate  traffic  as  well  as  interstate  traf- 
fic, its  provisions  therefore  necessarily  include  trains  and 
cars  while  used  exclusively  in  moving  intrastate  traffic 
on  a  highway  of  interstate  connnei'ce.  The  Emi)h>yers' 
Liaility  Act  is  not  so  broad,  as  an  attempt  to  cover  all 
employes  of  interstate  carriers  wonid  render  such  a 
statute  invalid.  However,  the  national  legislation  as  to 
cars  used  in  intrastate  commerce  is  valid,  if  the  cars 
are  used  on  an  interstate  railroad  because  Congress 
has  the  power  to  regulate  instrumentalities  used  on 
any  national  interstate  highway,  whereas  it  would 
not  have  the  power  to  legislate  over  all  employes  of 
common  carriers  engaged  in  interstate  commerce  un- 
less those  employes,  in  their  employment,  had  some 
direct  and  immediate  connection  with  interstate  com- 
merce. 

§  738.  Remedial  Provisions  of  Safety  Appliance 
Act  not  Limited  to  Employes.  The  remedy  given  by 
the  Federal  Employers'  Liability  Act  is  limited  to  em- 
ployes." Its  provisions  do  not  extend  to  passengers 
or  travelers  on  railroads.  But  the  Safety  Apjiliance 
Act  is  not  so  limited.  The  declared  purpose  of  the 
Safety  Appliance  Act  in  the  title  is  to  promote  the 
safety  of  employes  and  travelers  upon  railroads  by 
compelling  certain  equipments  upon  cars."  Nothing 
in  any  of  the  provisions  of  the  statute  or  the  amend- 
ments confine  their  application  to  employes.  Carriers 
under  this  statute  are  liable  to  travelers  upon  their 
lines  as  well  as  employes  whenever  the  failure  to  obey 
any  of  the  provisions  of  the  Act  is  the  proximate 
cause  of  an  injury  to  them. 

§  739.  Statutes  Applies  to  All  the  Territories  of 
the  United  States  and  the  District  of  Columbia.     Prior 

12.     Chicago,  R.  I.   &  P.  R.  Co.  13.     Louisville   &    N.    R.    Co.    v. 

V.    Bond,    240    U.    S.    449.    GO    L.  Layton,  243.  U.  S.  617.   Gl   L.  Ed. 

Ed.  735,  3G  Sup.  Ct.  403.  11   N.  C.  931,  37  Sup.  Ct.  45G. 
C.   A.  342. 
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to  the  amendment  of  1903,  the  Safety  Appliance  Act 
only  applied  to  carriers  by  railroad  engaged  in  inter- 
state commerce.  However,  Congress  had  plenary  power 
over  all  carriers  by  railroads  in  the  Territories  and  the 
District  of  Columbia.  By  Section  1  of  the  amendment 
of  1903,  the  statute  was  broadened  so  as  to  apply  to 
all  common  carriers  by  railroad  in  such  places.^*  In 
a  prosecution  for  a  penalty  or  in  a  personal  injury  suit 
for  a  violation  of  the  act  in  the  District  of  Columbia 
or  in  the  Territories,  neither  allegation  nor  proof  is 
required  of  the  engagement  of  the  railroad  company 
in  interstate  commerce  as  Congress  has  full  and  com- 
plete power  over  the  Territories,  By  an  executive  order 
of  President  Roosevelt  on  January  6,  1909,  the  re- 
quirement of  the  act  was  also  extended  so  as  to  include 
the  Panama  Canal  Zone. 

§  740.  Safety  Appliance  Act  as  Amended  Includes 
Cars  Used  in  Intrastate  as  Well  as  in  Interstate  Com- 
merce. By  the  amendment  of  1903,  the  scope  of  the 
original  Safety  Appliance  Act  was  enlarged  so  that 
.now  all  of  its  provisions  apply  to  and  include  ''all 
trains,  locomotives,  tenders,  cars,  and  similar  vehicles 
used  on  any  railroad  engaged  in  interstate  commerce." 
Whether  the  particular  car  without  the  equipment 
required  by  the  act,  was,  at  the  time  of  the  injury,  used 
in  interstate  commerce  is  now  entirely  immaterial  in  a 
personal  injury  action.  Since  the  1903  amendment  was 
passed,  an  employe  injured  by  reason  of  any  defect 
due  to  a  failure  to  comply  with  any  provisions  of  the 
act,  is  within  the  protection  of  that  law  although  the 
particular  car  was  at  the  time  used  exclusively  in  in- 
trastate commerce,  provided,  of  course,  the  car  was  used 
on  a  railroad  engaged  in  interstate  commerce. ^'^  Prior  to 

14.  American  R.  Co.  of  Porto  Ct.  626;  Texas  &  P.  R.  Co.  v. 
Rico  V.  Didrlcksen,  227  U.  S.  145,  Rigsby,  241  U.  S.  33,  60  L.  Ed. 
57  L.  Ed.  456,  .33  Sup.  Ct.  224.  874,    36    Sup.    Ct.    482;    Southern 

15.  United  States.  San  Antonio  R.  Co.  v.  Railroad  Commission 
&  A.  P.  R.  Co.  V.  Wagner,  241  of  Indiana,  236  U.  S.  439,  59  L. 
U.  S.  476.  60  L.  Ed.  1110,  36  Sup.  Ed.   661    .''5  Sup.   Ct.  304;    South- 


§  740] 


Scope  and  Validity  of  Act. 


1271 


the  1903  amendment,  the  Government  in  an  action  for 
the  penalty  and  an  employe  in  a  suit  for  damages,  were 
required  to  show  that  the  car  not  equipped  as  provided 
in  the  act,  was  "used  in  moving  in  interstate  traffic;" 
but  under  section  1  of  the  1903  amendment,  all  of  the 
provisions  of  the  original  act  and  of  the  1903  amend- 
ment were  made  to  apply  to  all  trains,  locomotives, 
tenders,  cars  and  similar  vehicles  on  any  railroad  en- 
gaged in  interstate  commerce.^**    The  scope  of  the  act  is 


ern  R.  Co.  v.  United  States,  222 
U.  S.  20.  56  L.  Ed.  72.  32  Sup. 
Ct.  2,  3  N.  C.  C.  A.  822. 

Colorado.  Felt  v.  Denver  &  R. 
G.  R.  Co.,  48  Colo.  249,  21  Ann. 
Cas.  379,  110  Pac  215,  1136. 

Illinois.  Devine  v.  Chicago  & 
C.  River  R.  Co.,  259  111.  449,  102 
N.  E.  803. 

Iowa.  Stearns  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  166  Iowa  566,  148 
N.    W.    128. 

Kansas.  Thornbro  v.  Kansas 
City,  M.  &  0.  R.  Co.,  91  Kan. 
689,  Ann.  Cas.  1915D  314,  139  Pac. 
410. 

Minnesota.  Hurley  v.  Illinois 
Cent.  R.  Co.,  133  Minn.  101.  157 
N.  W.  1005;  Burho  v.  Minneapolis 
&  St.  L.  R.  Co,  121  Minn.  326, 
141  N.  W.  300. 

Missouri.  Johnson  v.  Chicago 
Great  Western  R.  Co.,  (Mo.  App.), 
1G4  S.  W.  2G0. 

South  Carolina.  Lorick  v.  Sea- 
board Air  Line  Ry.  102  S.  C. 
276,  Ann.  Cas.  1917D  920,  86  S. 
E.  675. 

Texas.       State  v.  Orange   &  N. 

W.    Ry.   Co.,  Tex.   Civ.   App. 

,    181    S.   W.    494. 

16.  Representative  Wagner, 
while  the  1903  amendment  was 
under  consideration  in  the  House 
of  Representatives,  in  explaining 
its  purpose,  said:  "Mr.  Speaker, 
the  purpose  of  this  act  is  to  make 


more  effective  the  provisions  of 
act  of  March  2,  1893,  for  the  pro- 
motion of  the  safety  of  employes 
upon  railways.  It  has  been  held 
by  some  courts  that  the  tender  of 
a  locomotive  is  not  a  car,  and  Is 
therefore  not  affected  by  the  pro- 
visions of  this  act.  It  has  also 
been  held  that  the  act  only  applies 
to  cars  in  interstate  movement, 
and  cars  are  very  frequently 
although  generally  designed  for 
and  used  in  the  movement  of  inter- 
state traffic,  in  use  which  is  not 
interstate  movement  that  requires 
the  services  of  operatives  upon 
them.  Whenever  an  action  for 
damages  Is  brought  by  reason  of 
the  death  or  injury  of  a  railroad 
employe,  of  course,  every  defense 
is  made;  and  although  the  car 
may  not  be  equipped  as  directed 
by  the  Act  of  Congress,  yet  that 
direction,  as  it  stands,  only  applies 
when  the  car  is  being  used  in  the 
movement  of  inl^erstate  commerce. 
Therefore  the  burden  is  on  the 
plaintiff  in  every  such  action  to 
establish  that  fact,  and  is  frequent- 
ly an  impossibility,  because  frequ- 
ently the  injury  or  death  does 
not  happen  when  the  car  in  so  en- 
gaged in  interstate  commerce. 
It  is  therefore  of  the  highest  Im- 
portance to  make  the  act  of  Con- 
gress, as  everybody  supposed  it 
would  be,  effective,  so  far  as  we 
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now  such  that  the  true  test  of  its  application  is  the  use 
of  the  vehicle  on  a  railroad  which  is  a  highway  of  inter- 
state commerce,  and  not  its  use  in  moving  interstate 
traffic.  In  the  Eigsby  case,  cited  in  the  notes,  a  brake- 
man  was  hurt  while  assisting  in  moving  a  "bad  order" 
car  from  a  repair  track  where  it  had  been  for  a  month, 
to  a  repair  shop  in  the  same  j^ard — a  movement  which 
was  purely  intrastate  in  character.  Answering  the 
contention  of  the  railroad  company  that  he  should  not 
be  peiTQitted  to  recover  under  the  Safety  Appliance 
Act  because  he  was  not  engaged  in  interstate  commerce, 
the  court  said:  "It  is  earnestly  insisted  that  Rigsby 
was  not  under  the  protection  of  the  Safety  Appliance 
Acts  because,  at  the  time  he  was  injured,  he  was  not  en- 
gaged in  interstate  commerce.  By  section  1  of  the  1903 
amendment  its  provisions  and  requirements  and  those 
of  the  Act  of  1893  were  made  to  apply  'to  all  trains, 
locomotives,  tenders,  cars  and  similar  vehicles  used  on 
any  railroad  engaged  in  interstate  commerce  and  on  all 
other   locomotives,   tenders,    cars    and    similar   vehicles 

have  the  power  and  authority,  sential  for  the  proper  control  of 
for  the  protection  of  employes,  by  the  train  or  not." 
requiring  the  equipment  referred  The  Interstate  Commerce  Com- 
to  In  the  act  on  all  cars  used  on  mission  in  its  Seventeenth  Annual 
railroads  engaged  in  interstate  Report,  at  page  84,  after  the  act 
commerce.  That  is  the  purpose  had  become  a  law,  said:  "The 
of  the  first  section  of  the  bill.  necessity  of  showing  that  a  car 
The  purpose  of  the  second  section  was  engaged  in  interstate  com- 
is  to  require  a  more  general  and  merce  was  another  difficulty  in 
uniform  use  of  air  and  air  brakes,  the  way  of  enforcing  the  law.  It 
so  as  to  have  less  need  for  the  was  necessary  to  get  at  the  bill- 
operation  of  hand  brakes.  The  ing  showing  destination  of  cars, 
present  act,  as  I  recollect  it,  is  that  and  to  prove  in  each  case  that  the 
there  must  be  sufficient  air-break-  car  complained  of  was  actually 
ing  apparatus  used  to  enable  the  moving  or  used  in  interstate  cora- 
engineer  to  control  the  train.  That,  merce  at  the  time  its  defect  was 
of  course,  differs,  perhaps,  in  the  discovered.  The  amendment  in 
judgment  of  every  engineer.  There-  question  has  obviated  this  difficul- 
fore  it  seems  appropriate  that  ty.  The  law  now  applies  to  all 
there  should  be  a  certain  percent-  equipment  on  the  lines  of  car- 
age  of  the  cars  of  every  train,  re-  riers  engaged  in  interstate  com- 
quired  to  be  operated  by  air  merce,  without  regard  to  the 
brakes,  whether  it  is  actually  es-  service  in  which  it  is  used." 
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used  in  connection  therewith,'  subject  to  an  exception 
not  now  pertinent.  And  by  section  5  of  the  1910  amend- 
ment the  provisions  of  the  previous  acts  were  made  to 
apply  io  that  act,  witli  a  qnalification  that  does  not 
affect  the  present  case.  In  Ronthern  R.  Co.  v.  United 
States,  222  U.  S.  20,  56  L.  Ed.  72,  82  Sup.  Ct.  Rep.  2,  3 
N.  C.  C.  A.  822,  which  was  an  action  to  recover  penal- 
ties for  a  violation  of  the  acts  with  respect  to  cars  some 
of  which  were  moved  in  intrastate  traffic,  and  not  in 
connection  with  any  car  or  cars  used  in  interstate  com- 
merce, but  upon  a  railroad  wliicli  was  a  part  of  a 
throu<]:h  hi.s^hway  for  interstaio  traffic,  it  was  held  that 
the  1903  amendment  enlaris^ed  the  scope  of  the  original 
act  so  as  to  embrace  all  cars  used  on  any  railway  that  is 
a  highway  or  interstate  commerce,  whether  the  particular 
cars  are  at  the  time  employed  in  such  commerce  or  not." 
As  practically  all  railroads  in  the  United  States  are 
constantly  en^'ag-ed  in  interstate  commerce,  this  1903 
amendment  by  its  terms  includes  nearly  all  railroad 
cars  in  the  United  States. 

§  741.  Constitutionality  of  Amendment  Including 
Cars  Used  Exclusively  in  Intrastate  Commerce.  The 
provision  of  the  1903  amendment  extendin.c;  all  the 
requirements  of  the  Safely  Appliance  Act  to  ''all  trains, 
locomotives,  tenders,  cars  and  other  vehicles  used  on 
any  railroad  en^ao:ed  in  interstate  commerce,"  irre- 
spective of  whether  the  car  was  used  in  intrastate  or 
interstate  commerce,  is  valid  under  the  commerce  clause 
of  the  Constitution.  For  cars  containini>"  interstate  com- 
merce and  cars  containin.c:  intrastate  traffic  are  so 
interdependent  m  point  of  movement  and  safety  that 
the  absence  of  appropriate  safety  appliances  on  intra- 
state cars  is  a  menace  to  trains  or  cars  containing- 
interstate  commerce.  In  the  ]n-actical  operation  of 
railroads  and  the  general  work  of  switching  crews, 
there  is  such  an  intimate  relationship  to  interstate 
commerce  in  requiring  all  cars  on  interstate  highways 
by  railroads  to  be  equipped  willi  safety  appliances  that 
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the    amendment   is   within   the    constitntional    grant  of 
authority  to  Congi'ess  over  that  subject  matter." 

§  742.  Relationship  of  Intrastate  Cars  to  Inter- 
state Commerce.  The  use  of  ears  even  in  intrastate 
commerce  on  railroads  engaged  in  interstate  commerce, 
has  such  a  direct  and  intimate  relation  to  interstate 
commerce  that  the  power  of  Congress  extends  thereto; 
for  (a)  the  two  classes  of  traffic,  i.  e.,  interstate  and 
intrastate,  in  the  practical  operation  of  railroads  are 
constantly  carried  in  the  same  cars,  and  in  the  same 
trains,  and  are  frequently  commingled  in  switching  and 
other  movements  at  terminals;  (b)  the  same  train  crews, 
switching  crews  and  other  employes  are  usually  en- 
gaged in  moving  the  two  classes  of  commerce  at  the  same 
time,  or  at  least  their  general  work  is  such  that  there 
is  a  close  inter-dependent  relationship  between  the 
movements  of  interstate  and  intrastate  traffic,  and  (c) 
the  use  and  movement  with  dispatch  and  safety  of  cars 
in  interstate  commerce,  are  dependent  upon  the  proper 
and  safe  movement  of  cars  containing  intrastate  com- 
merce, for  whatever  brings  disaster  to  the  one  is 
calculated  to  imperil  the  safety  and  impede  the  progress 
of  the   other.^^     These  practical   considerations   arising 

17.  Southern  R.  Co.  v.  Rail-  36  Sup.  Ct.  482.  In  the  Rigsby 
road  Commission  of  Indiana,  236  case,  the  court,  in  stating  its  rea- 
U.  S.  439,  59  L.  Ed.  661,  35  Sup.  .son  for  the  constitutionality  of 
Ct.  304;  Brlnkmeier  v.  Missouri  the  1910  amendment,  did  not  place 
Pac.  Ry.  Co.,  224  U.  S.  268,  56  it  solely  on  the  ground  that  the 
L.  Ed.  758,  32  Sup.  Ct.  412;  South-  movement  of  the  defective  car  on 
ern  R.  Co.  v.  United  States,  222  a  main  line  had  a  direct  connec- 
U.  S.  20,  56  L.  Ed.  72,  32  Sup.  tion  with  interstate  commerce,  but 
Ct.  2,  3  N.  C.  C.  A.  822;  Devine  said:  "But  we  are  unwilling  to 
V.  Chicago  &  C.  River  R.  Co.,  259  place  the  decision  upon  so  nar- 
111.  449,  102  N.  E.  803;  Stearns  row  a  ground,  because  we  are 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  166  convinced  that  there  is  no  con- 
Iowa  566,  148  N.  W.  128;  Popplar  stitutional  obstacle  in  the  way  of 
V.  Minneapolis,  St.  P.  &  S.  S.  giving  to  the  act  in  its  remedial 
M.  R.  Co.,  121  Minn.  413,  Ann.  aspect  as  broad  an,  application 
Cas.  1914D  383,  141  N.  W.  798.  as   was   accorded   to   penal    provi- 

18.  Texas  &  P.  R.  Co.  v.  Rigs-  sions  in  Southern  R.  Co.  v.  United 
by,   241   U.   S.    33,    60   L.    Ed.    874,  States,  supra.  In  addition  to  what 
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from  the  operation  and  movement  of  cars  on  railroads, 
led  the  Supreme  Court  to  hold  that  tliere  was  such  a 


has  been  quoted  from  the  opin- 
ions in  that  case  and  the  Behrens 
Case  the  following  considerations 
are  pertinent.  In  the  exercise 
of  its  plenary  power  to  regulate 
commerce  between  the  states, 
Congress  has  deemed  it  proper, 
for  the  protection  of  employees 
and  travelers,  to  require  certain 
safety  appliances  to  be  installed 
upon  railroad  cars  used  upon  a 
highway  of  interstate  commerce, 
irrespective  of  the  use  made  of 
any  particular  car  at  any  particu- 
lar time.  Congress  having  en- 
tered this  field  of  regulation,  it 
follows  from  the  exclusive  nature 
of  its  authority  that  state  regu- 
lation of  the  subject-matter  is  ex- 
cluded. Southern  R.  Co.  v.  Rail- 
road Commission,  236  U.  S.  439, 
59  L.  Ed.  661,  35  Sup.  Ct.  Rep. 
304.  Without  the  express  leave 
of  Congress,  it  is  not  possible, 
while  the  Federal  legislation 
stands,  for  the  states  to  make  or 
enforce  inconsistent  laws  giving 
redress  for  Injuries  to  workmen 
or  travelers  occasioned  by  the  ab- 
sence or  insecurity  of  such  safety 
devices,  any  more  than  laws  pre- 
scribing the  character  of  the  ap- 
pliances that  shall  be  niain'ained, 
or  imposing  penalties  for  failure 
to  maintain  them:  for  the  con- 
sequences that  shall  follow  a 
breach  of  the  law  are  vital  and 
integral  to  its  effect  as  a  regu- 
lation of  conduct,  liability  to  pri- 
vate suits  is  or  may  be  as  potent 
a  deterrent  as  liability  to  public 
prosecution,  and  in  this  respect 
there  is  no  distinction  dependent 
upon  whether  the  suitor  was  in- 
jured  while   employed    or    travel- 


ing In  one  kind  of  commerce 
raiher  than  the  other.  Hence, 
while  it  may  be  conceded,  for  the 
purposes  of  the  argument,  that 
the  mere  question  of  compensa- 
tion to  persons  injured  in  intra- 
state commerce  is  of  no  concern 
to  Congress,  it  must  be  held  that 
the  liability  of  interstate  carriers 
to  pay  such  compensation  because 
of  their  disregard  of  regulations 
established  primarily  for  safe- 
guarding commerce  between  the 
states  is  a  matter  within  the  con- 
trol of  Congress;  for  unless  per- 
sons injured  in  intrastate  com- 
merce are  to  be  excluded  from 
the  benefit  of  a  remedial  action 
that  is  provided  for  persons  simi- 
larly injured  in  interstate  com- 
merce, a  discrimination  certainly 
not  required  by  anything  in  the 
Constitution, — remedial  actions  in 
behalf  of  intrastate  employees 
and  travelers  must  either  be  gov- 
erned by  the  acts  of  Congress  or 
else  be  left  subject  to  regulation 
by  the  several  states,  with  prob- 
able differences  in  the  law  mate- 
rial to  its  effect  as  regulatory  of 
the  conduct  of  the  carrier.  We 
are  therefore  brought  to  the  con- 
clusion that  the  right  of  private 
action  by  an  employee  injured 
while  engaged  in  duties  uncon- 
nected with  interstate  commerce, 
but  injured  through  a  defect  in 
a  safely  appliance  required  by  the 
act  of  Congress  to  be  made  se- 
cure, has  so  intimate  a  relation 
to  the  operation  of  the  act  as  a 
regulation  of  commerce  between 
the  staties  that  it  is  within  the 
constitutional  grant  of  authority 
over    the    subject." 
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direct  couuection  between  cars  on  interstate  highways 
and  interstate  commerce  that  the  amendment  was  valid 
under  the  power  to  reguhite  commerce  among  the  states. 

§  743.  Meaning  of  the  Term  "Used"  on  Inter- 
slate  Highways.  The  1903  amendment  extending  all  the 
provisions  of  the  original  act  to  all  cars,  trains  and 
similar  vehicles  on  railroads  engaged  in  interstate  com- 
merce, limits  the  application  of  the  act  to  such  vehicles 
''used"  on  such  railroad.  This  term  does  not  mean  that 
the  car  must  be  actually  used  in  transporting  commerce 
at  the  time  of  the  injury.''^  Any  movement  of  a  car 
that  is  proper  or  convenient  in  the  operation  of  a  rail- 
road is  an  "use"  within  the  meaning  of  the  amendment. 
For  instance,  a  car  which  had  been  on  a  repair  track 
for  a  month  and  which  was  being  moved  from  there 
to  a  repair  shop  in  the  same  yard,  was  being  used  with- 
in the  meaning  of  the  amendment.^" 


19.  Texas  &  P;  R.  Co.  v.  Rigs- 
by,  241  U.  S.  33,  60  L.  Ed.  874, 
36   Sup.   Ct.   482. 

20.  The  United  States  Supreme 
Court  in  the  Rigsby  case,  supffi. 
did  not  discuss  at  great  length 
the  meaning  of  the  term  "used," 
but  in  holding  that  a  movement 
of  a  bad  order  car  to  a  repair 
yard  was  an  "use"  within  the 
meaning  of  the  Safety  Appliance 
Act,  it  necessarily  disapproved 
the  dissenting  opinion  of  Judge 
Pardee  when  the  case  was  before 
the  Circuit  Court  of  Appeals. 
Judge  Pardee  said:  "In  the  Rigs- 
by case  it  is  not  proven  nor 
claimed  that  the  car  in  which 
Rigsby  was  injured  was  at  the 
time  being  used  in  either  inter- 
state or  intrastate  traific,  or  even 
being  used  at  all.  The  undis- 
puted facts  appear  to  be  that  the 
car  was  out  of  use  because  of 
defective  condition,  and  had  been 
for   more   than    a   month,   and   at 


the  time  Rigsby  was  hurt  was 
not  being  moved  for  use.  It  was 
marked  or  labeled  on  each  side 
with  'bad  order'  tag,  and  was  be- 
ing moved  from  the  bad-order 
track  to  the  railroad  shop  for 
the  purpose  of  being  repaired  and 
put  in  order  for  use.  The  lia- 
bility of  the  railroad  company 
in  moving  the  car  is  not  in  any 
wise  claimed  as  based  upon  use 
of  the  same,  and  only  because  in 
moving  the  car  to  the  shop  for 
repairs  it  was  for  a  ver'y  short 
distance  required  to  be  removed 
over  a  portion  of  the  main  track, 
so  as  to  reach  the  railroad  shop. 
To  move  the  car  to  the  shop  was 
the  only  way  the  car  could  be 
put  in  order  for  use  in  any  traf- 
fic. It  could  hardly  have  been 
intended  by  the  Congress  that  a 
railroad  company  under  heavy 
penalties  should  keep  its  cars  in 
perfect  order,  with  certain  spe- 
cific safety  appliances  and  other- 
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§  744.  Applicability  of  Statutes  to  Intrastate  Cars 
on  Tracks  Other  Than  Main  Lines.  TUr  Safely  Ap- 
pliance 7\ct  applies,  to  locomotives,  ears  and  similar 
vehicles  whenever  and  wherever  they  are  located  on  the 
rails  of  an  interstate  liighway.  If  the  railroad  is  en- 
gaged in  interstate  commerce  and  that  use  is  not 
restricted  to  the  main  line  but  is  extended  to  side 
tracks,  spurs  and  other  like  connections,  then  all  cars 
on  such  tracks  are  within  the  purview  of  the  Safety 
Appliance  Act  even  though  used  at  the  time  solely  in 
intrastate  commerce.  This  is  not  the  point  decided  in 
the  cases  cited  in  the  notes,''  but  such  is  the  inevitable 
result  from  the  principles  therein  adopted  by  the 
United  States  Supreme  Court. 

§  745.  No  Distinction  Between  Passenger  and 
Freight  Cars.  The  statute  makes  no  distinction  between 
passenger  and  freight  cars,  and  the  provisions  of  the 
act  apply  to  passenger  cars  as  well  as  all  other  kinds 
of  vehicles  on  railroads  used  in  moving  interstate  com- 
merce.    "The  Supreme  Court,  in  Johnson  v.  Southern 

wise,  and  yet  that,  after  a  dis-  ing  used  within  the  meaning  and 
abled  car  has  been  talcen  entirely  purview  of  the  said  act  of  Con- 
out  of  commerce,  not  to  be  used  gress,  and  this  under  the  evidence 
for  any  traffic  whatever,  the  rail-  in  the  case'  was  a  question  of 
road  company  is  to  be  penalized  fact  which  should  have  been  sub- 
in  favor  of  employes  fully  ad-  mitted  to  the  jury."  The  trial 
vised  and  warned  that  the  car  court  in  the  Rigsby  case  had  in- 
was  in  bad  order  and  was  to  be  struct ed  the  jury  that  as  a  matter 
moved  only  to  the  shop  for  re-  of  law  a  car  moved  from  the  re- 
pairs, for  taking  the  only  practi-  pair  track  to  the  repair  shop  was 
cal  means  at  hand  to  have  the  "used"  on  a  railroad  and  the 
car  repaired  and  put  in  order.  char'ge  was  affirmed  by  the  nat- 
Certainly,  under  the  harshest  view  ional  Supreme  Court. 
to  be  taken  of  the  requirements  21.  Texas  &  P.  R  Co.,  v.  Rigs- 
of  the  act  of  Congress,  to  penal-  by.  241  U.  S.  33,  60  L.  Ed.  874. 
ize  the  railroad  the  out-of-order  36  Sup.  Ct.  482;  Southern  R.  Co. 
or  disabled  car  must  be  used  on  v.  United  Slates.  222  U.  S.  20,  56 
a  railroad  engaged  in  interstate  L.  Ed.  72,  32  Sup.  Ct.  2,  3  N.  C 
commerce;  and  in  the  Rigsby  C.  A.  822;  United  States  v.  Chesa- 
Case  the  question  was  whether  the  peake  &  O.  R.  Co.,  130  C.  C.  A. 
disabled  car  on  which  Rigsby  262,  213  Fed.  74S;  Gray  v.  Louis- 
was  injured   was  at   tho  time  bo-  villo   &   N.    R.    Co.    107   Fed.    874. 
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Pacific  Co.,  196  U.  S.,  1,  held  the  word  'car'  used  in 
sections  2,  6,  and  8  of  the  original  Act  to  have  been  used 
in  its  generic  sense  intended  to  include  'all  kinds  of  cars 
running  on  the  rails,'  and  that  it  did  include  a  locomotive 
which  could  not  couple  automatically  with  a  dining  car. 
Section  6,  so  construed,  expressly  prescribed  a  penalty 
for  the  use  of  'any  car  in  violation  of  any  of  the  pro- 
visions' of  the  Act,  of  course  including  section  4 — the 
grab-iron  section — which  by  the  amended  and  declar- 
atoiy  Act  of  March,  1903,  was  to  apply  to  'all  cars  and 
similar  vehicles  used  on  any  railroad  engaged  in  inter- 
state commerce.'  The  Johnson  Case  has  been  cited  and 
approved  since  in  Schlemmer  v.  Butfalo,  R.  &  P.  Co., 
205  U.  S.,  1.  The  contention  that  these  cases,  not  having 
under  specific  consideration  this  particular  section  4, 
do  not  apply  here,  and  leaves  the  question  of  its  ap- 
plication to  passengers  car,  we  think,  untenable."" 

§  746.  State  Laws  as  to  Safety  Appliances  on  all 
Cars  of  Interstate  Railroads  Invalid.  In  the  absence  of 
congressional  legislation  on  the  subject  matter,  the  states 
have  power  to  legislate  concerning  appliances  on  all 
vehicles  used  in  interstate  commerce,  and  on  cars  used 
in  hauling  interstate  commerce  on  railroads.  But  when 
Congress  exercises  its  power  to  regulate  interstate  com- 
merce and  the  instrumentality  thereof,  and  legislates 
as  to  appliances  with  which  certain  instrumentalities  of 
that  commerce  must  be  furnished,  then  all  state  laws 
covering  the  same  field  or  subject  matter  are  in- 
operative, because  the  power  of  Congress  must  nece- 
ssarily be  and  is  exclusive.  By  the  amendment  of  1903 
to  the  Safety  Appliance  Act,  Congress  legislated  as  to 
safety  appliances  on  all  cars  used  on  any  railroad  en- 
gaging in  interstate  commerce  and  this  act  also  in- 
cluded cars  on  such  railroad  when  used  exclusively  in 

22.      Norfolk    &    W.    R.    Co.,    v.  Ry.    Co.,    184    Fed.    99.      See    also 

United    States,   101   C.    C.   A.    249,  Spokane  &  I.  E.  R.  Co.  v.  United 

177  Fed.  623.     To  the  same  effect:  States,   241   U.    S.   344,   60   L.    Ed. 

United    States    v.    Norfolk    &    W.  1037,    36    Sup.    Ct.   668. 
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hauling  intrastate  commerce.  Thereupon  all  Btate  laws 
requiring  appliances  on  any  cars  used  on  any  interstate 
railroad  became  inoperative."  This  principle  was  ap- 
plied in  a  case  where  a  railroad  company  was  fined  for 
failing  to  have  grab-irons  on  a  car  as  required  by  a 
state  law  of  Indiana.  The  car  was  at  the  time  used  in 
transporting  freight  fi'om  one  ])oint  to  another  in  the 
state  of  Indiana,  the  line  being  entirely  within  that 
state,  but  the  railroad  company  was  generally  en- 
gaged in  interstate  commerce.  On  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  the  state  law  was 
held  to  be  invalid  and  the  judgment  of  the  state  court 
assessing  a  penalty  of  a  fine  against  the  railroad  com- 
"pany  was  set  aside.^* 

§  747.  Punishment  of  Crime  Against  Two  Sover- 
eignties  Not  Applicable  in  Such  Cases.  While  it  is  thor- 
oughly estal)lislu'd  that  the  same  act  may  constitute  a 
criminal  offense  against  two  sovereignties  and  punish- 
ment by  one  does  not  prevent  punishment  by  the  other, 
and,  while  in  the  Indiana  case  mentioned  in  the  foregoing 
paragraph,  the  state  law  was  not  in  conflict  with  the 
Federal  Act — the  requirement  as  to  grabirons  in  each 
being  the  same — the  foregoing  principle,  however, 
applies  solely  to  conditions  and  cases  where  the  penal 
act  is  one  over  which  both  have  jurisdiction.    But  wlien 

23.  State  v.  Beaumont  &  G.  N.  ciipied  the  field  of  legislation  re- 

R-   R-.  Tex.   Civ.    App.  ,  lating  to  the  equipment  of  freight 

183    S.    W.    120.  cars  with  safety  appliances  as  to 

24.  Southern  R.  Co.  v.  Railroad  supersede  existing  and  prevent 
Commission  of  Indiana,  236  U.  S.  further  legislation  on  that  sub- 
439,  59  L.  Ed.  661,  35  Sup.  Ct.  ject.  The  principle  is  too  well  es- 
304.  In  which  Mr.  Justice  Lamar,  tablished  to  require  argument.  Its 
for  the  court,  said:  "Without,  application  may  be  seen  in  rul- 
therefore.  discussing  the  many  ings  in  the  closely  analogous 
cases  sustaining  the  right  of  the  cases  relating  lo  state  penalties 
States  to  legislate  on  subjects  foi^  failing  to  furnish  cars  and  to 
which,  while  not  burdening,  may  state  penalties  for  retaining  em- 
yet  incidently  affect  interstate  ployes  at  work  on  cars  beyond  the 
commerce,  it  is  sufficient  here  to  time  allowed  by  the  Hours  of 
say  that  Congress  has  so  far  oc-  Service  Law." 
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Congress  acts  over  a  subject  matter  of  interstate  com- 
merce, it  lias  exclusive  jurisdiction  of  that  subject  mat- 
ter, and  lience  tlie  exclusive  right  and  power  to  punish. 
The  test  in  determining  exclusive  federal  control  is  not 
whether  the  state  legislation  is  in  conflict  with  the 
federal  law,  but  whether  Congress  has  legislated  on  the 
same  subject  matter  within  the  purview  of  the  com- 
merce clause  of  the  Constitution.  When  it  assumes 
that  jurisdiction,  the  national  statute  becomes  the 
supreme  and  only  rule  of  action.-^ 

§  748.  Delegation  to  American  Railway  Association 
and  Commission  of  Authority  to  Designate  Height  of 
Drawbars  V^lid.  Congress,  in  the  passage  of  Section  5 
of  the  original  act,,  delegating  to  the  American  Railway 
Association  and  the  Interstate  Commerce  Commission, 
the  power  to  designate  the  height  of  drawbars,  did  not 
thereby  abdicate  its  own  legislative  power  and,  in  con- 
travention of  the  Constitution,  delegate  its  legislative 
power.^^ 

§  749.  Cars  and  Vehicles  Subject  to  the  Statute. 
Under  the  provisions  of  the  original  act  which  included 

25.  Atlantic  Coast  Line  R.  Co.  tion  of  legislative  power  to  the 
V.  Georgia,  234  U.  S.  280,  58  L.  Railway  Association  and  to  the 
Ed.  1312,  34  Sup.  Ct.  829;  Erie  Interstate  Commerce  Commission. 
R.  Co.  V.  New  York,  233  U.  S.  This  is  clearly  a  Federal  question. 
671,  58  L.  Ed.  1149,  34  Sup.  Ct.  Briefly  stated,  the  statute  enacted 
756,  52  L.  R.  A.  (N.  S.)  266  Ann.  that  after'  a  date  named  only 
Cas.  1915D  138;  St.  Louis,  I.  M.  cars  with  drawbars  of  uniform 
&  S.  R.  Co.  V.  Edwards,  227  U.  height  should  be  used  in  interstate 
S.  265,  57  L.  Ed.  506,  33  Sup.  Ct.  commerce,  and  that  the  standard 
262;  Savage  v.  Jones,  225  U.  S.  should  be  fixed  by  the  Associa- 
501,  56  L.  Ed.  1182.,  32  Sup.  Ct.  tion  and  declared  by  the  Commis- 
715;  Northern  Pac.  R.  Co.  v.  State  sion.  Nothing  need  be  said  upon 
ex  rel.  Atkinson,  222  L.  S.  370,  this  question  except  that  it  was 
56  L.  Ed.  237,  32  Sup.  Ct.  160.  settled    adversely   to   the    conten- 

26.  St.  Louis,  I.  M.  &  S.  R.  tion  of  the  plaintiff  in  error  in 
Co.  V.  Taylor,  210  U.  S.  281,  52  Buttfield  v.  Stranahan,  192  U.  S. 
L.  Ed.  1061,  28  Sup.  Ct.  616,  rev'g  470,  a  case  which  in  principle  is 
83  Ark.  591,  98  S.  W.  958.  Mr.  completely  in  point.  And  see  Un- 
.Tustice  Moody,  in  that  case,  said:  ion  Bridge  Co.  v.  U.  S.,  204  U.  S., 
"It  is  contended  that  there  is  364,  where  the  cases  werfe  re- 
hore    an    unconstitutional   delega-  viewed." 
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"any  car"  and  tlie  amendment  of  1903  wliicli  includes 
all  "cars  and  similar  vehicles"  used  on  any  railroad 
engaged  in  interstate  commerce,  the  statute  covers  all 
kinds  of  cars  running  on  the  rails,  including  loco- 
motives," tenders,-"'  shovel  cars,-"  waycnrs/^'  ])afisenger 
cars,"'  dining  cars,'-  and  empty  cars.'' 

§  750.    Statute  Applies  to  Island  of   Porto   Rico. 

While  the  original  act  only  required  the  designated 
appliances  on  the  railroads  engaged  in  commerce  among 
the  states,  the  1903  amendment  extended  the  provision 
of  the  statutes  to  the  Territories  and  the  District  of 
Columbia.  The  island  of  Porto  Eico  has  not  for  all 
purposes  been  incorporated  as  a  territory  of  the  United 
States,  but  it  has  been  held  to  be  a  teri-itory  within 
the  meaning  of  the  Safety  Appliance  Act."''* 


27.  Schlemmer  v.  Buffalo,  R. 
&  P.  R.  Co.,  205  U.  S.  1,  51  L. 
Ed.  681,  27  Sup.  Ct.  407;  Johnson 
V.  Southern  Pac.  Co.,  196  U.  S. 
1,  49  L.  Ed.  363,  25  Sup.  Ct.  158; 
Chicago,  M.  &  St.  P.  R.  Co.  v. 
United  States,  91  C.  C.  A.  373,  165 
Fed.  423.  20  L.  R.  A.  (N.  S.)  473; 
United  States  v.  Chicago  &  N.  W. 
Ry.  Co.,  157  Fed.  616;  United 
States  V.  Chicago,  M.  &  St.  P.  Ry. 
Co.,    149    Fed.   486. 

28.  Philadelphia  &  R.  R.  Co.  v. 
Winkler,  4  Pennew.  (Del.)  387, 
56  Atl.  112;  Moore  v.  St.  Joseph 
&  G.  I.  R.  Co.,  268  Mo.  31,  186 
S.   W.   1035. 

29.  Schlemmer  v.  Buffalo,  R. 
&  P.  R.  Co.,  205  U.  S.  1,  51  L.  Ed. 
681,  27  Sup.  Ct.  407;  United  States 
V.  Chicago  &  N.  W.  Ry.  Co.,  157 
Fed.    616. 

30.  Chicago,  M.  P.  S.  R.  Co. 
V.  United  States,  116  C.  C.  A.  444, 
196  Fed.  882;  Suttle  v.  Choctaw, 
O.  &  G.  R.  Co.,  75  C.  C.  A.  470, 
144   Fed.   668. 

31.  Spokane  &  I.  K.  R.  Co.  v. 
United   States.   241    U.    S.   344,   60 


L.  Ed.  1037,  36  Sup.  Ct.  668; 
United  States  v.  Norfolk  &  W. 
Ry.  Co.,  184  Fed.  99;  Norfolk  & 
W.  R.  Co.  V.  United  States,  101 
C.  C.  A.  249,  177  Fed.  623. 

32.  Johnson  v.  Southern  Pac. 
Co.,  196  U.  S.  1,  49  L.  Ed.  363,  25 
Sup.  Ct.  158;  Chicago,  M  &  St. 
P.  R.  Co.  V.  United  States.  91  C. 
C.  A.  373,  165  Fed.  423,  20  L.  R. 
A.    (N.    S.)     473. 

33.  Wheeling  Terminal  R.  Co. 
V.  Russell,  126  C.  C.  A.  519,  209 
Fed.  795;  Gray  v.  Louisville  &  N. 
R.  Co.,  197  Fed.  874;  Southern  R. 
Co.  V.  Snyder,  109  C.  C.  A.  344. 
187  Fed.  492;  Erie  R.  Co.  v.  Rus- 
sell, 106  C.  C.  A  160,  183  Fed. 
722;  Johnson  v.  Great  Northern 
R.  Co.,  102  C.  C.  A.  89,  178  Fed. 
643;  Hohenleitner  v.  Southern 
Pac.  Co.,  177  Fed  796;  Voelker 
V.  Chicago.  M.  &  St.  P.  R.  Co..  116 
Fed.  867:  Malott  v.  Hood,  201  111. 
202,  66  N.  E.  247,  aff'g  99  111 
App.  360;  Breske  v.  Minneapolis 
&  St.  L.  R.  Co.,  115  Minn.  386, 
132    N.'W.   337. 

34.     American    R    Co.   of    Porto 
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§  751.  Carriers  Hauling  Car  with  Defective  Ap- 
pHances  over  Tracks  of  Another  Railroad  Subject  to 
Penalty.  Section  6  of  the  Appliance  Act  penalizes  any 
carrier  using  or  hauling  any  of  the  described  vehicles 
"on  its  lines".  A  railroad  company  hauling  a  defective 
car  over  the  tracks  of  another  company  under  a  traffic 
agreement  violates  the  statute  for  such  tracks  constitute 
''its  line"  within  the  meaning  of  the  Act.  In  other 
words,  a  licensee  or  lessee  of  a  railroad  track  is 
amenable  to  the  penalties  of  the  statute  and  cannot 
escape  liability  by  proof  that  another  carrier  owned  the 
tracks  on  which  it  is  operating  its  trains  and  cars.'^ 
The  fact  that  its  trains  were  operated  subject  to  the  or- 
ders of  the  dispatcher  of  the  licensor,  or  that  the  in- 
spection of  the  cars  wa,s  made  by  the  employes  of  the 
latter,  will  not  relieve  it  of  its  duty  under  the  law  as  a 
carrier  and  it  cannot,  by  contract,  evade  the  responsi- 
bilities placed  upon  it. 


Rico  V.  Didricksen.  227  U.  S.  145, 
57  L.   Ed.   456,   33   Sup.   Ct.   224. 

35.  Philadelphia  &  R.  R.  Co. 
V.  United  States,  111  C.  C.  A.  661, 
191  Fed.  1;  Gray  v.  Louisville  & 
N.  R.  Co.,  197  Fed.  874;  in  which 
Sanford,  J.,  said:  "I  am  further- 
more of  opinion,  after  careful 
consideration,  that  the  ground  up- 
on which  peremptory  instructions 
were  given  in  this  case,  namely, 
that  the  Safety  Appliance  Act  did 
not  apply  to  this  car  while  on 
the  switch  track  of  the  Brook- 
side  Mills,  was  erroneous.  It  ap- 
pears, at  least  by  inference,  that 
there  was  some  arrangement  by 
which  the  defendant  was  permit- 
ted by  the  Brookside  Mills  to 
use  this  switch  trtack  in  its  inter- 
state business,  bringing  in  upon 
this  track,  unloading  and  remov- 


ing therefrom  cars  containing 
interstate  freight  consigned  to  the 
Brookside  Mills.  In  the  recent 
case  of  Philadelphia  R.  Co.  v. 
United  States,  191  Fed.  1,  111  C. 
C.  A.  661,  it  was  held  by  t\he  Cir- 
cuit Court  of  Appeals  for  the 
Third  Circuit  that  where  a  T*a.ll- 
road  company  operated  its  trains 
engaged  in  interstate  commerce 
with  its  own  engines  and  crews 
over  the  tracks  of  another  com- 
pany under  a  contract  between 
them,  such  other  tracks  are  a  part 
of  its  line  within  the  meaning 
of  the  Safety  Appliance  Act  and 
its  amendments  so  as  to  require 
cars  operated  upon  them  to  be 
equipped  with  safety  appliances 
as  therein  required.  The  doctrine 
of  this  case,  in  my  opinion.  Is 
controlling   in   the   case   at  bar." 


CHAPTER  XLI. 

When    Carriers  are  Engaged  and   Cars   are   Used   in 

Interstate    Commkiue    Under    Safety 

Appliance  Act. 

Sec.  752.     Scope  of  Chapter. 

Sec.  753.  What  Constitutes  Inteistate  Commerce  within  Purview  of 
Safety   Appliance   Act. 

Sec.  754.     Railroad  Must  be  a  Common  Carrier. 

Sec.  755.  Two  Requirements  as  to  Interstate  Character  of  Carriers 
and  Cars  Prior  to  1903  Amendment. 

Sec.  756.  Proof  of  Use  of  Car  in  Moving  Interstate  Traffic  not  Es- 
sential Since  the  1903  Amendment. 

Sec.  757.  But  Use  of  Car  in  Moving  Interstate  Traffic  Still  Material 
In  Determining  Application  of  Employers'  Liability  Act. 

Sec.  758.  Interstate  Status  of  Belt  Lines,  Terminal  Railroads  and 
Stock  Yard  Companies. 

Sec.  759.  Railroad  Wholly  Within  State  Transporting  Freight  in  Con- 
tinuous Shipment  Without  Traffic  Agreement  with  Other 
Carriers. 

Sec.  760.  Foregoing  Principle  Illustrated  and  Applied  in  Adjudicated 
Cases. 

Sec.  761.  Interurban  Electric  Railroads  Participating  in  Movement 
of  Interstate  Traffic. 

Sec.  762.  Industrial  Railroads  Forming  Connecting  Link  for  Inter- 
state Transportation. 

Sec.  763.  Transportation  from  One  Point  to  Another  in  Same  State 
Passing  in  Transit  Through  Another  State. 

Sec.  7G4.  All  Cars  Hauled  in  Interstate  Trains  Expressed  with  Inter- 
state Character. 

Sec.  765.  Switching  of  Car  From  One  Yard  to  Another  Preparatory 
for  Interstate  Trip. 

Sec.  766.  Re-billing  Does  not  Control  in  Determining  Whether  a  Ship- 
ment  is   Interstate  or  Intrastate. 

Sec.  767.  Hauling  Empty  Car  Over  the  State  Line  Constitutes  Inter- 
state Commerce. 

Sec.  768.  Car  Containing  Interstate  Traffic  Placed  on  Switching  Track 
for  Repairs. 

Sec    769.     Dining  Car  on  Siding  Regularly  Hauled  in  Interstate  Trains. 

Sec.  770.     Transportation  of  Interstate  Traffic  for  Express  Companies. 

Sec.  771.     Transportation   of  Company    Property   Over    State   Line    is 

Interstate  Commerce. 
Sec.  772.     Distinctions  Between  '•Hiiul"  and  •"Use"  of  Cars  Eliminated 

by  1903  Amendment. 
Sec.  773.     Movement     of    Cars    from     Transfer    Track    to     Industrial 
Track. 

(1283) 
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§  752.  Scope  of  Chapter.  The  present  chapter  will 
be  devoted  to  a  discussion  of,  first,  what  railroads  are 
subject  to  the  provisions  of  the  Safety  Appliance  Act, 
that  is,  when  a  common  canner  by  railroad  is  engaged 
in  interstate  commerce,  and,  second,  when  cars  are 
used  or  employed  in  moving  interstate  traffic  as  distin- 
guished from  intrastate  commerce.  The  statute  is 
strictly  limited  to  common  carriers  by  railroad  engaged 
in  interstate  commerce. 

§  753.  What  Constitutes  Interstate  Commerce  with- 
in Purview  of  Safety  Appliance  Act.  Interstate  com- 
merce, as  that  term  is  used  in  the  Safety  Appliance 
Act,  means  the  transportation  of  any  article  of  com- 
merce from  one  state  to  another.  It  covers  all  stages  of 
that  transportation  from  the  time  of  the  delivery  of 
the  article  of  commerce  to  the  carrier  for  shipment  to 
another  state  and  until  final  delivery  to  the  consignee 
at    the    destination    point    is    completed.^      It    includes 


1.  North  Carolina  R.  Co.  v. 
Zachary,  232  U.  S.  248,  58  L.  Ed. 
591,  34  Sup.  Ct.  305,  9  N.  C.  C.  A. 
109,  Ann.  Cas.  1914C  159;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Hardwick 
Fanners  Elevator  Co.,  226  U.  S. 
426,  57  L.  Ed.  284,  33  Sup.  Ct. 
1"74,  46  L.  R.  A.  (N.  S.)  203; 
United  States  v.  Union  Stock 
Yard  &  Transit  Co.  of  Chicago, 
226  U.  S.  286,  57  L.  Ed.  226,  33 
Sup.  Ct.  83;  Delk  v.  St.  Louis  & 
S.  F.  R.  Co.,  220  U.  S.  580,  55  L. 
Ed.  590,  31  Sup.  Ct.  617;  MeNeill 
V.  Southern  R.  Co.,  202  U.  S.  543, 
50  L.  Ed.  1142,  26  Sup.  Ct.  722; 
Johnson  v.  Southern  Pac.  Co.,  196 
U.  S.  1,  49  L.  Ed.  363,  25  Sup.  Ct. 
158;  Hanley  v.  Kansas  City  S.  R. 
Co.,  187  U.  S.  617,  47  L.  Ed.  333, 
23  Sup.  Ct.  214;  United  States  v. 
Chicago,  M.  &  P.  S.  Ry.  Co.,  197 
Fed.  624;  United  States  v.  West- 
ern &  A.  R.  Co.,  184  Fed.  336; 
Erie  R.  Co.  v    Russell,  106  C.  C. 


A.  160,  183  Fed.  722;  Pacific  Coast 
R.  Co.  V.  United  States,  98  C.  C. 
A.  31,  173  Fed.  448;  Belt  R.  Co. 
of  Chicago  v.  United  States,  93 
C.  C.  A.  666,  168  Fed.  542,  22  L. 
R.  A.  (N.  S.)  582;  Chicago  & 
N.  W.  R.  Co.  V.  United  States,  93 
C.  C.  A.  450,  168  Fed.  236,  21  L. 
R.  A.  (N.  S.)  690;  Atlantic  Coast 
Line  R.  Co.  v.  United  States,  94 
C.  C.  A.  35,  168  Fed.  175;  Wabash 
R.  Co.  V.  United  States,  93  C.  C 
A.  393,  168  Fed.  1;  United  States 
V.  Chicago  Great  Western  Ry.  Co., 
162  Fed.  775;  United  States  v. 
Central  of  Georgia  Ry.  Co.,  157 
Fed.  893;  United  States  v.  Colora- 
do &  N.  W.  R.  Co.,  85  C.  C.  A.  27, 
157  Fed.  321,  15  L.  R.  A.  (N.  S.) 
167,  13  Ann.  Cas.  893;  United 
States  V.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  149  Fed.  486;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Voelker,  65  C.  C.  A 
226,  129  Fed.  522,  70  L.  R.  A. 
264;   Barker  v.  Kanas  City.  M.  & 
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every  carrier  who  participates  in  such  a  movement  of 
commerce  no  matter  for  how  short  a  distance  as  well 
as  every  luiman  agency  assisting,  and  every  instrumen- 
tality used  in  transporting  sucli  commerce.^ 

§  754.  Railroiad  Must  be  a  Common  Carrier. 
Tlie  Safety  Appliance  xVct  does  not  a])i»ly  to  any  rail- 
road unless  it  is  operated  as  a  common  carrier.  In  this 
respect  the  statute  is  similar  to  the  Federal  Employers' 
Liahility  Act  for  hoth  apply  to  a  common  carrier  hy 
railroad.^  A  common  carrier  has  been  detined  to  be  one 
who  undertakes  to  transport  for  hire  from  one  place  to 
another  passengers  or  goods  of  such  as  choose  to  employ 
him,  and  eveiyone  who  undertakes  to  cany  and  deliver 
for  compensation,  the  goods  of  all  persons  indiiTerently, 
is,  as  to  liability,  to  be  deemed  a  common  carrier,* 


0.  R.  Co.,  88  Kan.  767.  43  L.  R. 
A.  (N.  S.)  1121,  129  Pac.  1151; 
Breske  v.  Minneapolis  &  St.  Louis 
R.  Co.,  115  Minn.  386,  132  N  .W. 
337. 

2.  By  "interstate  commerce"  is 
meant,  as  you  all  know,  traffic 
that  is  moved  from  one  state  or 
territory  into  or  through  some 
other  state  or  territory. — Judge 
Reed's  charge  to  the  jury  in  United 
States  V.  Chicago  G.  W.  R.  Co., 
supi^a. 

"Importation  into  one  state  from 
another  is  the  indispensable  ele- 
ment In  the  test  of  Interstate  com- 
merce. Every  part  of  every  trans- 
portation of  articles  of  commerce 
in  a  continuous  passage  from  an 
inception  in  one  state  to  a  pre- 
scribed destination  in  another  is 
a  transaction  of  interstate  com- 
merce. Goods  so  carried  never 
cease  to  be  articles  of  interstate 
commerce  from  the  time  they  are 
started  upon  their  passage  in  one 
state  unt.11  their  delivery  at  their 
destination  in  the  other  is  com- 
pleted."— Judge  Sanborn  in  United 


States    V.    Colorado    &    X.    W.    R. 
Co.,  supra. 

"I  charge  you  that  when  a  com- 
modity originating  at  a  point  in 
one  state  and  destined  to  a  point 
in  another  state  is  put  aboard  a 
car,  and  that  car  begins  to  move, 
interstate  commerce  has  begun, 
and  that  interstate  commerce  it 
continues  to  be  until  it  reaches 
its  destination." — Charge  of  Judge 
Baker,  Cir.  J.,  sustained  by  tlie 
Court  of  Appeals  in  Belt  Ry.  Co. 
of  Chicago  v.  United  States, 
sup)-a. 

3.  In  re  Second  Employers'  Lia- 
bility Cases,  223  U.  S.  1.  56  L.  Ed. 
327,  32  Sup.  Ct.  169,  1  N.  C.  C.  A. 
875,  38  L.  R.  A.  (N.  S.)  44;  Nord- 
gard  v.  Marysville  &  N.  R.  Co., 
134  C.  C.  A.  415,  218  Fed.  737; 
Bay  V.  Mei^rill  &  Ring  Lumber 
Co.,  211  Fed.  717. 

4.  Norgard  v.  Marysville  &  N. 
R.  Co.  134  C.  C.  A.  415.  218  Fed. 
737.  Judge  Ross  dissenting  on  the 
proposition  as  to  whether  the 
railroad  in  that  case  was  a  com- 
mon   carrier;     United    States    v. 
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§  755.   Two  Requirements  as  to  Interstate  Character 
of  CaiTiers  and  Oars  Prior  to   1903  Amendment.     In 
both  suits  for  penalities   and  in  actions  for   damages, 
prior  to   September   1,   1903   when  the  act,*^   commonly 
referred  to  as  the  1903  amendment  to  the  Safety  Ap- 
pliance  Act,   became    effective,    the    provisions    of    the 
Safety    Appliance    Act    did    not    apply    unless    it    was 
shown,  first,  that  the  carrier  was  engaged  in  interstate 
commerce   by  railroad,   and,    second,   that   the   car   in- 
volved in  the  litigation  was  used  or  hauled  in  moving 
interstate   traffic.      Proof   of   both    these    elements   was 
jurisdictional.      No    liability    was    therefore    incurred, 
either  penal  or  remedial,  because  of  a  failure  to  have 
the  appliances  required  by  this  statute  on  cars  used  in 
hauling  intrastate  traffic  even  on  the  line  of  a  common 
carrier   by    railroad    engaged    in    interstate    commerce. 
From  the  time  the  original  statute  became  effective  in 
1898   until  the   enlargement   of  the  statute  hereinafter 
mentioned  by  the  amendment  of  1903,  many  decisions 
were  delivered  defining  when  a  car  was  used  in  moving 
interstate  commerce,  for  this  was  one  of  the  essential 
elements  in  determining  the  application  of  the  law." 

Ramsey,    116    C.    C.    A.    568,    197  R.  Co.,  102  C.  C.   A.  89.  178  Fed. 

Fed.  144,,  42  L.  R.  A.  (N.  S.)  1031;  643;     Hohenleitner     v.     Southern 

Union   Stock   Yards   Company   of  Pac.  Co.,  177  Fed.  796;  Norfolk  & 

Omaha  v.  United  States,  94  C  C.  W    R.   Co.   v.  United   States,   101 

A.    626,     169     Fed.     404;     United  C    C.  A.   249.   177  Fed.    623;    Wa- 

States   V.   Union   Stock   Yards   of  bash  R.  Co.  v.   United   States,  93 

Omaha,   161  Fed.  919;    Ft.  Worth  C.   C.  A.  393,   168  Fed.   1;    United 

Belt    Ry.    Co.    v.    Ferryman,   States  v.  Wheeling  &  L.  E.  R.  Co., 

Tex.    Civ.    App.    ,    158    S.    W.  ]67   Fed.    198;    Chicago,  M.   &   St. 

1181.  ••  PR.  Co.  V.   United   States,   91  C. 

5.  32  Stat,  at  L.  943,  Chap.  976.  (-,  ^  373  jgg  p^^j  433,  20  L.  R. 
Appendix  G.  infra.  ^    (j^    g  ■,    473.    united  States  v. 

6.  United  States.  United  States  ^orfhern  Pac.  Terminal  Co.,  144 
V.  Atlantic  Coast  Line  R.  Co.,  214  ^^^  ^g^.  ^^^^^^  g^^^^^  ^  ^.^^^_ 
Fed.  498;  Wheeling  Terminal  Ry.  ^    ^   ^  ^^   ^   ^^    ^^     ,,3 

ono  ;  TZ     \  ,1     /n    R  Fed.    360;    Chicago.    M.    &    St.    P. 

209  Fed.  795;   Louisville  &  N.  R.  ^  „     „  ^r    o     r.      a 

.  Co.  V.  United  States.  108  C.  C.  A.  R-    Co.    v.    Voelker,    65    C.    C.    A. 

326    186  Fed.  280;    Erie  R.  Co.  v.  226,  129  Fed.  522,  70  L.  R.  A.   (N. 

Russen,  106  C.  C.  A.  160,  183  Fed.  S.)  264;  Voelker  v.  Chicago,  M.  & 

722;    Johnson   v.   Great  Northern  St.  P.  Ry.  Co.,  116  Fed.  867. 
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§  756.  Proof  of  Use  of  Car  in  Moving  Interstate 
Traffic  not  Essential  Since  the  1903  Amendment.  But 
as  tlie  amendment  of  IDO.'i  extended  all  of  the  original 
provisions  of  the  statute  to  *'all  trains,  locomotives, 
tenders,  cars  and  similar  vehicles  used  on  any  railroad 
engaged  in  interstate  commerce,'"  the  second  require- 
ment mentioned  in  the  foregoing  paragraph,  i.  e.,  the  use 
of  a  car  in  moving  interstate  traffic  is  not  now  essential 
to  the  application  of  the  statute,  for  if  a  carrier  by  rail 
is  engaged  in  interstate  commerce,  then  the  Safety  Ap- 
pliance Act  with  all  its  provisions  and  amendments 
and  the  orders  of  the  Interstate  Commerce  Commission 
pursuant  thereto,  apply  to  all  cars  on  its  line.  Whether 
at  the  time  of  the  injury  or  a  movement  in  violation  of 
the  statute,  the  car  is  used  in  hauling  intrastate  or 
interstate  traffic  is  entirely  immaterial  so  far 
as  the  Safety  Appliance  Act  is  concerned.^     It  includes 


Alabama.  ^Mobile,  J.  &  K.  C.  R. 
Co.  V.  Bromberg,  141  Ala.  258,  37 
So.   395. 

Colorado.  Felt  v.  Denver  &  R. 
G.  R.  Co.,  48  Colo.  249,  21  Ann. 
Cas.  379,  110  Pac.  215;  Rio 
Grande  Southern  R.  Co.  v.  Camp- 
bell,   44    Colo.    1,    96    Pac.    986. 

Delaware.  Winkler  v.  Phila- 
delphia &  R.  R.  Co.,  4  Penne- 
will's     (Del.)     80,    53    Atl.    90. 

Illinois.  Malott  v.  Hood,  201 
111.  202,  66  N.  E.  247;  Lucas  v. 
Pooria  &  Eastern  Ry.  Co.,  171  111. 

.-^pp.  1- 

Kansas.  Thornbro  v.  Kansas 
City,  M.  &  0.  R.  Co.,  91  Kan.  684, 
Ann.  Cas.  1915D  314,  139  Pac. 
410. 

7.  Section  1  of  the  Act  of  March 
2,  1903.  32  Stat,  at  L.  943.  Ap- 
pendix G,  iufrn. 

S.  United  States.  Texas  &  P. 
R.  Co.  V.  Rigsby,  241  U.  S.  33, 
60  L.  Ed.  874.  36  Sup.  Ct.  482; 
Great  Northern  R.  Co.  v.  Otos, 
239   U.    S.   349.    60   L.   Ed.   322,   36 


Sup.  Ct.  124;  Southern  R.  Co.  v. 
Railroad  Commission  of  Indiana, 
236  U.  S.  439,  59  L.  Ed.  661,  35 
Sup.  Ct.  304;  Southern  R.  Co.  v. 
Crockett,  234  U.  S.  725,  58  L.  Ed. 
1564,  34  Sup.  Ct.  897;  Brlnkmeier 
V.  Missouri  Pac.  R.  Co.,  224  U.  S. 
268,  56  L.  Ed.  758,  32  Sup.  Ct. 
412;  Southern  R.  Co.  v.  United 
States,  222  U.  S.  20,  56  L.  Ed.  72, 
32  Sup.  Ct.  2,  3  N.  C.  C.  A.  822; 
Wabash  R.  Co.  v.  United  States, 
93  C.  C.  A.  393,  168  Fed.  1;  Elgin 
J.  &  E.  R.  Co.  V.  United  States,  93 
C.  C.  A.  393,  168  Fed.  1. 

Colorado.  Felt  v.  Denver  &  R. 
G.  R.  Co.,  48  Colo.  249,  21  Ann. 
Cas.  379.  110  Pac.   215. 

Illinois.  Devine  v.  Chicago  &. 
C.  River  R.  Co.,  259  III.  449,  102 
N.  E.  803. 

Iowa.  Stearns  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  166  Iowa  566,  148 
N.  W.   128. 

Kansas,  Thornbro  v.  Kansas 
City,  M.  &  0.  R.  Co.,  91  Kan.  684, 
Ann.  Cas.  1915D  314,  139  Pac  410. 
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all  cars  on  highways  of  interstate  commerce  by  rail. 
The  reader  should  not  be  misled  by  decisions  holding 
that  the  use  of  a  car  in  moving  interstate  commerce  is 
jurisdictional  to  the  application  of  the  statute  for  these 
decisions  were  rendered  upon  facts  happening  prior  to 
the  1903  amendment  or  are  en-oneous  decisions  rendered 
thereafter  which  were  overruled  by  a  controlling 
decision  of  the  Supreme  Court  of  the  United  States.^ 

§  757.  But  Use  of  Car  in  Moving  Interstate  Traffic 
Still  Material  in  Determining  Application  of  Employers' 
Liability  Act.  While  the  Safety  Appliance  Act  includes 
all  cars  used  on  a  railroad  engaged  in  interstate  com- 
merce without  regard  to  the  kind  of  commerce  hauled 
in  the  particular  car  involved  in  litigation;  yet,  in 
personal  injury  actions,  the  use  of  a  car  in  hauling  inter- 
state traffic  may  become  material  if  the  employe,  injured 
through  defective  appliances  contrary  to  the  statute, 
was  working  on  a  car  used  exclusively  in  hauling 
intrastate  commerce.  His  right,  in  that  event,  to  re- 
cover, except  in  so  far  as  the  Safety  Appliance  Act 
modifies  it,  is  to  be  determined  solely  by  the  law  of  the 
state   where  the   accident   occurred."     If   the   employe, 

Minnesota.        Burho    v.    Minne-  &  N.  W.  Ry.  Co.  v.  United  States, 

apolis  &  St.  L.  R.  Co.,  121  Minn.  93  C.  C.  A.  450,  168  Fed.  236,  21 

326,  141  N.  W.  300.  L.  R.  A.   (N.  S.)    690;   Winkler  v. 

Missouri.     Johnston    v.    Chicago  Philadelphia  &  R.  Ry.  Co.,  4  Pen- 
Great   Western    R.    Co.,   Mo.  newill's    (Del.)    80,   53  Atl.  90. 

App.   ,   164    S.   W.    260.  10.     Minneapolis,    St.    P.    &    S. 

Texas.     State    v.    Orange    &    N.  S.  M.  R.  Co.  v.  Popplar,  237  U.  S. 

W.   Ry.   Co., Tex.   Civ.   App.  369,   59   L.   Ed.    1000,   35   Sup.   Ct. 

181  s.  W.  494.  609,  affirming  121  Minn.  413,  141 

9.     Southern  Ry.  Co.  v.  United  N.   W.  798,   in  which   Mr.   Justice 

States,    222    U.    S.    20,    56    L.    Ed.  Hughes    said:     "In    the    present 

72,   32   Sup.   Ct.   2,  3   N.   C.  C.  A.  case     a    Federal    question     could 

822.  arise   only  under*  the   Safety  Ap- 

A    few    of   the   decisions   which  pliance  Aft;    while  the  cars  were 

have  been   overruled   by  the  rul-  upon    a    railroad    which    was    a 

ing  of  the  Supreme  Court  of  the  highway   of   interstate   commerce 

United    States'    in    Southern    Ry.  and  hence  this  Act  was  applicable 

Co.  V.  United  States,  supra,  are:  (Southern  Railway  Co.  v.  United 

Southern  Ry.  Co.  v.  Snyder,  109  C.  States,  222  U.  S.  20),  it  is  agreed 

C.  A.  344,  187  Fed.  492;    Chicago  that  there  was   no  evidence   that 
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injured  or  killed  through  defective  appliances,  was  at 
the  time  engaged  solely  in  intrastate  commerce,  the  law 
of  the  state  as  to  the  measure  of  damages,  beneficiaries 
in  cases  of  death,  contributory  negligence  and  other 
like  questions  of  substantive  law  as  well  as  procedure, 
must  govern.  On  the  other  hand,  if  such  employe  so 
killed  was  engaged  in  interstate  commerce — and  this 
often  depends  upon  whether  the  defective  car  was  used 


the  decedent  at  the  time  of  the 
accident  was  engaged  in  inter- 
state commerce  and  no  question 
is  presented  under  the  Employers' 
Liability  Act,  —  an  enactment 
which  has  a  wider  field.  It  is 
apparent  that  liie  ruling  referred 
to  does  not  involve  the  construc- 
tion of  the  federal  statute  or 
any  right,  or  immunity  from  li- 
ability, which  is  thereby  conferred. 
The  question  is  dehors  the  sta- 
tute. True,  the  state  court  said 
that  the  rulel  of  the  Company 
should  be  construed  in  connection 
with  the  Safety  Appliance  Act, 
but,  as  the  context  shows,  the 
court  remarked  this  in  pointing 
out  that  the  statute  was  designed 
to  prevent  the  necessity  of  go- 
ing between  the  cars  for  the 
purpose  of  uncoupling  them, 
whether  they  were  standing  or 
moving,  and  that  the  only  way 
in  which  the  decedent  could  un- 
couple the  cars  without  going 
between  them  was  to  stop  the 
train  and  walk  around  to  the 
pin  lifter  on  the  other  side. 
In  the  light  of  the  testimony, 
the  court  concluded  that  it  could 
not  be  said  as  matter  of  law  that 
the  decedent  in  the  circumstan- 
ces was  bound  to  do  this.  The 
statute  was  concerned  only  in  so 
far  as  it  defined  the  duty  of  the 
Company  to  have  couplers  meet- 
ing  the   positive   requirement;    it 


did  not  preclude  the  defense  of 
contributory  negligence,  as  dis- 
tinguished from  that  of  assump- 
tion of  risk.  As  this  court  has 
said,  —  'The  defense  of  contribu- 
tory negligence  was  not  dealt 
with  by  the  statute.'  Schlemmer 
V.  Buffalo,  Rochester  &  Pitts- 
burg Rwy.  Co.,  220  U.  S.  590, 
595.  Whether  the  rule  of  the 
Company  applied  in  such  an  emer- 
gency as  that  in  which  the 
decedent  found  himself,  whether 
he  wlas  guilty  of  oonfribivlory 
negligence  as  matter  of  law,  or 
could  be  excused  upon  the  ground 
that  in  an  exceptional  situation 
he  acted  with  reasonable  care, 
were  questions  which  the  Feder- 
al act  left  untouched.  The  action 
fell  within  the  familiar  category 
of  cases  involving  the  duty  of 
a  master  to  his  servant.  This 
duty  is  defined  by  the  common 
law,  except  as  it  may  be  modi- 
fied by  legislation.  The  Federtal 
statute,  in  the  present  case,  touch- 
ed the  duty  of  the  master  at  a 
single  point  and,  save  as  provid- 
ed in  the  statute,  the  right  of  the 
plaintiff  to  recover  was  left  to 
be  dietermined  by  the  law'  ot 
the  State.  It  cannot  be  said, 
from  any  point  of  view,  that 
any  right  or  immunity  granted 
by  the  Act  was  denied  to  the 
plaintiff  in   error." 
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in  hauling  interstate  commerce — then  the  Federal  Em- 
ployers' Liability  Act  with  all  of  its  provisions  applies, 
to  the  exclusion  of  all  state  laws.  In  that  event,  contrib- 
utory negligence  is  not  a  defense  and  assumption  of 
risk  is  neither  a  bar  nor  reduces  the  damages.  The 
measure  of  damages,  the  beneficiaries  and  other  like 
questions  must  be  determined  by  the  federal  statute  and 
not  the  state  law.  Whether  a  car,  therefore,  is  used  in 
moving  interstate  traffic  may  become  material  in  re- 
medial actions  for  violations  of  the  Safety  Appliance 
Act  in  determining  whether  other  correlative  questions 
of  substantive  law  are  regulated  by  the  state  or  the 
national  government. 

§  758.  Interstate  Status  of  Belt  Lines,  Terminal 
Railroads  and  Stock  Yard  Companies.  The  length  of 
a  railroad  is  entirely  non-essential  in  determining 
whether  it  is  a  carrier  engaged  in  interstate  commerce 
within  the  meaning  of  the  Safety  (Appliance  Act.  Even 
if  confined  strictly  within  the  boundaries  of  a  single 
city  or  county,  a  carrier  is  engaged  in  interstate  com- 
merce if  it  participates  to  any  extent  in  the  movement 
of  interstate  traffic.  Belt  lines  and  terminal  railroads, 
therefore,  are  within  the  scope  of  the  Safety  Appliance 
Act  of  they  haul  any  commodities  originating  at  a 
point  in  one  state  and  destined  to  a  point  in  another 
state  for  any  distance  during  the  course  of  the  trans- 
portation." In  Belt  Ry.  Co.  of  Chicago  v.  United  States, 

11.  Union  Stockyards  Co.  of  ped  from  one  state  into,  or  through, 
Omaha,  v.  United  States,  94  C.  C.  another,  demonstrates  the  ever- 
A.  626,  169  Fed.  404;  Belt  R.  ment,  however,  that  it  was  then 
Co.  of  Chicago  v.  United  States,  engaged  in  moving  interstate 
93  C.  C.  A.  666,  168  Fed.  542;  traffic.  The  cardinal  purpose  of 
Pacific  Coast  R.  Co.  v.  United  the  terminal  company  is  to  fa- 
States,  98  C.  C.  A.  31,  173  Fed.  cilitate  the  transfer  of  these  cars 
448;  United  States  v.  Chicago  as  among  the  three  lines  of  rail- 
Great  Western  Ry,  Co.,  162  Fed.  way  center^ing  in  the  former's 
775.  yards.       If  the  car  is  being  used 

"The  fact  that  the  cars  in  ques-  by    any    of    these    lines    for    the 

tion    were    at    the    time   carrying  transportation  of  interstate  traffic, 

a  commodity  that  had  been  ship-  and    its    destination    is    to    pass 
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cited,  an  assignment  of  error  presented  was  that  the 
trial  court  erred  in  giving  the  following  instruction: 
''The  question  therefore  presents  itself,  and  it  is  a  legal 
question,  was  the  Belt  Company,  at  the  time  it  moved 
this  string  of  42  freight  cars,  containing  a  car  origi- 
nating in  Illinois  and  destined  to  Wisconsin,  engaged 
in  interstate  commerce?  I  charge  you  tliat  when  a 
commodity  originating  at  a  point  in  one  state  and 
destined  to  a  point  in  another  state  is  put  aboard  a  car, 
and  that  car  begins  to  move,  interstate  commerce  has 
begun,  and  that  interstate  commerce  it  continues  to  be 
until  it  reaches  its  destination.  If,  between  the  point  of 
origin  of  this  commodity  and  the  point  of  destination 
of  this  commodity,  the  car  in  which  it  is  being  vehicled 
from  origin  to  destination  passes  over  a  line  of  track 
wholly  within  a  city,  within  a  county,  or  within  a  state, 
tlie  railway  company  operating  that  line  of  track  while 
moving  this  commodity,  so  originating  and  destined 
from  one  point  to  another  point,  intrastate,  is  engaged 
in  interstate  commerce."  The  Circuit  Court  of  Appeals 
held  that  the  charge  properly  declared  the  law  in  deter- 
mining whether  terminal  railroads  were  engaged  in  inter- 
state commerce  within  the  meaning  of  the  Safety  Ap- 
plinnce  Act.  In  another  case,"  it  was  contended  by 
the  defendant,  the  owner  of  about  thirty-five  miles  of 
railroad  tracks  used  in  connection  with  its  stockyards 
at  South  Omaha,  Neb.,  that  it  was  not  a  common  carrier 
within  the  meaning  of  the  Safety  Appliance  Act,  but 
the  court  properly  held  to  the  contrary,  and  said:  ''The 
defendant  contends  that  it  is  not  subject  to  the  acts  of 
Congress  i-elating  to  safetv  a]ipliances,  ai^proved  ^Farch 
2,  1S93,  c.  196,  27  Stat.  531,  nmended  April  1,  1896,  c. 

from  one  line  to  the  other,  it  must  paged    in   hauling   a   car   used   in 

pass    through    the    yards    of    the  moving  interstate  traffic."  United 

terminal    company    and    be    haul-  States    Northern     Par.    Terminal 

ed    by    it.      When,    therefore,    the  Co..  144  Fed.    Sfil. 

terminal    company  is    engaged    in  12.        United    States    v.    Union 

effecting    a    transfer    of    one    of  Stock    Yards    Co.    of   Omaha.    161 

these  cars  from  one  lino  of  rail-  Fed.   919. 
way   to    another,    it    is    itself   en- 
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87,  29  Stat.  85,  and  March  2,  1903,  c.  97G,  32  Stat.  943, 
for  the  reason  that  it  is  not  a  common  carrier,  and  is 
not   engaged   in   interstate   commerce    by   railroad.      It 
may  be  qnestioned  whether  a  railroad  company  must  be 
a  common  carrier  in  order  to  bring  it  within  these  acts, 
since  the  amendment  approved  March  2,   1903,  makes 
the   provisions   and    requirements    of   that    amendatory 
act,  as  well  as  of  the  orginal  act  as  amended,  apply  to 
all  'cars  and  similar  vehicles  used  on  any  railroad  en- 
gaged  in  interstate   commerce.'     A  railroad   has  been 
defined  as  a  road  or  way  on  which  iron  rails  are  laid 
for  wheels  to  run  on  for  the  conveyance  of  heavy  loads 
and  vehicles.     Dinsmore  v.  Racine  M.  R.  Co.,  12  Wis. 
649.     Such  a  track  is  a  railroad  independently  of  the 
use  made  of  the  track  in  the  hauling  of  cars  over  it, 
as  was  pointed  out  in  L.  S.  &  M.  R.  Co.  v.  U.  S.,  93  U.  S. 
442,  23  L.  Ed.  965.    In  this  case  the  road  is  not  a  mere 
switch   maintained  for  the  private  purpose   of  the  de- 
fendant, nor  are  cars  delivered  to  the  consignees  when 
they  are  set  upon  the  transfer  track,  and  therefore  an 
essential   part    of   the   transportation    of   the    cars    and 
freight   therein   contained   is   unfinished.      Over  the   35 
miles  of  track  of  the  defendant  is  hauled  all  the  live 
stock  consigned  to  commission  agents  and  others  who 
supplv  the  five  meat  packing  houses  of  South  Omaha, 
one  of  the  greatest  centers  of  that  industry  in  the  United 
Slates.    All  the  products  of  the  packing  houses  are  haul- 
ed   away    over  this  road  as  the  initial  carrer,  in  the  routes 
to  the   destination  of  such   products.    In   addition,   the 
defendant  road  operates  as  a  connecting  carrier  between 
all    the    8   or   10   trunk   line    railroads    entering    South 
Omaha,  and  transfers  cars  from  any  road  to  any  other 
road    upon   request.     For   instance,    cars   that    may   be 
consigned    from    shippers    in    Colorado    or    Dakota    to 
consignees  in  Missouri  or  Illinois  are  regularly  switched 
over  the  defendant's  railway  from  one  carrier  to  another 
as  a  part  of  the  interstate  transportation  of  the  freight 
in  such  cars,  the  defendant  usino:  its  own  engine  and  ser- 
vants  in  hauling   such    ears.     The   defendant   also   re- 
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ceives  freight  for  other  industries  upon  its  lines.     The 
live   stock  hauled   over   the  defendant's   road   amounts 
to  about  625  cars  per  day.    The  defendant  has  not  })uilt 
nor  maintained  its  railway  as  a  private  track  for  its  own 
use,  but  has  devoted  it  to  a  public  use.    Not  only  is  this 
true  of  the  greater  portion  of  the  track,  but  it   is  es- 
pecially true  of  tlie  transfer  track.     That  track  is  used 
by   all   the   railway   companies  entering   South    Omaha 
as  a  track  upon  which  to   switch  cars.     Tliis  transfer 
track    is    undoubtedly    a    railroad,    and    the    defendant 
hauled  the  cars  in  question  over  a  portion  of  this  track. 
'   If  the  methods  adopted  by  the  defendant  relieve  it  from 
the   obligations   of   a  common    carrier  by   railroad,    no 
reason  is  perceived  why  subsidiary  companies  could  not 
own  the  switch  yards  or  belt  railroads  of  each  city  or 
village,  and  by  the  device  of  making  all  deliveries  upon 
a  transfer  track  monopolize  the  carriage  of  all  freight 
traffic  between  the  main  line  railroads  and  the  shippers 
and  consignees  in  such  city  or  village,  and  thus  escape 
the    obligation    of    common    carriers.      The    defendant, 
having  chosen  to  devote  its  railroad  tracks  to  a  public 
use,  must  be  held  to  be  a  common  carrier." 

§  759.  Railroad  Wholly  Witliin  State  Transporting 
Freight  in  Continuous  Shipment  Without  Traffic  Agree- 
ment with  Other  Carriers.  A  carrier  with  a  line  of 
railroad  wholly  within  a  single  state  which  receives 
freight  from  another  railroad  or  carrier  in  a  continuous 
passage  from  points  without  the  state  and  transports 
it  to  stations  on  its  own  line,  is  a  common  carrier  en- 
gaged in  interstate  commerce  within  the  purview  of  the 
Safety  Appliance  Act."    The  interstate  character  of  its 

13.     Baer    Bros.   Mercantile   Co.  432,    187    Fed.    104:    Pacific   Coast 

V.   Denver  &  R.  G.  R.  Co.,  233  U.  R.   Co.  v.  United  States.  98  C.  C. 

S.  479.  58  L.  Ed.  1055,  34  Sup.  Ct.  A.  31,  173  Fed.  448;  United  Spates 

G41;    United  States  ex  rel.  Attor-  v.       Union     Stockyards     Co.     of 

ney   General   v.   Union   Stockyard  Omaha,  94  C.  C.  A.  626,  169  Fed. 

&    Transit    Co.    of    Chicago    192  404;    Belt    R.    Co.    of   Chicago    v. 

Fed.    330;    St.   Joseph    Stockyards  United    States,    93    C.    C.    A.    666. 

Co.  V.  United  States,  110  C.  C.  A.  168  Fed.  542,  22  L.  R.  A.   (N.  S.) 
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employment,  in  sucli  cases,  is  not  destroyed  because  it 
accepts  such  shipments  free  from  any  common  control, 
management  or  arrangement  with  the  other  carrier  for 
a  continuous  passage,  nor  does  the  fact  that  its  line  is  a 
narrow-gauge  so  that  the  goods  received  by  it  must  be 
unloaded  and  transferred  from  the  cars  of  the  other 
carrier  alter  its  interstate  status.  That  the  ship- 
ments are  not  carried  on  through  bills  of  lading  but  are 
rebilled  from  its  connecting  terminus  with  the  other 
carrier  over  its  own  line,  does  not  affect  their  inter- 
state nature  if,  in  fact,  the  freight  is  consigned  and 
transported  in  a  continuous  passage  from  without  the 
state  to  a  point  on  its  line. 

§  760.  Foregoing  Principle  Illustrated  and  Applied 
in  Adjudicated  Cases.  The  rule  announced  in  the  pre- 
ceding paragraph  was  applied  and  the  carriers  were 
found  guilty  of  violating  the  Safety  Appliance  Act,  un- 
der the  following  circumstances:'  A  narrow-gauge  rail- 
road confined  wholly  within  the  state  of  Colorado 
accepted  at  its  connecting  terminus  with  a  standard- 
gauge  railroad  at  Boulder,  Colorado,  a  shipment  con- 
signed from  Omaha,  Nebraska,  to  a  consignee  at  Sugar 
Loaf,  Colorado,  a  station  on  its  line,  and  another 
shipment  from  Kansas  City,  Missouri,  consigned  to  a 
merchant  at  Ward,  Colorado,  another  station  on  its  line. 
Neither  of  these  shipments  were  carried  on  through 
bills  of  lading  but  on  strictly  local  bills  (between  two 
points  in  the  same  state)  on  the  narrow-gauge  line,  but 

582;    Chicago,    M    &    St.    P.   R.   v.  861;     United    States    v.    Chicago, 

United  States,  91  C.  C.  A.  373,  165  p.  &  St.  L.  Ry.  Co.,  143  Fed.  353. 

Fed.  423,  20  L.  R.  A.  (N.  S.)  473;  Contra:    United  States  v.  Geddes, 

United     Stales    v.     Union     Stock  gg    (-,    (.     ^     320,    131    ped.    452; 

Yards    Co.    of    Omaha,    161    Fed.  interstate  Commerce  Commission 

919;   United  States  v.  Colorado  &  ^    ^^^^^.^^^    ^    ^   ^    ^^    ^^     ^^ 

N.  W.  R.  CO..  85  a  C    A.  48^157  ^^.^^^    ^^^^^^    ^^    ^.^^ 

Fed.   342;    United   States  v.  Colo-  '                                   •     -^^ 

,     p   ^T   w    -D    o«     8f^  p    r    A  Interstate  Commerce   Commission 

rado  &  N.  W.  R.  Co.,  85  C  C.  A.  „    r,     -r,     r,        01 

27    157  Fed.  321  15  L.  R.  A.    (N.  v.    Chicago,    K.    &    S.    R.    Co      81 

S.)    167;    United  States  v.  North-  Fed.      783;    Ex      Parte     Koehler. 

ern   Pac.   Terminal   Co.,    144   Fed.  Receiver  etc.  30  Fed.  867. 
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at  Boulder  tlie  narrow-gauge  line  advanced  tlie  freight 
charges  for  the  previous  transportation  and  collected 
the  entire  cliarges  at  destination  points.  There  was  no 
evidence  of  common  management  or  control  between 
the  narrow-gauge  line  and  the  other  carriers  for  a 
continuous  shipment  of  the  freight.  Under  these  facts, 
it  was  lield  that  the  iiarrow-gauge  line  was  engaged 
in  interstate  connnerce  so  that  its  cars  and  engine  were 
required  to  be  equipped  with  automatic  couplers.^*    In 


14.  United  States  v.  Colorado 
&  N.  W.  R.  Co.,  85  C.  C.  A.  27. 
157  Fed.  321,  15  L.  R.  A.  (N.  S.) 
167,  13  Ann.  Cas.  893,  a  leading 
opinion  by  Sanborn,  J.,  in  which, 
in  part,  he  said:  "In  the  case 
at  bar  the  consigners  shipped  the 
goods  to  'their  prescribed  (des- 
tinations in  Colorado  when  they 
started  them  from  Kansas  City 
and  Omaha,  respectively,  and 
they  never  rebilled  nor  changed 
the  destinations.  The  goods  went 
in  continuous  passages  from  the 
origins  of  their  transportation  in 
eastern  states  t-o  their  final  des- 
tinations upan  the  line  of  the 
Northwestern  Company  in  Colo- 
rado. The  rebilling  practiced  by 
the  railroad  companies  without 
any  new  consent  or  contracts 
with  the  owners  could  not  destroy 
or  affect  the  interstate  character 
of  the  shipments  or  of  the  trans- 
portation. The  Northwestern 
Company  was  a  common  carrier; 
it  transported  from  Boulder,  Colo., 
to  their'  prescribed  destinations 
in  that  state,  articles  of  inter- 
state commerte  consigned  from 
cities  in  Missouri  and  Nebraska, 
respectively,  upon  continuous 
passages,  to  their  designated  des- 
tinations in  Colorado.  Each  of 
these  transportations  from  the 
respective  points  in  Missouri  and 
Nebraska  to  the  places  of  consign- 


ment of  the  goods  in  Colorado 
was  a  single  interstate  carriage 
and  transaction,  and  the  North- 
western Company,  by  reason  of  its 
transportation  of  these  and  like 
•shipments  through  a  part  of  their 
interstate  carriage,  necessarily 
became  a  'common  carrier  en- 
gaged in  interstate  commerce  by 
railroads,'  and  thus  fell  within 
the  literal  terms  and  the  ordinary 
meaning  of  the  provision  of  the 
safety  appliance  acts,  which  de- 
clared that  it  shall  be  unlawful 
for  'any  common  carrier  engaged 
in  interstate  commerce  by  rail- 
road to  haul  cars  used  in  moving 
interstate  traffic  unequipped  with 
automatic  couplers.  *  *  *  No 
words  or  terms  in  the  English 
language  occur  to  us  which  could 
express  with  more  clearness  and 
certainty,  than  those  embodied  in 
this  statute,  the  requirement  that 
every  common  carrier  engaged  in 
interstate  commerce  by  railrbad 
shall  equip  the  cars  it  uses  to 
move  interstate  traffic,  and  that 
are  not  expressly  excepted  by  the 
sixth  section  of  the  act,  with 
automatic  couplers.  And  if  the 
Congress  'should  be  intended  to 
mean  what  they  have  plainly  ex- 
pressed,' they  must  have  meant 
that  no  common  carrier  engaged 
in  such  commerce  by'  railroad, 
whether  its  railroad  was  long  or 
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another  case  a  railway  situated  entirely  within  two 
counties  in  California,  received  from  the  Southern 
Pacific  Company  freight  consigned  from  points  in 
eastern  states,  some  of  which  was  billed  from  the 
point  of  shipment  to  point  of  destination  on  its  line 
while  the  other  shipments  were  billed  to  a  terminal 
point  on  the  line  of  the  Southern  Pacific  Company  to  the 
shipper's  order  and  before  arrival  at  that  point  the  ship- 
per arranged  with  the  Southern  Pacific  Company  to  for- 
ward the  freight  to  the  stations  along  the  line  of  the 
short  railroad  in  question.  No  cars  of  the  Southern 
Pacific  Company  passed  over  its  line  as  it  was  a  narrow- 
gauge  and  all  freight  was  transferred  and  rebilled. 
The  shippers  had  no  contractual  relation  with  the 
narrow-gauge  line.  The  court  held,  under  these  facts, 
that  the  carrier  was  engaged  in  interstate  commerce 
and    was    subject    to    the    Safety    Appliance    statute." 

§  761.  Interurban  Electric  Railroads  Participating 
in  Movement  of  Interstate  Traffic.  The  Safety  Ap- 
pliance Act  as  amended  in  1903  applies  to  interurban 
•electric  railroads  engaged  in  interstate  commerce,  as 
well  as  steam  railroads.'"  "It  is  insisted  that  Campbell's 
train  was  not  such  as  the  Safety  Appliance  Acts  re- 
quire to  be  equipped  with  air  brakes.  In  Spokane 
&  I.  E.  R.  R.  Co.  V.  United  States,  decided  June  5,  1916, 
ante,  p.  344,  we  held  that  this  same  railroad,  with 
respect  to  its  interurban  traffic,  is  subject  to  the  pro- 
visions   of   those    Acts   respecting    automatic    couplers, 

short,  whether  it  was  within  one  is  not  without  authoritative  sup- 

or   many  states,   whether   it  was  port." 

engaged    much    or   little    in    that  15.        Pacific    Coast    R.    Co.    v. 

commerce,  and  whether  it  operat-  United  States,  98  C.  C.  A.  31,  173 

ed  independently  or  under  a  com-  Fed.  448. 

men     control,      management,     or  16.     Spokane  &  I.  E.  R.  Co.  v. 

arrangement     with     some     other  United  States,   241   U.   S.   344,   60 

carrier,  could  lawfullly  move  in-  L.    Ed.    1037.     36'    Sup.    Ct.    668; 

terfetate   traffic   in   its   cars   with-  Spokane  &  I.  E.  R.  Co.  v.  Camp     - 

out  first  equipping  them  with  auto-  bell,    241    U.    S.    497,    60    L.    Ed. 

matic    couplers,    for    so    the    Con-  1125,  36  Sup.  Ct.  683,  12  N.  C.  C. 

gress  plainly  enacted.     This  view  A.  1083;  United  States  v.  Spokane 

of    the    effect    of    this    legislation  &  I.  B.  R.  Co.,  206  Fed.  988. 
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and  haiidliolds  or  grab-iron  at  the  ends  of  the  cars. 
In  that  case  the  particular  reliance  of  the  company  was 
upon  the  concluding  clause  of  the  first  section  of  the 
1903  amendment  (32  Stat.  943),  which  excepts  trains, 
cars,  etc.,  'which  are  used  upon  street  railways.'  In 
the  present  case  a  distinction  is  sought  to  be  drawn 
between  steam  and  electric  roads,  the  argument  being 
that  the  i)r()vision  requiring  power  brakes,  when  road 
in  connection  with  the  context,  indicates  that  trains 
drawn  by  steam  locomotives  and  ()])orated  by  a 
locomotive  engineer  were  alone  within  the  con- 
templation of  Congress.  It  is  true  that  in  the  Act  of 
1893  the  provision  was  closely  associated  with  the 
mention  of  a  locomotive  engine  as  the  motive  power; 
the  words  of  section  1  being:  'It  shall  be  unlawful' 
for  any  common  carrier  engaged  in  interstate  commerce 
by  railroad  to  use  on  its  line  any  locomotive  engine  in 
moving  interstate  traffic  not  equipped  with  a  power 
driving-wheel  brake  and  ai)pliances  for  operating  the 
train-brake  system,  or  to  run  any  train  in  such  traffic 
(after  a  specified  date)  that  has  not  a  sufficient  number 
of  cars  in  it  so  equipped  with  power  or  train  brakes 
that  the  engineer  on  the  locomotive  drawing  such  train 
can  control  its  speed  without  requiring  brakemen  to  use 
the  common  hand  brake  for  that  purpose.'  Section  6, 
prescribing  penalties,  also  uses  the  words  'locomotive 
engine'  and  'locomotives.'  But  the  1903  amendment, 
which,  as  frequently  pointed  out,  was  enacted  for  the 
purpose  of  enlarging  the  scope  of  the  iVct  (Southern 
Ry.  V.  United  States,  222  U.  S.  20,  26;  Southera  Ry.  v. 
Crockett,  234  U.  S.  725,  735),. in  its  first  section  declares 
that  the  provisions  relating  to  train  brakes  (among 
others)  shall  be  held  to  apply  to  'all  trains,  locomotives, 
tenders,  cars,  and  similar  vehicles  used  on  any  railroad 
engaged  in  interstate  commerce  .  .  .  and  to  all 
other  locomotives,  tenders,  cars,  and  similar  vehicles 
used  in  connection  therewi'yh,'  subject  to  exceptions  not 
now  pertinent.  The  second  section  declares  that  when- 
ever any  train  is  operated  with  power  or  train  brakes, 
'not  less  than  fifty  per  centum  of  the  cars  of  such  train 
shall    have    their    brakes    used    and    operated    by    the 
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engineer  of  the  locomotive  drawing  such  train.'  Of 
course,  an  important  object  of  having  a  train  equipped 
with  a  system  of  brakes  under  the  single  control  of  the 
engineer*  is  to  permit  of  a  prompt  and  effective  re- 
duction of  speed  when  the  man  driving  the  train  is 
notified  of  danger.  The  importance  of  this  is  precisely 
the  same  whatever  be  the  motive  power,  and,  in  view 
of  the  beneficial  purpose  of  the  Act  and  the  evident 
intent  of  CongTess  to  enlarge  its  scope  so  far  as 
necessary  to  guard  against  the  dangers  in  view,  the 
tei-m  'similar  vehicles'  must  be  held  to  have  the  effect 
of  bringing  electric  motors  and  trains  drawn  by  brakes. 
The  very  exemption  of  trains,  cars,  and  locomotives 
'used  upon  street  railways'  indicates  that  electric  cars 
were  in  contemplation".^^ 

§  762.  Industrial  Railroads  Forming  Connecting 
Link  for  Interstate  Transportation.  Every  part  of  the 
transportation  of  goods  in  a  continuous  passage  from  one 
state  to  a  designed  point  in  another  state  is  interstate 
commerce,  and  every  common  carrier  that  participates 
in  the  transportation  of  such  goods  is  engaged  in 
interstate  commerce,  even  though  the  particular  part 
of  the  transportation  of  a  carrier  is  wholly  within  one 
state.''  An  industrial  railroad,  therefore,  performing 
transportation  service  as  a  common  carrier  for  a  steel 
plant  by  hauling  cars  loaded  with  interstate  freight 
from  the  tracks  of  the  trunk  lines  to  a  foundry,  is 
engaged  in  interstate  commerce  within  the  meaning  of 
the  Safety  Appliance  Act.'' 

§  763.  Transportation  from  One  Point  to  Another 
in  Same  State  Passing  in  Transit  Through  Another 
State.     Merchandise    consigned    and    transported    from 

17.  Spokane  &  I.  E.  R.  Co.  v.  167,  13  Ann.  Cas^  893;  United 
Campbell,  241  U  S.  497,  60  L.  Ed.  States  v.  Southern  Ry.  Co.,  135 
1125,    36    Sup.    Ct.    683,    12    N.    C.       Fed.  122. 

C.   A.    1083.  19-     Device    v.    Chicago    &    C. 

18.  United  States  v.  Colorado  River  R.  Co.,  259  111.  449,  102 
&  N.   W.   R.   Co.,    85   C.   C.   A.   27,       N.  E.  803. 

157  Fed.  321,  15  L.  R.  A.   (N.  S.) 
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one  point  to  another  in  the  same  state,  hut  passing  in 
transit  through  a  portion  of  anotlier  contiguous  state, 
constitutes  interstate  commerce,  and  a  carrier  so  em- 
ployed is  suhject  to  the  })rovisions  of  tlie  statute.^" 
Formerly  tliis  rule  was  vigorously  attacked  and  its 
authority  denied  by  many  state  courts  and  some  federal 
courts,  but  the  interstate  eharadter  of  such  shipments 
was  finally  established  by  tlie  United  States  Supreme 
Court  in  the  case  cited,"  and  has  since  been  ad- 
hered to." 

§  764.  All  Oars  Hauled  in  Interstate  Trains  Im- 
pressed with  Intersta.te  Character.  A  train  containing 
a  single  shipment  from  one  state  to  another  is  an  inter- 
state train  so  that  all  employes  thereon  are  engaged 
in  interstate  commerce,  and  it  then  necessarily  follows 
that  the  carrier  is  also  engaged  in  interstate  commerce. 
The  test  in  determining  whether  employes  are  engaged 
in  interstate  commerce  is  not  whether  the  major  part 
of  the  freight  in  a  train  constitutes  interstate  traffic. 
A  single  shipment  of  interstate  commerce  impresses  the 
entire  train  with  an  interstate  character  so  that  the 
employes  as  well  as  the  cars  are  subject  to  national 
laws."  Cars,  therefore,  loaded  with  freight  and  billed 
even  from  one  point  to  another  in  the  same  state,  if 
hauled  in  a  train  containing  any  interstate  traffic,  are 

20.     Louisville   &   N.    R.    Co.    v.  162    Fed.    775;       Trimble,    .1.,    in 

AUen,    152    Ky.    145,    153    S.    W.  Bowles  v.  Quincy,   0.   &  K.   C.  R. 

198;    Deardorff  v.   Chicago,    B.   &  Co.,   Mo.   App.   ,   1S7   S. 

Q.  R.  Co..  263  Mo.   65,  172  S.  W.  w.    131:        "The    conceded     facts 


333. 

21.     Hanley   v.   Kansas    City    S. 
R.   Co.,    187   U.   S.   617,   47   L.   Ed. 


show  that  the  shipment  (between 
two  points  in  Missouri)  for  a 
portion  of  the  way,  went  into  the 


333,    23    Sup.    Ct.    214.        Conira:         -.  .        .    ^  •         *u  u 

'   "  ^  s.ate    of    Kansas,    going    through 

Campbell  v.  Chicago,  M.  &  St.  P. 

Ry.    Co.,    86    la.    641,    53    N.    W. 

323;    Seawell  v.  Kansas  City,   Ft. 


several  towns  therein,   at  one  of 
which    the    hogs    were    unloaded 

S    &  MR    Co.    119   Mo.   222,    24       ^^^  ^^^-  '^^^  shipment,  therefore, 

S    W    1002  ^  '*^  ^"  interstate  shipment." 

22.     United    States    v.    Erie   R.  23.     Norfolk    &    W.    R.    Co.    v. 

Co.,   166   Fed.  352;    United   States       United    States,   101    C.   C.    A.    249. 

v.  Chicago  Great  Western  Ry.  Co.,       177    Fed.    623. 
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used  in  interstate  commerce  witli  the  purview   of  the 
provisions  of  the  Safety  Appliance  Act.^* 

§  765.  Switching  of  Car  From  One  Yard  to  Another 
Preparatory  for  Interstate  Trip.  A  car  containing 
freiglit  switched  by  a  railroad  company  from  one  yard 
to  another  in  the  same  state  for  the  puipose  of  putting- 
it  into  a.  train  destined  to  a  point  in  another  state, 
is,  while  being  so  moved  from  one  yard  to  the 
other,  used  in  moving  interstate  traffic.  The  switching 
movement,  under  such  circumstances,  is  just  as  much  a 
part  of  the  interstate  trip  as  the  subsequent  hauling 
in  a  train  on  the  main  line  because  interstate  trans- 
portation begins  from  the  time  a  car  loaded  with 
freight  for  another  state  commences  to  move  at  the 
point  of  origin.'^ 


24.  Southern  R.  Co.  v.  Snyder, 
109  C.  C.  A.  344,  187  Fed.  492; 
Erie  R.  Co.  v.  Russell,  106  C.  C. 
A.  160,  183  Fed.  722;  United 
States  V.  Baltimore  &  0.  R.  Co., 
170  Fed.  456;  United  States  v. 
Wheeling  &  L.  E.  R.  Co.,  167  Fed. 
198;  Chicago,  M.  &  St.  P.  R.  Co. 
V.  United  States,  91  C.  C.  .A.  373, 
165  Fed.  423;  United  States  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  154 
Fed.  516;  Breske  v.  Minneapolis 
&  St.  Louis  R.  Co.,  115  Minn. 
386,   132  N.  W.  337. 

"A  train  composed  of  cars,  some 
of  which  are  and  some  of  which 
are  not  engaged  in  interstate 
traffic,  is  subject  to  the  regulation 
of  Congress.  A  railway  company 
cannot  escape  liability  by  mixing 
in  the  same  train  car's  engaged 
in  interstate  traffic  with  cars  en- 
gaged in  intrastate  traffic.  All 
the  cars  in  such  a  train  must  be 
provided  with  the  automatic 
couplers  and  grab  irons  required 
by  the  act  of  MarV^h  2,  1893,  for 
every   such   car   is   in    fact    'used 


in  moving  interstate  traffic' " 
United  States  v.  Erie  R.  Co.,  166 
Fed.    352. 

25.  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Hardwick  Farmers  Elevator 
Co.,  226  U.  S.  426.  57  L.  Ed.  284, 
33  Sup.  Ct.  174,  46  L.  R.  A.  (N. 
S.)  203;  United  States  v.  Union 
Stock  Yards  &  Transit  Co.  of 
Chicago,  226  U.  S.  286,  57  L.  Ed. 
226,  33  Sup.  Ct.  83;  McNeill  v. 
Southern  R.  Co.,  202  U.  S.  543,  50 
L.  Ed.  1142,  26  Sup.  Ct.  722; 
United  States  v.  Atlantic  Coast 
Line  R.  Co.,  214  Fed.  498;  United 
States  V.  Pere  Marquette  R.  Co., 
211  Fed.  220;  United  States  v. 
Grand  Trunk  Ry.  Co.  of  Canada, 
203  Fed.  775;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  United  States,  117  C. 
C.  A.  341,  198  Fed.  637;  Belt  R. 
Co.  of  Chicago  v.  United  States, 
93  C.  C.  A.  666,  168  Fed.  542, 
22  L.  R.  A.  (N.  S.)  582;  United 
States  V.  Pittsburgh,  C.  C.  &  St. 
L.  Ry.  Co.,  143  Fed.  360;  Mobile, 
J.  &  K,  C.  R.  Co.  V.  Bromberg, 
141  Ala.  258,  37  So.  395. 
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§  766.  Re-billing  Does  not  Control  in  Detennining 
Whether  a  Shipment  is  Interstate  or  Intrastate.  If  a 
eoiitiiiuous  iiiovciiicnt  of  a  sliii)iiH'iit  from  a  })oint  in  one 
state  to  a  point  in  another  is  intended  by  the  consignor, 
thou  the  transportation  thoroon  constitutes  interstate 
commerce  from  point  of  origin  to  point  of  destination, 
and  tlie  mere  billing  of  the  freight  between  two  points 
in  the  same  state  is  not  decisive  or  controlling  in 
determining  its  character.  As  well  stated  by  Judge 
Nortoni  in  the  case  cited i^*"  "The  court  pays  but 
slight  lieed  to  the  billing  in  matters  of  this  character 
because  of  the  opportunity  for  the  practice  of  sub- 
terfuge which  attends  it  and  looks  rather  to  the  sub- 
stance of  the  transaction  as  by  inquiry  touching  the 
intention  of  the  parties  to  transport  the  goods  into 
a  foreign  state  or  country  through  continuity  of  move- 
ment which  attends  or  is  contemplated  in  the  trans- 
action. Therefore,  it  is  said  that  the  shipment  takes 
on  the  character  of  either  intrastate  or  interstate  com- 
merce at  the  point  the  shipment  is  started.  The  rule 
reflected  in  the  authorities  is  that  if,  through  continuity 
of  movement  the  goods  are  destined  at  the  time  they 
are  started  for  a  point  in  another  state,  the 
shipment  is  to  be  regarded  as  interstate  commerce,  and 
therefore  falling  within  the  purview  of  the  interstate 
statutes  in  respect  of  rates  rather  than  intrastate, 
though  the  billing  when  looked  to  alone  may  suggest  the 
latter.  "'■ 

§  767.  Hauling  Empty  Car  Over  the  State  Line 
Constitutes  Interstate  commerce.  The  transportation  of 
an  empty  car  from  one  state  to  another,-**  or  between 

26.  Louis  Werneg  Saw  MiH  Co.  Co.  v.  Sabine  Tram  Co.,  227  U.  S. 
V.  Kansas  City  Southern  Ry.  Co.,  Ill,  57  L.  Ed.  442,  33  Sup.  Ct. 
■    Mo.    App.    ,    186    S.    W.       229. 

1118.  28.      North    Carolina    R.    Co.    v. 

27.  The  court  cited  the  cases  Zachary  232  U.  S.  248,  58  L.  Ed. 
of  Railroad  Commission  of  Louis-  591,  34  Sup.  Ct.  305,  9  N.  C.  C. 
iana  v.  Texas  &  P.  R.  Co.,  229  A.  109,  Ann.  Cas.  1914C  159;  Unit- 
U.  S.  336,  57  L.  Ed.  1215,  33  ed  States  v.  Chicago^  M.  &  St. 
Sup.   Ct.   837;    Texas   &   N.   0.    R.  P.  Ry.  Co.,  149  Fed.  48G;  Voelker 
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two  points  in  the  same  state  in  a  train  carrying  any 
interstate  commerce,^^  or  to  a  point  in  the  same  state 
for  the  purpose  of  loading  with  interstate  commerce,^" 
is  a  use  of  a  car  in  interstate  commerce. 


§  768.  Car  Containing  Interstate  Traffic  Placed 
on  Switching  Track  for  Repairs.  A  car  containing 
merchandise  consigned  from  a  point  in  one  state  to  a 
point  in  another,  is  still  used  in  interstate  commerce 
within  the  purview  of  Section  2  of  the  original  act 
requiring  automatic  couplers,  although  placed  upon  a 
switching  track  for  repairs  during*  the  transit. ^^  Said 
the  court,  in  the  case  cited:  "The  defendant  argues 
that  the  car  had  been  withdrawn  from  interstate 
commerce,  and  that  therefore  the  act  of  March  2,  1893, 
chap.  196,  sec.  2,  27  Stat,  at  L.  531,  Comp.  Stat.  1913,  sec. 
8606,  does  not  apply ;  that  if  it  does  apply,  the  defendant 
was  required  by  that  act  and  the  supplementary  act  of 
April  14,  1910,  chap.  160,  36  Stat,  at  L.  298,  Comp.  Stat. 


V.  Chicago,  M.  &  St.  P.  Ry.  Co., 
116  Fed.  867;  Kansas  City  South- 
ern R.  Co.  V.  Cook,  100  Ark.  467, 
140  S.  W.  579;  Barker  v.  Kansas 
City,  M.  &  O.  R.  Co.,  88  Kan. 
767,  43  L.  R.  A.  (N.  S.)  1121 
129  Pac.  1151;  Thompson  v. 
Wabash  R.  Co.,  262  Mo.  468,  171 
S.  W.  364. 

29.  United  States  v.  Baltimore 
&  0.  R.  Co.,  170  Fed.  456;  United 
States  V.  Wheeling  &  L.  E.  R.  Co., 
167  Fed.  198;  Chicago,  M.  &  St. 
P.  Ry.  Co.  V.  United  States,  91 
C.  C.  A.  373,  1G5  Fed.  423,  20  L. 
R.  A.  (N.  S.)  473;  United  States 
V.  Louisville  &  N.  R.  Co.,  162  Fed. 
185;  United  States  v.  Chicago  & 
N.  W.  Ry.  Co.,  157  Fed.  616; 
United  States  v.  St.  Louis,  L  M. 
&  S.  R.  Co.,  154  Fed.  516;  United 
Spates  V.  Northern  Pac.  Terminal 
Co.,  144  Fed.  861;  Voelker  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  116 
Fed.    867. 


30.  Johnson  v.  Southern  Pac. 
Co.,  196  U.  S.  1,  49  L.  Ed.  363,  25 
Sup.  Ct.  158;  Chicago  &  N.  W. 
R.  Co.  V.  United  States,  93  C.  C. 
A.  450,  168  Fed.  236,  21  L.  R.  A. 
(N.  S.)  690;  Breske  v.  Minneapo- 
lis &  St.  Louis  R.  Co.,  115  Minn, 
386,  132  N.  W.  337. 

31.  Great  Northern  R.  Co.  v. 
Otos,  239  U.  S.  349,  60  L.  Ed.  322, 
36  Sup.  Ct.  124.  To  the  same 
effect:  Chicago  Junction  R.  Co. 
V.  King,  222  U.  S.  222,  56  L.  Ed. 
173,  32  Sup.  Ct.  79;  Delk  v.  St. 
Louis  &  S.  F.  R.  C,  220  U.  S. 
580,  55  L.  Ed.  590,  31  Sup.  Ct. 
617;  Gray  v.  Louisville  &  N.  R. 
Co.,  197  Fed.  874;  Erie  R.  Co. 
V.  Russell,  106  C.  C.  A.  160,  183 
Fed.  722;  St.  Louis  &  S.  F.  R. 
Co.  V.  Conarty,  106  Ark.  421,  155 
S.  W.  93;  Lor>ick  v.  Seaboard  Air 
Line  Ry.  102  S.  C.  276,  Ann. 
Cas.  1917D  920,  86  S.  E.  675. 
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1913,  sec.  8617,  to  remove  the  car  for  repairs  and  that  its 
effort  to  comply  with  tlie  statutes  could  not  constitute  a 
tort;  and  that  the  plaintiff  was  a  person  intrusted  by  it 
with  the  details  of  the  removal,  and  could  not  make  it 
responsible  for  tlie  mode  in  which  its  duty  was  carried 
out;  that  he  might  have  detached  the  car  while  it  was 
at  rest.  But  we  are  of  opinion  that  the  argument  can- 
not prevail.  The  car  was  loaded  and  in  fact  was 
carried  to  Minneapolis  the  next  day.  It  had  not  been 
withdrawn  from  interstate  commerce,  but  merely  sub- 
jected to  a  delay  in  carrying  it  to  its  destination.  At 
the  moment  of  the  accident  it  was  accessory  to  switch- 
ing the  Dulutli  car.  It  does  not  seem  to  us  to  need 
extended  argument  to  show  that  the  car  still  was  sub- 
ject to  the  act  of  Congress." 

§  769.  Dining  Oar  on  Siding  Regularly  Hauled  in 
Interstate  Trains.  A  dining  car  constantly  used  on 
interstate  trains  taken  out  of  a  passenger  train  at  a 
station  between  terminals  for  the  purpose  of  being 
picked  up  a  few  hours  thereafter  by  another  interstate 
train  going  in  the  opposite  direction,  is,  while  being 
switched  in  the  yard  for  the  purpose  of  turning  it  around 
preparatory  for  the  next  train,  used  in  interstate  traffic 
within  the  meaning  of  the  statute.  That  the  car  was 
not  being  put  into  the  interstate  train  or  was  not 
actually  engaged  in  interstate  commerce  at  the  time  of 
the  switching  movement,  did  not  have  the  effect  of 
withdrawing  it  from  use  in  moving  interstate  traffic 
when  it  was  only  temporarily  stopped  in  making  trips 
between  two  points  in  different  states.  ''Confessedly 
this  dining  car  was  under  the  control  of  Congress  while 
in  the  act  of  making  its  interstate  journey,  and  in  our 
judgment  it  was  clearly  so  when  waiting  for  the  train 
to  be  made  up  for  the  next  trip.  It  was  being  regular- 
ly used  in  the  movement  of  interstate  traffic,  and  so 
within  the  law."" 

32.     Johnson    v.    Southern    Pac.  Co.^    196   U.    S.   1,    49    L.   Ed.   363, 

25  Sup.  Ct.  158. 
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§  770.  Transportation  of  Interstate  Traffic  for 
Express  Companies.  The  transportation  of  articles  of 
mercliandise  for  an  independent  express  company  under 
a  contract  by  virtue  of  which  the  express  company  pays 
to  the  raih'oad  company  a  certain  per  cent  of  its  gross 
receipts,  constitutes  interstate  commerce  although  the 
railroad  company  did  not  issue  a  bill  of  lading,  handle  or 
deliver  the  merchandise.^^ 

§  771.  Transportation  of  Company  Property  Over 
State  Line  is  Interstate  Commerce.  A  common  carrier 
hauling  its  own  property  from  a  point  in  one  state  to 
a  point  in  another  is  thereby  engaged  in  interstate 
commerce,  for  interstate  traffic  may  as  well  consist  of 
the  property  of  the  carrier  as  of  the  property  of  a 
merchant. ^^ 

§  772.  Distinctions  between  **Haul"  and  "Use"  of 
Cars  Eliminated  by  1903  Amendment.  The  original 
Safety  Appliance  Act  prohibited  the  "use"  of  any  car 
in  interstate  commerce  not  provided  with  grabirons  or 
handholds,  and  Section  2  prohibited  a  carrier  from 
"hauling,"  or  permitting  " to  be  hauled, "  or  "used"  on 
its  line,  any  car  in  moving  interstate  commerce  without 
the  prescribed  couplers.  Whatever  distinction  existed 
between  these  terms  in  the  application  and  enforcement 
of  the  statute''  has,  by  the  amendment  of  1903,  been 

33.  United  States  v.  Colorado  fully  loaded  and  on  the  track 
&  N.  W.  R.  Co.,  85  C.  C.  A.  27,  ready  to  be  started  as  a  part  of 
157  Fed,  321,  15  L.  R.  A.  (N.  S.)  an  interstate  train,  with  engine 
167,  13  Ann.  Cas.  893.  attached  and  fired,  and  requiring 

34.  Chicago,  M.  &  St.  P.  R.  Co.  only  the  touch  of  the  engineer  to 
V.  United  States,  91  C.  C.  A.  373,  start,  would  not  the  car  be  "used" 
165  Fed  423  20  L.  R.  A.  (N.  S.)  or  in  use,  within  the  statute,  be- 
473;  United' States  v.  Chicago  &  fore  it  was  hauled?  If  it  was 
N.  W.  Ry.  Co.,  157  Fed.  616;  John-  without  the  automatic  coupler, 
ston    V.    Chicago    Great    Western  so  that  the  brakeman  would  have 

jl    Co.,  Mo.   App.   ,   164  to  go  between  the  cars  to  couple 

S.     W.  260.  them,  it  would  clearly  be  within 

35.  "The  statute  forbids  haul-  the  mischief  the  statute  was  in- 
ing  and  using.  Why  were  both  tended  to  prevent.  'Used'  has 
words    used?        If    the    car    was  other  meanings  than  'hauled.'     It 
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entirely  obliterated  for  the  statute  applies  to  any  "use" 
of  a  car  on  a  railroad  engaged  in  interstate  commerce. 
This  terai  includes  the  employment  of  a  car  whether 
moving,  or  being  hauled,  or  standing  on  a  track  to  be 
loaded,  or  on  a  rei)air  track  to  be  repaired,  subject,  of 
course,  to  the  exceptions  created  by  Section  4  of  the 
1910  Amendment.  The  term  is  broad  enough  to  include 
any  eni])loyment  of  a  car  for  any  purpose  in  railroad 
service.^'' 

§  773.  Movement  of  Cars  From  Transfer  Track 
to  Industrial  Track.  The  switching  of  a  car  by  a  rail- 
road sompany,  placed  on  its  transfer  by  another  carrier 
for  a  short  distance  to  an  industrial  track — the  move- 
ment being  the  last  lap  of  an  interstate  journey — con- 
stituted a  use  in  interstate  commerce  as  the  interstate 
character  of  the  shipment  did  not  cease  until  final 
delivery  to  the  consignee  on  the  industrial  switch. '*' 

is  a  broader  word.     To  haul  is  to  36.     United  States  v.  Spokane  & 

use,   but   may   not   a  car  be  used  I.   E.   R.  Co..   206   Fed.  988. 
within      the      statutory    meaning  37.     Chicago,  M.  &  St.  P.  R.  Co. 

otlierwise  than  by  being  hauled?"  v.  Uni.ed  States,  91  C.  C.  A.  373, 

United  States  v.  St.  Louis,  South-  165   Fed  423,  20  L.  R.  A.    (N.  S.) 

western    R.   Co.   of  Texas,   106   C.  473. 
C.   A.   230,   184  Fed.   28. 
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jury was  Due  to  Violation  of  Safety  Appliance  Act. 
Same  Subject— Taylor  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
When    Employe's    Negligence   is    Sole    Cause   of   Injury,   No 

Recovery   Permitted. 
Duties  Imposed  by  Statute  Cannot  be  Evaded  by  Contract. 
Inconvenience    and    Impracticability    of    Statutory    Require- 
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Appliances  Required  by  Statute  must  be  Operative. 
Failure  of  Employe  to  Operate  Appliance  Capable  of  Being 
Operated,  no  Offense. 
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Defective,  no  Defense. 
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§  774.  Disregard  of  Requirements  of  Statute  Negli- 
gence Per  Se.  A  violation  of  any  of  the  provisions  of 
the  statute  by  a  common  carrier  by  railroad  engaged 
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in  interstate  commerce  constitutes  negligence  per  se/ 
and  where  a  disregard  of  the  command  of  the  statute 
results  in  damage  to     juiy  one-  of  the  class  for  whose 


1.  United  States.  Illinois  Cent. 
R.  Co.  V.  Williams,  242  U.  S.  462, 
61  L.  Ed.  437,  37  Sup.  Ct.  128; 
Atlantic  City  R.  Co.  v.  Parker, 
242  U.  S.  56.  61  L.  Ed.  1.50,  37  Sup. 
Ct.  69:  San  Antonio  &  A.  P.  R. 
Co.  V.  Wasner,  241  U.  S.  476,  60 
L.  Ed.  1110,  36  Sup.  Ct.  626; 
Chicago,  R.  I.  &  P.  R.  Co.  v. 
Brown,  229  U.  S.  317^  57  L.  Ed. 
1204,  33  Sup.  Ct.  840.' 3  N.  C.  C. 
826;  Southern  R.  Co.  v.  Carson, 
194  U.  S.  136,  48  L.  Ed.  907,  24 
Sup.  Ct.  609;  Smith  v.  Atlantic 
Coast  Line  R.  Co.^  127  C.  C.  A. 
311,  210  Fed.  761;  Campbell  v. 
Spokane  &  I.  E.  R.  Co..  188  Fed. 
516;  Donegan  v.  Baltimore  &  N. 
Y.  R.  Co.,  91  C.  C.  A.  555,  165 
Fed.  869. 

Delaware.  Philadelphia  &  R.  R- 
Co.  V.  Winkler,  4  Pennewill's 
(Del.)   387,  56  Atl.  112. 

Georgia.  Louisville  &  N.  R.  Co. 
V.  Layton,  145  Ga.  886,  90  S. 
E.  53;  Austin  v.  Central  of  Geor- 
gia R.  Co.,  3  Ga.  App.  775,  61 
S.  E.  998. 

Illinois.  Luken  v.  Lake  Shore 
&  M.  S.  Ry.  Co.,  248  111.  377,  140 
Am.  St.  Rep.  220,  21  Ann.  Cas. 
82^  94  N.  E.  175. 

Indiana.  Grand  Trunk'  West- 
ern R.  Co.  V.  Poole,  175  Ind.  567, 
93    N.    E.    2n. 

Iowa.      Cook   V.    Union    Pac.    R. 

Co.,    Iowa    ,    158    N.    W. 

521;  Stearns  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  166  Iowa  5.66,  148  N. 
W  128. 

Kentucky.  Nashville.  C.  &  St. 
L.  Ry.  Co.  V.  Henry,  158  Ky.  88, 
164    S.    W.    310. 


Minnesota.  Davis  v.  Minneapo- 
lis &  St.  L.  R.  Co.,  134  Minn.  455, 
159  N.  W.  802;  Cramer  v.  Chicago 
M.  &  St.  P.  R.  Co.,  134  Minn.  61, 
158  N.  W.  796;  Hurley  v.  Illinoie 
Cent.  R.  Co.,  133  Minn.  101,  157 
N.  W.  1005;  LaMere  v.  Railway 
Transfer  Co.  of  the  City  of  Min- 
neapolis, 125  Minn.  159,  Ann.  Cas. 
1915C  607,  145  N.  W.  1068;  Wil- 
lett  V.  Illinois  Cent.  R.  Co.,  122 
Minn.  513,  4  N.  C.  C.  A.  479.  142 
N.  W.  883;  Burho  v.  Minneapo- 
lis &  St.  L.  R.  Co.,  121  Minn. 
326,  141  N.  W.  300. 

Missouri.  Christy  v.  Wabash 
R.  Co.,  195  Mo.  App.  232,  191  S. 
W.  241;  Moore  v.  St.  Joseph  &  G. 
I.  R.  Co.,  268  Mo.  31.  186  S.  W. 
1035;  Shohoney  v.  Quincy,  0.  & 
K.  C.  R.  Co.,  223  Mo.  649.  122  S. 
W.    1025. 

North  Carolina.  Montgomery  v. 
Carolina  &  N.  W.  R.  Co.,  163  N. 
C.  597,  80  S.  E.  83;  Elmore  v. 
Seaboard  Air  Line  Ry.  Co.,  130 
N.  C.  506.  41  S.  E.  786;  Troxler 
v.  Southern  Ry.  Co.,  124  N.  C. 
189,  44  L.  R.  A.  313.  70  Am.  St. 
Rep.   580,   32   S.  E.  550. 

Oklahoma.     Chicago,  R.  I.  &  P. 

Ry.  Co.  v.  Ray,  —  Okla.  16t 

Pac.   999. 

South  Carolina.  Carson  v.  South- 
ern %.,  68  S.  C.  55,  46  S.  E.  525. 

South  Dakota.  Fletcher  v.  South 
Dakota  Cent.  R.  Co.,  36  S.  D.  401, 
155   N.   W.  3. 

Texas.     Texas  &   P.   Ry.   Co.  v. 

Sherer,  Tex.  Civ.  App.  . 

183    S.    W.    404;    San    Antonio    & 

A.    P.    Ry.    Co.    V.    Wagner.    

Tex.    Civ.    App.    ,    166    S.    W. 
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special  benefit  the  act  Avas  enacted,  the  ri,^-ht  to  re- 
cover damages  is  implied.^  "The  title  of  the  act, 
repeated  in  that  of  eadi  supplement,  is  general:  'An 
act  to  promote  the  safety  of  employees  and  travelers,' 
etc.;  and  in  the  proviso  to  section  4  of  the  supplement 
of  1910  there  is  a  resers^ation  as  to  'liability  in  any 
remedial  action  for  the  death  or  injury  of  any  rail- 
road employe.'  None  of  the  Acts,  indeed,  contains 
express  langnage  conferring  a  right  of  action  for  the 
death  or  injury  of  an  employee;  but  the  safety  of  em- 
ployees and  travelers  is  their  principal  object,  and  the 
right  of  private  action  by  an  injured  employee,  even 
without  the  Employers'  Liability  Act,  has  never  been 
doubted.  (See  Johnson  v.  Southern  Pacific  Co.,  196 
U.  S.  1;  Schlemmer  v.  Buffalo,  Rochester,  etc.,  Ey.,  205 
U.  S.  1,  8;  220  U.  S.  590,  592;  St.  Louis  &  Iron  Moun- 
tain Ey.  V.  Taylor,  210  U.  S.  281,  284,  295;  Delk  v.  St. 
Louise  &  San  Francisco  E.  E.,  220  U.  S.  580;  Cleveland 
etc.,  Ey.  V.  Baker,  91  Fed.  Eep.  224;  Denver  &  E.  Gc. 
E.  E.  V.  AiTight,  129  Fed.  Eep.  347;  Chicago,  etc.,  Ey.  v 
Voelker,  129  Fed.  Eep.  522;  Chicago  Junction  Ey.  v. 
King,  169  Fed.  Eep.  372).  A  disregard  of  the  command 
of  the  statute  is  a  wrongful  act,  and  where  it  results  in 
damage  to  one  of  the  class  for  whose  especial  benefit 
the  statute  was  enacted,  the  right  to  recover  the 
damages  from  the  party  in  default  is  implied,  according 
to  a  doctrine  of  the  common  law  expressed  in  1  Com. 
Dig.  tit.  Action  upon  Statute  (F),  in  these  words:  'so^ 
in  every  case,  where  a  statute  enacts,  oi"  prohibits  a 
thing  for  the  benefit  of  a  person,  he  shall  have  a 
remedy  upon  the  same  statute  for  the  thing  enacted 
for  his  advantage,  or  for  the  recompence  of  a  wrong 
done  to  him  contrary  to  the  said  law.'  (Per  Holt,  C,  J., 
Anon.,  6  Mod.  26,  27.)    This  is  but  an  application  of 

24;  Galveston,  H.  &  S.  A.  Ry.  Co.  by,   241   U.   S.   33,   60   L.   Ed.   874, 

T.    Kurtz,     Tex.     Civ.    App.  36   Sup.   Ct.   482;    San  Antonio  & 

,   147   S.  W.   658.  A.    P.    R.   Co.   v.   Wagner,    241    U. 

Wisconsin.        Calhoun   v.    Great  S.    476,    60   L.    Ed.    1110,   36    Sup. 

Northern    R.    Co.,    162    Wis.     264  Ct.  626;    St.  Louis  &  S.  F.  R.  Co. 

156    N.    W.    198.  V.   Conai^,ty^   238  U.   S.   243,   59  L. 

2.     Texas  &  P.  R.  Co.  v.   Rigs-  Ed.  1290,  35  Sup.  Ct.  785. 
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the  iiia.xiin,  Uhi  jus  ihi  rcmedium.  Sec.  3  Black.  Com. 
51,  123;  Couch  V.  Steel,  3  El.  &  Bl.  402,  411;  23  L.  J.  Q. 
B.  121,  125.  Tlie  inference  of  a  private  r^ht  of  action 
in  the  present  instance  is  rendered  irresistible  by  the 
provision  of  section  8  of  tlie  Act  of  1893  that  an  em- 
ployee injured  by  any  car,  etc.,  in  use  contrary  to  the 
act  shall  not  be  deemed  to  have  assumed  the  risk,  and 
by  the  language  above  cited  from  the  proviso  in  section 
4  of  \\\(^  1910  act.  Plaintiff's  injury  was  directly 
attributable  to  a  defect  in  an  ai)pliance  wliich  by  the 
1910  amendment  was  required  to  be  secure,  and  the  Act 
must  therefore  be  deemed  to  create  a  liability  in  his 
favor. '  '^ 

§  775.  Statute  Imposes  Absolute  and  Unqualified 
Duty  to  Maintain  Appliances  in  Secure  Condition. 
The  Federal  Safety  Appliance  Act  imposes  an  absolute 
and  unqualified  duty  to  maintain  the  equipment  and 
appliances,  required  by  its  provisions,  in  secure  con- 
dition. That  the  defect  was  not  known  or  could  not  have 
become  known  to  the  railroad  company  by  the  exercise 
of  any  care,  is  entirely  immaterial  in  both  personal 
injury  actions  and  in  suits  for  penalties.  The  question 
whether  the  defects  causing  the  injury  were  due  to  the 
carrier's  negligence,  is  not  the  criterion  of  liability.  As 
to  the  equipment  required  by  the  act,  the  carrier  is  an  ab- 
solute insurer  and  no  amount  of  diligence  on  its  part 
will  exonerate  it  if  any  of  its  cars  are  not  equipped  as 
required.  The  duty  to  maintain  the  appliances  in  se- 
cure condition  is  absolute.*  "In  the  case  of  St.  Louis, 

3.  Texas  &  P.  R.  Co.  v.  Rigsby,  lantic  City  R.  Co.  v.  Parker,  242 
241  U.  S.  33,  60  L.  Ed.  874,  36  U.  S.  56,  61  L.  Ed.  150,  37  Sup. 
Sup.    Ct.   482.  Ct.   69;    San  Antonio  &  A.   P.   R. 

4.  United  States.  Minneapolis  &  Co.  v.  Wagner,'  241  U.  S.  476, 
St.  L.  R.  Co.  V.  GotschaU,  244  60  L.  Ed.  1110,  36  Sup.  Ct.  626; 
U.  S.  66,  61  L.  Ed.  995,  37  Sup.  Texas  &  P.  R.  Co.  v.  Rigsby,  241 
Ct.  598,  14  N.  C.  C.  A.  865;  Louis-  U.  S.  33,  60  L.  Ed.  874,  36  Sup. 
ville  &  N.  R.  Co.  v.  Layton,  243  Ct.  482;  Great  Nortliern  R.  Co. 
U.  S.  617,  61  L.  Ed.  931.  37  Sup.  v.  Otos,  239  U.  S.  349,  60  L.  Ed. 
Ct.  456;  St.  Joseph  &  G.  I.  R.  322,  36  Sup.  Ct.  124;  Delk  v.  St. 
Co.  V.  Moore,  243  U.  S.  311,  61  Louis  &  S.  F.  R.  Co.,  220  U.  S. 
L.   Ed.   741,   37   Sup.  Ct.   278;    At-  580,    55    L.    Ed.    590,    31    Sup.   Ct. 


1310 


Safety  Appliance  Acts. 


[^  775 


Iron  Mountain  &  Southern  Ry.  Co.  v.  Taylor,  210  U.  S. 
281,  often  approved  by  this  court,  it  was  settled,  once 


617;    Chicago,  B.   &  Q.   R.  Co.    v. 
United    States,   220   U.    S.   559,  55 
L.  Ed.  582,  31  Sup.  Ct.  612  Penn- 
sylvania R.  Co.  V.  United  States, 
154    C.   C.   A.    526,   241   Fed.    824; 
United  States  v.  Trinity  &  B.  V. 
R.  Co.,  128  C.  C.  A.  120,  211  Fed. 
448;   Nichols  v.  Chesapeake  &  O. 
R.   Co.,  115  C.  C.  A.  601,  195  Fed. 
913;     Norfolk    &     W.     R.    Co.,   v. 
United  States,  112  C.  C.  A.  46,  191 
Fed.    302;    Norfolk    &   W.    R.    Co. 
V.    United    States,    101    C.    C.    A. 
249,    177    Fed.    623;    Atchison,    T. 
&  S.  F.  R.   Co.  V.  United   States, 
96    C    C.    A.    664,    172   Fed.    1021; 
United   States  v.  Baltimore  &  0. 
R.    Co.,     170     Fed.     456;     United 
States    V.    Southern   Pac.   Co.,    94 
C.  C.  A.  629,  169  Fed.  407;  Atlan- 
tic   Coast   Line  R.   Co.   v.   United 
States,   94   C.   C.   A.   35,    168   Fed. 
175;    United    States    v.    Southern 
Pac.    Co.,    167    Fed.    699;    United 
States    V.    Atchison,    T.    &    S.    F. 
Ry.    Co.,    167    Fed.    696;     United 
States   V.    Erie   R.   Co.,    166    Fed. 
352;    Chicago.  M.  &  St.  P.  R.  Co. 
V.  United  States,  91  C.  C.  A.  373, 
165    Fed.    423;     United    States    v. 
Denver  &  R.  G.   R.  Co.,   90   C.  C. 
A.    329,     163     Fed.     519;     United 
States  V.  Atchison,  T.  &  S.  F.  R. 
Co..    90    C.    C.    A.    327,    163    Fed. 
517;     United     States     v.     Lehigh 
Valley     R.     Co.,    162     Fed.     410; 
United  States  v.  Pennsylvania  R. 
Co.,   162  Fed.   408;    United   States 
V.  Philadelphia  &  R.  Ry.  Co.,  162 
Fed.  403;   United  States  v.  South- 
ern Pac.  Co.,  154  Fed.  897;  Plum- 
mer  v.  Northern  Pac.  Ry.  Co.,  152i 
Fed.    206;  United  Sta'es  v.  Great 
Northern    Ry.    Co.,    150   Fed.    229. 
Arkansas.     St.  Louis  &  S.  F.  R. 


Co.  V.  Conarty,  106  Ark.  421,  155 
S.    W.   93. 

Delaware.  Philadelphia  &  R. 
R.  Co.  V.  Winkler,  4  Pennew, 
(Del.)    387,   56  Atl.   112. 

Florida.  Atlantic  Coast  Line 
R.  Co.  V.  Whitney,  65  Fla.  72, 
3  N.  C.  C.  A.  812,  61   So.  179. 

Georgia.  Louisville  &  N.  R.  Co. 
V.  Layton,  145  Ga.  886,  90  S.  E. 
53. 

Illinois.  Luken  v.  Lake  Shore 
&  M.  S.  R.  Co.,  140  Am.  St.  Rep. 
220,  21  Ann.  Cas.  82,  248  111.  377, 
94    N.    E.    175. 

Indiana.  Grand  Trunk  Western 
Ry.  Co.  V.  Poole,  175  Ind.  567.  93 
N.   E.    26. 

Iowa.  Slearns  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  166  Iowa,  566  148  N. 
W.  128. 

Kentucky.  Nashville.  C.  &  St. 
L.  Ry.  Co.  V.  Henry,  158  Ky.  88, 
164    S.   W.   310. 

Louisiana.  Gordon  v.  New  Or- 
leans Great  Northern  R.  Co.,  135 
La.  137,  64  So.  1014. 

Minnesota.  Davis  v.  Minneapo' 
lis  &  St.  L.  R.  Co..  134  Minn. 
369,  159  N.  W.  802;  Cramer  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  134 
Minn.  61,  158  N.  W.  796;  Hurley 
V.  Illinois  Cent.  R.  Co.,  133  Minn. 
101,  157  N.  W.  1005;  Coleman  v. 
Illinois  Cent.  R.  Co.,  132  Minn. 
22,  155  N.  W.  763;  Willett  v.  Illi- 
nois Cent.  R.  Co.,  122  Minn.  513, 
4  N.  C.  C.  A.  479,  142  N.  W.  883; 
Popplar  V.  Minneapolis,  St.  P.  & 
S.  S.  M.  R.  Co.,  121  Minn.  413, 
Ann.  Cas.  1914D  383,  141  N.  W. 
798. 

Missouri.  Christy  v.  Wabash 
R.  Co.,  95  Mo.  App.  232.  191  S. 
W.   241;    Moore  v.    St.   .Toseph    & 
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for  all,  that  Congress,  not  satisfied  witii  the  common- 
law  diitv  and  its  resulting  liability,  in  the  Safety  Ap- 
pliance *Act  of  March  2,  1893,  27  Stat.  531,  proscribed 
and  defined  certain  definite  standards  to  which  inter- 
state carriers  must  conform,  and  of  the  required  auto- 
matic couplers  this  court  said,  Congress  has  'enacted 
that  'no  cars,  either  loaded  or  unloaded,  shall  be  used 
in  interstate  traffic  which  do  not  couple  with  the  stand- 
ard.' There  is  no  escape  from  the  meaning  of  these 
words.  Explanation  cannot  clarify  them,  and  ought  not 
to  be  employed  to  confuse  them  or  to  lessen  their 
significance.'  The  exercise  of  care,  even  the  greatest, 
in  supplying  and  repairing  these  appliances  will  not 
excuse  defects  in  them, — the  duty  and  liability  are 
absolute.    St.  Louis,  Iron  Mountain  and   Southern  Ry. 


G.    I.    R.    Co.,   268    Mo.   31,    186.  S. 
W.  1035;   Noel  v.  Quincy,  O.  &  K. 

C.  R.  Co.,  Mo.  App.  ,  182 

S.  W.  787. 

North  Carolina.  Montgomery  v. 
Carolina  &  N.  W.  R.  Co.,  163  N. 
C.   597,   80   S.   E.   83. 

South  Carolina.  Carson  v. 
Southern  Ry.  68  S.  C.  55,  46  S. 
E.    525. 

Texas.      San    Antonio    &    A.    P. 

Ry.  Co.  V.  Wagner,  Tex.  Civ. 

App.  ,  166  S.  W.  24;    Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Kurtz, 

Tex.  Civ.  App.  ,  147   S. 

W.   658. 

"The  declared  purpose  of  the 
Safety  Appliance  Act  of  1893  (c 
196,  27  Stat.  531),  and  of  the 
amendatory  Acts  of  1903  and  1910 
is  'to  promote  the  safety  of  em- 
ployes .  .  .  upon  railroads  by 
compelling  common  carriers  en- 
gaged in  interstate  commerce  to 
equip  their  cars  with  automatic 
couplers  .  .  .  and  for  other 
purposes,'  and  ,at  the  time  the 
plaintiff  was  injured  these  acts 
made  it  unlawful  for  any  carrier 
engaged    in    interstate    commerce 


to  use  on  its  railroad  any  car 
not  so  equipped.  Southern  Rail- 
way Co.  V.  United  States,  222  U. 
S.  20;  Southern  Railway  Co.  v. 
Railroad  Commission  of  Indiana, 
236  U.  S.  439.  By  this  legisla- 
tion the  qualified  duty  of  the 
common  law  is  expanded  into  an 
absolute  duty  with  respect  to  car 
couplers  and  if  the  defendant 
railroad  companies  used  cars 
which  did  not  comply  with  the 
standard  thus  prescribed  they 
violated  the  plain  prohibition  of 
the  law,  and  there  arose  from 
that  violation  a  liability  to  make 
compensation  to  any  employee 
who  was  injured  because  of  it. 
St.  Louis,  Iron  Mountain  & 
Southern  Ry.  Co.  v.  Taylor,  210 
U.  S.  281.  C95;  Chicago,  Burling- 
ton &  Quincy  Ry.  Co.  v.  United 
States,  220  U.  S.  559;  Texas  & 
Pacific  Ry.  Co.  v.  Rigsby,  241  U. 
S.  33;  Illinois  CenlTtal  R.  R.  Co. 
V.  Williams,  242  U.  S.  462."  Louis- 
ville &  N.  R.  Co.  V.  Layton.  243 
U.  S.  617,  61  L.  Ed.  931,  37  Sup. 
Ct.    456. 


1312  Safety  Appuance  Acts.  [^  lib 

Co.  V.  Taylor,  supra;  Great  Northern  Ry.  Co.  v.  Otos, 
239  U.  S.*349,  351."^ 

§  776.  Substitutes  for  Appliances  Required  by 
Safety  Appliance  Act  not  Lawful.  Tlie  statute  pre- 
scribes and  defines  certain  detinite  standard  appliances 
on  cars  which  interstate  carriers  must  maintain.  Rail- 
road companies  are  not,  therefore,  permitted  to  allow  the 
statutory  requirements  to  be  satisfied  by  equivalents 
or  by  anything  less  than  literal  compliance  with  what 
the  statute  prescribes.  A  compliance  with  the  statute 
is  not  shown  if  the  carrier  furnishes  some  other  ap- 
pliance which  may  be  "just  as  good."°  In  the  Moore 
case,  an  employe  brought  an  action  against  an  inter- 
state carrier  for  a  violation  of  Section  4  of  the  Act 
which  requires  secure  grab  irons  or  hand  holds  in  the 
ends  and  sides  of  each  car  for  greater  security  to  the 
men  in  coupling  and  uncoupling  cars.  The  trial  court 
instructed  the  jury  that  "any  iron  rod  or  iron  devise 
securely  fastened  upon  the  end  of  defendant's  tender 
to  which  employes  could  conveniently  catch  hold  while 
in  the  performance  of  their  duties  in  coupling  or  un- 
coupling cars  was  a  hand  hold  or  grab  iron  within  the 
meaning  of  the  law"  and  that  if  the  pin  lifter  or  cou- 
pling lever  extending  across  the  end  of  an  engine  tender 
just  above  the  coupler  was  so  designed  and  con- 
structed as  to  permit  employes  to  readily  grasp  it,  for 
their  better  security  while  coupling  cars,  the  carrier 
was  not  guilty  of  a  failure  in  providing  proper  hand 
holds  or  grab  irons.  The  Supreme  Court  of  Missouri^ 
held  that  this  instruction  was  more  favorable  to  the 
carrier  than  it  deserved  and  was  in  fact  error  in  its 
favor,  and  the  same  conclusion  was  also  reached  by  the 
United  States  Supreme  Court. 

5.  St.  Joseph  &  G.  I.  R.  Co.  7.  Moore  v.  St.  Joseph  &  G.  I. 
V.  Moore,  243  U.  S.  311,  61  L.  R.  Co.,  268  Mo.  31,  186  S.  W. 
Ed.   741,   37    Sup.   Ct.   278.  1035,    in    which    Blair,    J.,    said: 

6.  St.  Joseph  &  G.  I.  R.  Co.  "The  applicable  Safety  Appliance 
V.  Moore,  243  U.  S.  311,  61  L.  Act  provides:  'It .shall  be  unlaw- 
Ed.  741,  37  Sup.  Ct.  278;  Lemce  ful  for  any  railroad  company  to 
V.  Texas  &  P.  Ry.  Co.,  141  La.  use  any  car  in  interstate  com- 
769,    75    So.    676.  merce  that   is  not  provided  with 
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§  777.  Duty  of  Carrier  in  Personal  Injury  Suits  as 
Broad  as  in  Actions  for  Penalties.  AVliilc  the  act  does 
not  in  express  terms  create  a  remedial  action  for  deatli 
or  injury  due  to  a  failure  to  comply  witli  its  i^rovisions, 
yet  the  right  of  i)rivate  action  by  an  injured  employe 
for  any  violation  which  would  sustain  a  recovery  for 
a  penalty,  has  never  been  doubted.  The  obligation  of 
a  common  caiTior  by  railroad  to  comply  with  the  stat- 
ute is  exactly  the  same  in  personal   injury  actions  as 


secure  grab-irons  or  handholds  in 
the  ends  and  sides  of  each  car 
for  greater  security  to  men  in 
coupling  and  uncoupling  cars.' 
The  term  'car'  includes  'tenders.' 
The  act  contains  an  absolute 
command.  It  is  not  satisfied  by 
the  use  of  reasonable  care  to 
equip  cars  as  it  directs.  The 
equipment  must  be  in  place  and 
in  operative  condition  if  the  car 
is  used  in  interstate  commerce. 
(C.  B.  &  Q.  Ry.  V.  United  States, 
220  U.  S.  574,  et  seq.)  It  does 
not  authorize  the  placing  upon 
cars  and  tenders  of  substitutes 
for  grab-irons;  nor  does  it  pro- 
vide that  some  other  appliance, 
so  constructed  that  it  may  be 
grasped,  may  serve  instead  of 
grab-irons  and  excuse  their  omis- 
sion. The  same  act  provided  for 
automatic  couplers  which  could 
be  coupled  and  uncoupled  'with- 
out the  necessity  of  men  going 
between  the  ends  of  the  carjs' 
and  separately  provided  that 
'grab-irons  or  handholds'  should 
be  placed  in  the  sides  and  ends 
of  cars  used  in  interstate  com- 
merce. It  is  clear  Congress  in- 
tended to  and  did  require  both 
the  automatic  coupler,  which  in- 
cluded its'  uncoupling  lever*  or 
pin-lifting  rod,  and.  in  addition. 
required   grab-irons  or  handholds 


to  be  placed  in  the  ends  and 
sides  of  cars.  The  instruction, 
therefore,  was  erroneously  favor- 
able to  appellant  in  permitting 
the  jury  to  exonerate  it  if  it  had 
failed  to  place  grab-irons  on  its 
tender,  but  had  offered  a  substi- 
tute in  the  form  of  a  pin-lifting 
or  uncoupling  rod.  That  the  act 
did  not  contemplate  such  a  sub- 
stitution is  clear  from  the  terms. 
It  has  been  so  held  by  one  Fed- 
eral court.  (United  States  v. 
Railway,  184  Fed.  94;  United 
States  v.  Railway,  184  Fed.  99.) 
Ei;'her  automatic  couplers,  with 
their  uncoupling  levers,  were  in 
use  and  upon  cars  when  the  ap- 
plicable Safety  Appliance  Act 
was  passed  or  they  were  not.  If 
they  were  not  in  use.  it  is  im- 
possible that  Congress  had  them 
in  mind  in  requiring  grob-irons 
in  the  end  on  cars.  If  they  were 
in  use,  then  the  act  clearly  con- 
templated grab-irons  in  addition 
to  them  in  order  to  afford  em- 
ployees 'greater  security'  than 
was  then  affor*ded  by  whatever 
appliances  were  upon  the  cars. 
It  is  true  there  are  decisions 
which  construe  the  act  otherwise, 
but  the  cases  cited  are  in  better 
accord  with  its  language  and  the 
circumstances  attending  its  pas- 
sage." 
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it  is  iu  actious  by  tlie  Government  for  penalties.*    In 
the  Eigsby  case,  cited,  it  was  contended  that  while  the 
penal  provisions  might  apply  to  cars  nsed  in  interstate 
commerce,  yet  a  right  of  action  by  an  employe  injured 
because  of  *^a  failure  to  comply  with  the  act  could  not 
be  upheld  unless  he  was  engaged  in  interstate  commerce. 
In  denving  this  contention  of  the  railroad  company,  the 
court  said:  ''It  is  argued  that  the  authority  of  that  case 
(Southern  R.  Co.  v.  United  States,  222  TI.  S.  20,  56  L. 
Ed.  72,  32  Sup.  Ct.  2)   goes  no  further  than  to  sustam 
the  penal  provisions  of  the  act,  and  does  not  uphold  a 
right    of    action,  by    an    employe    injured    through    a 
violation   of  its  provisions   unless  he   was   engaged   in 
interstate  commerce.    That  the  scope  of  the  Legislation 
is  broad  enough  to  include  all  employes  thus  injured, 
irrespective  of  the  character  of  the  commerce  in  which 
they  are  engaged,  is  plain.     *     *     *     In  111.  Cent.  R.  R. 
v.  Behrens,  233  U.  S.  473,  477,  the  court  said,  arguendo, 
with  reference  to  this  topic:  'Considering  the  status  of 
the    railroad    as    a   highway    for    both    interstate    and 
intrastate   commerce,   the   interdependence   of  the    two 
classes  of  traffic  in  point  of  movement  and  safety,  the 
practical  difficulty  in  separating  or  dividing  the  general 
work  of  the  switching  crew,  and  the  nature  and  extent 
of  the  power   confided   to   Congress   by   the   commerce 
clause  of  the  Constitution,  we  entertain  no  doubt  that 
the  liability  of  the   carrier  for  injuries   suffered  by  a 
member  of  the  crew  in  the  course  of  its  general  work, 
was    subject   to   regulation    by    Congress,    whether    the 
particular  service  being  performed  at  the  time  of  the 
injury,  isolatedly  considered,  was  in  interstate   or  in- 
trastate  commerce.'    Judicial   expressions    in   previous 
cases  were  referred  to,  and  the  decision  in  Employers' 
Liability  Cases,  207  U.   S.  463,  was   distinguished  be- 
cause the  act  of  June   11,   1906,   there  pronounced   in- 
valid,   attempted    to    regulate    the    liability    of    every 

8.    Texas  &  P.  R.  Co.  v.  Rigsby,  175;    United    States    v.    Atchison, 

241   U.    S.    33,    60   L.   Ed.    874,    36  T.     &    S.     F.    Ry.     Co.,    163     Fed. 

Sup.  Ct.  482;   Atlantic  Coast  Line  517. 
R.  Co.  V.  United  States,  168  Fed. 
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carrier  in  interstate  commerce  for  any  injury  to  any 
employee,  even  tliron?:li  liis  employment  had  no  relation 
whatever  to  interstate  commerce.  The  doin^"  of  plain- 
tiff's work,  and  his  security  wliile  doing  it,  cannot  be 
said  to  have  been  wholly  unrelated  to  the  safety  of  tlie 
main  track  as  a  highway  of  interstate  commerce;  for  a 
failure  to  set  the  brakes  so  as  temporarily  to  hold  the 
'bad  order'  cars  in  ])lace  on  that  track  would  have 
been  obviously  dangerous  to  through  traffic;  while  an 
injury  to  the  brakeman  liad  a  tendency  to  cause  delay 
in  clearing  the  main  line  for  such  ti'affic.  Perhaps  up- 
on the  mere  ground  of  the  relation  of  his  work  to  the 
immediate  safety  of  the  main  track  plaintiff's  right 
of  action  might  be  sustained.  But  we  are  unwilling 
to  place  the  decision  upon  so  narrow  a  ground,  because 
we  are  convinced  that  there  is  no  constitutional  obstacle 
in  the  way  of  giving  to  the  Act  in  its  remedial  aspect 
as  broad  an  application  as  was  accorded  to  its  penal 
provisions  in  Southern  Eailway  v.  United  States,  supra. 
In  addition  to  what  has  been  quoted  from  the  opinions 
in  that  case  and  the  Behrens  Case,  the  following 
considerations  are  pertinent.  In  the  exercise  of  its 
plenary  power  to  regulate  commerce  between  the  States, 
Congress  has  deemed  it  proper,  for  the  protection  of 
employees  and  travelers,  to  require  certain  safety  ap- 
pliances to  be  installed  upon  railroad  cars  used  upon  a 
highway  of  interstate  commerce,  irrespective  of  the  use 
made  of  any  particular  car  at  any  pai-ticular  time. 
Congi'ess  having  entered  this  field  of  regulation,  it 
follows  from  the  paramount  character  of  its  authority 
that  state  regulation  of  the  subject-matter  is  excluded. 
Southern  Ry.  v.  R.  R.  Comm.,  Indiana,  236  U.  S.  439. 
Without  the  express  leave  of  Congress,  it  is  not  possible, 
while  the  Federal  legislation  stands,  for  the  States  to 
make  or  enforce  inconsistent  laws  giving  redress  for 
injuries  to  workmen  or  travelers  occasioned  by  the  ab- 
sence or  insecurity  of  such  safety  devices,  any  more  than 
laws  prescribing  the  character  of  the  appliances  that 
shall  be  maintained,  or  imposing  penalties  for  failure  to 
maintain  them;  for  the  consequences  that  shall  follow 
a  breach  of  the  law  are  vital  and  integral  to  its  effect 
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as  a  regulation  of  conduct,  liability  to  private  suit  is 
or  may  be  as  potent  a  deterrent  as  liabilty  to  public 
prosecution,  and  in  this  respect  there  is  no  distinction 
dependent  upon  whether  the  suitor  was  injured  while 
employed  or  traveling  in  one  kind  of  commerce  rather 
than  the  other.  Hence,  while  it  may  be  conceded,  for  the 
purposes  of  the  argument,  that  the  mere  question  of 
compensation  to  persons  injured  in  intrastate  commerce 
is  of  no  concern  to  Congress,  it  must  be  held  that  the 
liability  of  interstate  carriers  to  pay  such  compensation 
because  of  their  disregard  of  regulations  established 
primarily  for  safeguarding  commerce  between  the  States, 
is  a  matter  within  the  control  of  Congress;  for  unless 
persons  injured  in  intrastate  commerce  are  to  be  ex- 
cluded from  the  benefit  of  a  remedial  action  that  is 
provided  for  persons  similarly  injured  in  interstate 
commerce  a  discrimination  certainly  not  required  by 
anything  in  the  Constitution — remedial  actions  in  be- 
half of  intrastate  employees  and  travelers  must  either 
be  governed  by  the  acts  of  Congress  or  else  be  left 
subject  to  regulation  by  the  several  states,  with  probable 
differences  in  the  law  material  to  its  effect  as  regulatory 
of  the  conduct  of  the  carrier.  We  are  therefore 
brought  to  the  conclusion  that  the  right  of  private 
action  by  an  employee  injured  while  engaged  in  duties 
unconnected  with  interstate  commerce,  but  injured 
through  a  defect  in  a  safety  appliance  required  by  the 
act  of  Congress  to  be  made  secure,  has  so  intimate  a 
relation  to  the  operation  of  the  Act  as  a  regulation  of 
commerce  between  the  States  that  it  is  within  the  con- 
stitutional grant  of  authority  over  that  subject." 

§  778.  Remedial  Features  of  the  Statute  Apply  to 
Movements  of  Cars  Solely  for  Repairs.  Under  Section 
4  of  the  1910  amendment,  a  car  which  has  been  properly 
equipped  as  provided  in  the  act,  and  which  thereafter 
shall  have  become  defective  while  being  used  on  the  rail- 
road, may  be  removed  from  the  place  where  the  equip- 
ment was  first  discovered  to  be  defective  to  the  nearest 
available  point  for  repairs  without  liability  for  the 
penalties    imposed    by    the    act,    if    such    movement    is 
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necessary  to  make  i-epairs  and  such  repaii's  cannot  be 
made  except  at  such  repair  i)oint.  But  it  is  expressly 
provided  that  such  movements  for  r('i)air  do  not  re- 
lieve the  carrier  from  liabilty  for  death  or  injury  of 
any  employe  by  reason  of  any  connection  with  such 
movement  of  a  car  defective  or  not  equipped  as  re- 
quired by  the  act.  In  a  personal  injury  action  for 
damages,  it  appeared  that  an  employe  was  injured  by 
reason  of  a  defective  automatic  coupler  while  assisting 
in  the  movement  of  a  car,  marked  for  repairs,  1o  the  re- 
pair track.  The. railroad  com])any  contended  that  the 
amendment  of  1910  required  it  to  remove  the  car  for 
repairs  and  that  its  effort  to  comply  with  the  statute 
could  not  constitute  a  tort,  and  that  as  the  plaintifl' 
was  the  person  intrusted  with  the  details  of  the  move- 
ment, he  could  not  make  the  carrier  responsible  for  the 
mode  in  which  the  duty  was  carried  out.®  Replying  to 
these  suggestions  and  denying  their  soundness,  in  view 
of  the  above  provision  of  the  act,  the  court  said :  ' '  But  we 
are  of  opinion  that  the  argument  cannot  prevail. 
*  *  *  As  the  Safety  Appliance  Act  governed  the 
case,  it  imposed  an  absolute  liability  upon  the  caiTier. 
(Citing  cases.)  The  supplementary  act  of  April  14,  1910, 
chap.  160,  sec.  4,  36  Stat,  at  L.  299,  Comp.  Stat.  1913, 
sec.  8621,  relieves  the  carrier  from  the  statutory  pen- 
alties while  the  car  is  being  hauled  to  the  nearest 
available  point  where  it  can  be  repaired,  but  expressly 
provides  that  it  shall  not  be  construed  to  relieve  from 
liability  for  injury  to  an  employee  in  connection  with 
the  hauling  of  the  car.  The  next  section  recites  that 
under  sec.  4  the  movement  of  a  car  with  defective 
equipment  may  be  made  within  the  limits  there  specified 
without  incurring  the  penalties,  'but  shall  in  all  other 
respects  be  unlawful.'  Whether  or  not  the  absolute 
liability  created  by  the  earlier  act  extended  to  the 
present  case,  and  we  are  far  from  implying  that  it  did 

9.      Grteat    Northern    R.    Co.    v.       ?.6    Sup.   Ct.    124,    aff'g   129    Minn. 
Oto«,  239  U.  S.  349,  GO  L.  Ed.  322,        523,    151    N.    W.    1102. 
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not,  the  act  of  1910  imports,  with  unmistakable  itera- 
tion, that  the  liability  exists." 

§  779.  Doctrine  of  Siegel  v.  New  York  Cent.  &  H. 
River  R.  Co.,  and  Like  Cases,  Overruled.  The  decision 
of  the  national  Supreme  Court  in  tlie  Otos  case,  supra, 
holding  that  the  canier  remains  liable  for  personal  in- 
juries due  to  defective  cars  even  when  removing  thern 
for  repairs,  overrules  the  doctrine  applied  in  Siegel  v. 
New  York  Cent.  &  H.  River  R.  Co.,^«  and  other  like 
cases.  In  the  Siegel  case,  a  brakeman  was  injured  be- 
cause of  a  defective  coupling  apparatus  while  the  car 
was  being  shifted  for  the  purpose  of  sending  it  to  a 
repair  shop.  The  court  held  that  the  carrier  was  not 
liable  for  the  reason  that  the  act  did  not  apply  to  a 
movement  of  a  defective  car  for  purposes  of  repair. 
Such  cases,  under  the  amendment  of  1910,  do  not 
properh^  declare  the  law  as  to  liability  for  personal  in- 
juries though  the  amendment  exonerates  the  carrier 
for  penalties  in  the  necessary  movement  of  a  defective 
car  for  repair. 

§  780.  Duties  Imposed  by  Statute  in  One  Relation 
not  Actionable  in  Another.  The  duties  imposed  by  the 
Safety  Appliance  Act  are  for  the  protection  of  persons 
in  particular  situations  and  relations,  and  breach  of  the 
statute  in  some  other  and  altogether  different  situation 
or  relation  is  not  actionable  if  injury  results.  Thus,  an 
employe  crushed  and  killed  in  an  impact  between  a  car 
without  a  drawbar  and  coupler,  and  a  switch  engine  on 
which  he  was  riding,  did  not  create  a  cause  of  action 
in  favor  of  his  administrator  as  he  was  not  at  the  time 
handling  the  car  in  any  way  or  attempting  to  do  any 
work  in  connection  with  it.^^ 

§  781.  Proof  of  Knowledge  of  Defect  Not  an 
Element  of  Violation  of  Statute.  In  neither  a  personal 
injury   action   nor   a   suit   for  penalty,   is   the   plaintiff 

10.  178    Fed.    873.  v.   Conarty,   238   U.   S.    243,   59   L. 

11.  St.   Louis   &    S.   F.   R.    Co.       Ed.  1290,  35  Sup.  Ct.  785. 
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required  to  show  that  the  carrier  liad  kii()\vled<^e,  eitlier 
actual  or  constructive,  of  the  defects  or  violations  of 
the  statute,  because  the  carrier  must  ascertain  at  its  peril 
whether  it  has  equipped  its  cars  with  the  appliances 
required  by  the  act,  and  want  of  knowledpje  or  ite- 
rance of  the  coiidiiion  of  the  cars,  does  not  constitute 
a  defense.^^ 

§  782.  Use  of  Care  and  Diligence  in  Discovering 
and  Repairing  Defects,  No  Defense.  That  the  carrier 
used  care  and  diliuence,  either  ordinary  or  extraordi- 
nary, to  discover  and  repair  the  defective  appliances,  is 
no  defense  under  the  Safety  Appliance  Act  either  in  an 
action  for  a  penalty  or  in  a  personal  injury  suit." 
This  conclusion  necessarily  follows  from  the  ruling  of 
the  national  Supreme  Court  in  the  first  and  leading 
case  concerning  the  duty  of  the  carrier  under  the  act^* 
that  the  requirments  of  the  act  are  absolutely  mandatory. 
The  exercise,  therefore,  of  reasonable  care  is  no  excuse. 
In  Wabash  Co.  v.  United  States,'"  the  following  instruc- 
tion was  held  to  be  a  proper  declaration  of  law:  "The 
testimony  of  the  defendant's  witnesses  was  admitted 
here  as  to  the  inspection  of  those  cars,  for  the  purpose 

12.  Chesapeake  &  O.  R.  Co.  v.  864;  United  States  v.  Southern 
United  States.  141  C.  C.  A.  439,  Pac.  Co.,  94  C.  C.  A.  629,  169  Fed. 
226  Fed.  683;  United  Spates  v.  407;  United  States  v.  Denver  & 
Trinity  &  B.  V.  R.  Co.,  128  C.  C.  R.  G.  R.  Co.,  90  C.  C.  A.  329.  163 
A.  120,  211  Fed.  448;  Chicago,  Fed.  519;  United  States  v.  Atchi- 
R.  &  Q.  R.  Co.  V.  United  States,  son,  T.  &  S.  F.  R.  Co.,  90  C.  C. 
95  C.  C.  A.  642,  170  Fed.  556;  A.  327,  163  Fed.  517.  Contra: 
United  States  v.  Southern  Pac.  United  States  v.  Illinois  Cent.  R. 
Co.,  167  Fed.  699:  United  States  Co.,  95  C.  C.  A.  628,  170  Fed.  542; 
V.  Southern  Pac.  Co.,  154  Fed.  St.  Louis  &  S.  F.  R.  Co.  v.  Delk, 
897;  United  Slates  v.  Chicago,  M.  86  C.  C.  A.  95,  158  Fed.  931,  14 
&  St.  P.  Ry.  Co.,  149  Fed.  486.  Ann.  Cas.  233,  overruled  in  220 
Contra:  United  States  v.  Illinois  U.  S.  580,  55  L.  Ed.  590,  31  Sup. 
Cent.  R.  Co..  156  Fed.  182;  United  Ct.  617:  United  States  v.  Illinois 
States  V.  Atchison.  T.  &  S.  F.  Ry.  Cent.   R.   Co..    156    Fed.   182. 

Co.,  150  Fed.  442.  14.      St.    Louis,    I.    M.    &    S.    R. 

13.  Pennsylvania  Co.  v.  United  Co.   v.   Taylor,    210   U.   S.    281,    52 
States.  154  C.  C.  A.  526,  241  Fed.  L.   Ed.    1061,   28   Sup.   Ct.   616. 
824;     Wabash    R.    Co.    v.    United  15.     97   C.   C.   A.   284.    172   Fed. 
States,   97  C.  C.  A.  284,   172  Fed.  864. 
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of  tending  to  sliow  as  far  as  in  your  judgment  it  does 
tend  to  show,  that  the  defendant's  cars  were  in  good 
order.  The  mere  fact  that  the  defendant  liad  used 
diligence  or  care  to  keep  those  cars  in  a  reasonably 
safe  condition  is  not  a  question  before  yon.  That  is  no 
defense  to  this  suit.  This  statute  is  commanding,  and 
requires  the  defendant  at  its  peril  to  keep  these  couplers 
in  such  condition  so  that  the  men  whose  business  it  is 
to  couple  them  will  not  be  required  to  go  between  the 
cars  to  do  it;  and  if  you  believe  from  all  the  evidence 
in  this  case  that  they  were  so  out  of  order  that  they 
could  not  be  coupled  without  men  going  between  the 
cars  to  do  the  coupling,  then  the  defendant  would  be 
guilty  under  the  declaration,  and  you  will  so  find." 

§  783.  Proof  of  Negligence  under  Liability  Act 
not  Required  if  Injury  was  Due  to  Violation  of  Safety 
Appliance  Act.  While  the  Federal  Employers'  Liability 
Act  predicates  a  recovery  in  all  cases  upon  defects  in 
whole  or  in  part  "due  to  its  negligence,"  no  evidence 
of  negligence  is  required  where  the  cause  of  the  injury 
is  alleged  to  be  a  violation  of  the  Safety  Appliance 
Act.  The  Federal  Employers'  Liability  Act  clearly 
recognizes  that  rights  of  action  may  arise  out  of  a 
violation  of  the  Safety  Appliance  Act  and  a  disregard 
of  the  command  of  the  statute  is  a  wrongful  act  and 
the  right  to  recover  damages  from  the  party  in  default 
is  implied.  The  two  statutes  are  in  p(J'ri  materia  and 
the  clause  in  the  Federal  Employers'  Liability  Act 
"due  to  its  negligence"  must  be  construed  to  mean 
that  Congress  intended  to  treat  a  violation  of  the 
Safety  Appliance  Act  as  negligence  per  se." 

§  784.    Same  Subject— Taylor  v.   St.   Louis,  I.  M. 
&.    S.    Ry.    Co.     Unquestionably    the    decision    of    the 

16.      San    Antonio    &    A.    P.    R.  Ct.  482;  Seaboard  Air  Line  R.  Co. 

Co.  V.  Wagner,   241  U.   S.  476,  60  v.  Horton,  233  U.  S.  492,  58  L.  Ed. 

L.    Ed.     1110,    36     Sup.     Ct    626;  1062,  34   Sup.  Ct.  635,  8  N.  C.  C 

Texas  &  P.  R.  Co.  v.  Rigsby,  241  A.  834,  L  R.  A.  1915C  1,  Ann.  Cas. 

U.   S.  33,   60  L.  Ed.   874,   36   Supt.  1915B    475. 
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United  States  Sujireine  roiii-t  lioldiii,*^^  that  the  require- 
ments of  the  statute  were  nuuidatory  and  tliat  neither  neg- 
ligence nor  ignorance  was  a  defense,  was  the  most  import- 
ant ruling  of  that  court  in  construing  the  Safety  Ap- 
pliance Act.  Tlie  decision  of  tlie  court  was  first  made  in 
a  personal  injury  action''  whicji,  in  effect,  overruled 
many  former  decisions  to  the  contrary.  The  Taylor 
case  originated  in  the  courts  of  Arkansas.  One  Neil,  as 
administrator,  brought  an  action  against  the  railroad 
company  to  recover  damages  for  the  death  of  Taylor, 
one  of  its  employes,  whose  death,  it  was  claimed,  was 
caused  by  the  company's  failure  to  provide  certain 
appliances  required  by  the  act  of  Congress.  In  the 
lower  court  a  verdict  was  returned  for  the  railroad  com- 
pany by  direction  of  the  court,  but  on  appeal  by  the  plain- 
tiff to  the  Supreme  Court  of  Arkansas,  that  court  held  that 
the  act  of  Congress  supplanted  the  general  rule  between 
master  and  servant  which  only  required  tlie  master  to 
exercise  reasonable  care,  and  that  tlie  statute  required 
an  absolute  conii)liance  with  its  provision.  The  case 
was  then  remanded  for  a  new  trial  and  on  the  second 
trial  the  railway  company  asked  the  following  instruc- 
tion: "The  court  tells  you  that  if  you  find  from  the 
evidence  in  this  case  that  defendant  equipped  all  its 
cars  with  uniform  standard-height  drawbars  when 
such  cars  are  first  built  and  turned  out  of  the  shops, 
then  the  defendant  is  only  bound  to  use  ordinary  care 
to  inaintan  such  drawbars  at  the  unifonn  standard- 
height  spoken  of  in  the  testimony."  This  instruction 
was  refused  by  the  trial  court  and  its  action  was 
affirmed  by  the  Supreme  Court  of  Arkansas  on  the 
second  appeal.^*  From  this  decision  the  railway 
company  prosecuted  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States  and  the  refusal  to  give  the 
instruction  mentioned  was  assigned  as  error  and  the 
court   held    that    it    was   properly    refused.      The    same 

17.      St.    Louis,    I.    M.    &    S.    R.  18.      St.    Louis,    L    .M.    &    S.    R. 

Co.   V.    Taylor,   210   U.   S.    281,    52       Co.    v.    Neal,    S3    Ark.    591.    98    S. 
L.    Ed.    1061,   28    Sup.   Ct.    616.  W.    958. 
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rilling  as  to  the  absolute  requirements   of  the   statute 
was  later  applied  by  the  same  court  in  penal  actions.'" 

§  785.  When  Employe's  Negligence  is  Sole  Cause 
of  Injury,  No  Recovery  Permitted.  If  the  violation  of 
the  Safety  Appliance  Act  contributes  to  cause  an 
injury  to  an  employe  engaged  at  the  time  in  interstate 
commerce,  then  the  carrier  is  liable  no  matter  how 
careless  or  negligent  the  employe  might  have  beeu.='° 
But  if  the  negligent  conduct  of  the  employe  was  the 
sole  cause  of  the  injury  and  the  violation  of  the  statute 
by  the  carrier  was  not,  in  whole  or  in  part,  a  con- 
tributing cause,  then  the  carrier  is  not  liable.'' 


19.  Chicago,  B.  &  Q.  R.  Co. 
V.  United  States,  220  U.  S.  559, 
55    L.    Ed.    582,    31    Sup.    Ct.    612. 

20.  Spokane  &  I.  E.  R.  Co.  v. 
Campbell,    241    U.    S.    497,    60    L. 
Ed.    1125,   36    Sup.   Ct.   683,    12   N. 
C.    C.    A.    1083;    affirming    133    C. 
C.  A.  370,  217  Fed.  218,  in  which 
Mr.    Justice    Pitney    said:    "It    is 
too  plain  for  argument  that  un- 
der this  legislation,  the  violation 
of  the  Safety  Appliance  Act  need 
not  be  the  sole  efficient  cause,  in 
order    that   an     action   may     lie. 
The    Circuit     Court     of     Appeals 
(133   C.   C.   A.   370,   217   Fed.   524) 
held    that    the   element    of   proxi- 
mate  cause   is   eliminated   where 
concurring  acts   of  the  employer 
and    the    employe     contribute    to 
the   injury   or   death    of   the    em- 
ploye.    We   agree   with   this,   ex- 
cept that  we  find  it  unnecessary 
to    say    the    effect   of   the    statute 
is   wholly   to   eliminate   the  ques- 
tion   of     proximate     cause.      But 
where,  as  in  this  case,  plaintiff's 
contributory    negligence    and    de- 
fendant's violation  of  a  provision 
of  the  Safety  Appliance  Act  are 
concurring    proximate    causes,    it 
is  plain  that  the  Employers'  Lia- 


bility Act  requires  the  former  to 
be    disregarded." 

21.        Smith    V.    Atlantic    Coast 
Line  R.  Co.,  127  C.  C.  A.  311,  210 
Fed.    761.     The    court    said:     "It 
being  shown  that  the  coupler  was 
defective,  that  is,  did  not  conform 
to  the  statutory   standard   of  effi- 
ciency and  that,  in  endeavoring  to 
make  a  coupling,  the  employe  is 
injured,    the     sole    question,    left 
open,    is    whether    such    defective 
condition    contributed    to    the    in- 
jury;    that  is,   whether  the  negli- 
gent conduct  of  the  employe  was 
the   sole   cause   of   the   injury,   or 
the  violation  of  duty  by  the  car- 
rier, was  'in  whole  or  in  part'  a 
contributive    cause    thereof.        It 
follows  that,  before  the  court  may, 
in  such   cases  give  a  peremptory 
instruction  for  the  defendant,  or 
take  the  case  from  the  jury,  the 
evidence,  taken  in  the  light  most 
favorable  to  the  plaintiff,  must  ex- 
clude the  conclusion  that  the  vio- 
laiion  of  the  Safety  Appliance  Act 
contributed  to  the  injury.     If  the 
defective  condition  of  the  coupler, 
and   the   act  of   the   employe,   al- 
though   negligent,    co-operated    to 
bring  about  the  result  the  latter 
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§  786.  Duties  Imposed  by  Statute  Cannot  Be 
Evaded  by  Contract.  Tlic  nhsolutc  aii<l  iiii])f*rative 
duty  of  maintaining  appliances  in  oporativo  condition 
cannot  be  evaded  by  contract  witli  anotluT  carrier." 
Tims,  in  the  case  cited,  the  insi)ection  of  the  cars  of  the 
defendant  was  made  by  the  employes  of  another  rail- 
road company.  This  was  urged  as  a  defense,  but  the 
court  said:  "The  fact,  if  it  be  a  fact,  that  in  this  case 
the  inspection  of  the  cars  was  made  by  the  servants  of 
the  Central  Raili"oad  of  New  Jersey,  can  not  relieve  the 
defendant  from  the  liability  imposed  by  the  Act.  It 
can  not  by  contract  dispense  with  any  care  required  of 
it  by  law,  and  the  most  that  could  be  said  of  such  a 
situation  would  be  that  it  had  voluntarily  made  the  in- 
spectors of  the  other  company  its  own." 

§  787.  Incovenience  and  Impracticability  of  Statu- 
tory Requirements  will  not  Excuse  Violation.  That  the 
execution  of  the  requirements  of  the  statute  will 
frequently  be  very  inconvenient  and  even  sometimes 
impracticable,  has  been  recognized  by  the  courts;  but 
neither  inconvenience  nor  the  impracticability  of  a 
literal  compliance  with  the  statute,  will  be  accepted  as 
an  excuse  for  a  failure  to  comply  with  tlie  act." 

is  entitled  to  recover."  See  also  preted,  it  must  be  admitted,  will 
Grand  Trunk  Western  R.  Co.  v.  even  be  inconvenient  and  some- 
Lindsay,  120  C.  C.  A.  166,  201  Fed.  times  impracticable;  but  Congress 
836,  affirmed  in  233  U.  S.  42,  58  L.  had  before  it  for  consideration 
Ed.  838,  34  Sup.  Ct.  581.  the  important  question  of  promot- 

22.  Philadelphia  &  R.  R.  Co.  v.  ing  the  safety  of  employes  and 
United  States,  111  C.  C.  A.  661,  travelers  upon  railroads  and  in 
191  Fed.  1.  .the  accomplishment  of  its  purpose 

23.  United  States  v.  Pere  Mar-  it  may  well  be  that  the  legislative 
quette  R.  Co.,  211  Fed.  220;  United  mind  considered  the  inconvenience 
States  V.  Grand  Trunk  Ry.  Co.  of  and  impracticability  of  a  literal 
Canada,  203  Fed.  775;  Siegel  v.  compliance  at  times  with  the  law, 
New  York  Cent.  &  H.  River  R.  Co.,  and  the  consequent  infliction  of 
178  Fed.  873;  LTnited  States  v.  the  light  penalties  imposed  for 
Southern  Pac.  Co.,  94  C.  C.  A.  its  violation  to  bo  of  little 
629,  169  Fed.  407;  Chicago,  June-  moment  compared  with  the  great- 
tion  R.  Co.  V.  King  94  C.  C.  A.  er  importance  of  protecting  life. 
652,  129  Fed.  372.  limb    and    property." — Adams.    J., 

"Conformity  to  the  require-  in  United  States  v.  Southern  P. 
ments    of    the    law.    as    so    inter-       C,   supra. 
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§  788.     Appliances   Required   by   Statute   must   be 
Operative.     It  is  not  sufficient  under  the  statute  for  the 
carrier  to  furnish  or  equip  its  cars  with  the  appliances 
]u-escribed    in    the    statute.      The    appliances    must,    in 
addition,   be   capable  of  operation   and   kept  in   such    a 
condition   that   they   may   at   all    times   be    operative.'* 
Thus,  in  the  case  cited,  a  carrier  placed  two  levers,  one 
on   each  side,  to  operate   a  coupling  device   when   our 
lever  might  have  been  furnished.    It  was  held  to  be  the 
duty  of  the  can'ier  to  keep  both  in  an  operative  con- 
dition.    Said  the  court:     "On  the  other  hand,  there  is 
no  restriction  upon  the  placing  of  two  such  levers,  one 
on  each  side,  on  the  end  of  any  or  all  its  cars,  if  the 
companies  desire  or  deem  it  conducive  of  more  effective 
operation  of  the  coupling  automatically  by  impact  with- 
out the  necessity  of  men  going  between  the  ends  of  the 
cars.     But  while  this  is  true,  these  levers,  whether  one 
or  more,   become   parts   of   the   coupling   device   itself, 
and  we  think  a  fair  construction  of  the  statute  requires 
us  to  hold  that  the  device  itself  must  be  in  such  repair 
as  to  be  capable  of  operation,  and  if  the  levers  furnish 
ed  to  operate  it,  whether  one  or  two  at  the  end  of  the 
car,  should,  as  such  parts  of  it,  be  kept  in  condition  to 
operate  it;  that,  if  there  be  two,  one  on  each  side  of  the 
end   of   a  car,   and   one   be  maintained   in   a  condition 
capable   of  operation   and   the   other  not,   the   latter   is 
calculated  only  to  deceive  the  employee  and  under  some 
conditions   perhaps    create    a    necessity,    in    other    con- 
ditions at  least  a  temptation,  to  be  negligent  and  step 
between    the    cars    to    uncouple    them    by    hand.      The 
defective  lever  has   no   business   there   and   should    be 
either  made  operative  or  taken  away,  as  it  renders,  in 
the   true   sense   of  the   statute,   the   coupling   device   of 
which  it  is  a  part,  defective." 

§  789.  Failure  of  Employe  to  Operate  Appliance 
Capable  of  Being  Operated,  no  Offense.  If  the  ap- 
pliances required  by  statute  are  actually  operative,  that 

24.     Chicago,  M.  &  P.  S.  R.  Co.,       v.    United    States,    101    C.    C.    A. 
V.  United  States,  116  C.  C.  A.  444,       249,  177  Fed.  623. 
196  Fed.  882  Norfolk  &  W.  R.  Co. 
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is,  capable  of  l)eing  operated,  no  penalty  follows  if,  in 
fact,  an  em]iloye  fails  to  efficiently  operate  them.  The 
equipment  demanded  by  the  statute  must  be  operative, 
but  improper  manipulation  of  the  appliance  in  that 
condition  by  an  employe  does  not  penalize  the  earner." 

§  790.  Deliberate  Act  of  Employe  in  Causing- 
Appliance  to  become  Defective,  no  Defense.  The 
statute  lays  upon  the  earriei-  the  duty  of  maintaiu- 
uvj;  the  appliance  in  a  certain  prescribed  condition. 
If  an  employe  of  a  carrier  deliberately  puts  the  de- 
vice in  another  condition,  which  the  law  penalizes, 
the  carrier  is  liable  notwithstanding  the  unauthorized 
and  unlawful  act  of  the  employe.  Thus,  where  an 
employe  removed  the  knuckle  from  a  coupler  for  the 
purpose  of  changing  it  to  another  car  so  that  the  car 
was  in  such  a  condition  that  it  was  necessaiy  for  a  man 
to  pass  between  the  end  of  it  and  an  adjacent  car  in 
order  to  couple  or  uncouple  it,  the  cannier  was  held 
guilty  of  a  violation  of  the  statute.^^ 

§  791.  Duties  Placed  upon  Carrier  by  Statute  Can- 
not be  Evaded  by  Assignment.  The  duties  imposed  up- 
on common  carriers  by  railroad  under  the  Safety 
Appliance  Act  cannot  be  evaded  by  a  confract  with 
another  railroad  company  requiring  it  to  inspect  the 
appliances  upon  cars.  The  direct  statutory  duty  can- 
not  be   evaded   by   assignment   or   otherwise.-^ 

§  792.  Railroad  Liable  for  Condition  of  Foreign 
Cars.  That  the  trains  or  cars  hauled  or  used  with 
defective  appliances  belong  to  another  company,  is 
wholly  immaterial,  for  the  statute  makes  no  differeuce 
between  cars  that  are  owned  by  the  carrier  and  cars 
belonging  to  another  company  that  are  hauled  over  its 
rails." 

25.  United    States    v.    Illinois       v.  United  States,  111  C.  C.  A.  661, 
Cent.    R.   Co.,   156    Fed.    182.  191  Fed.   1;    Chicago  Junction  R. 

26.  United   States   v.   Southern       Co.  v.  King,  94  C.  C.  A.  652,  169 
Pac.  Co.,  167  Fed.  099.  Fed.   372. 

27.  Philadelphia   &    R.    R.    Co.  28.     Johnson  v.  Great  Northern 
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§  793.  Carriers  may  Refuse  Defective  Cars  From 
Comiecting  Lines.  Carriers  may  lawfully  refuse  to 
accept  cars  uot  equipped  with  the  appliances  required 
by  the  Safety  Appliance  Act  from  other  lines.  The 
statute  specifically  so  provides  as  to  cars  not  equipped 
with  air  brakes  as  required  in  Section  1  of  the  original 
act,  but  the  same  rule  must  necessarily  apply  to  all  cars 
not  equipped  as  required  by  the  statute  for  a  carrier 
cannot  be  compelled  to  receive  cars,  the  acceptance  and 
the  slightest  use  of  which  would  render  it  subject  to  a 
penalty.  It  must  know,  at  its  peril,  that  each  car  it 
receives  from  another  line  is  equipped  with  the  ap- 
pliances demanded  by  the  law  and  that  such  appliances 
are  in  good  order.^^ 

§  794.  Defective  Equipment  Must  be  Proximate 
Cause  of  Injury.  In  all  actions  for  damages  due  to 
violation  of  Safety  Appliance  Act,  proof  of  a  defective 
appliance  and  an  injury,  is  not  sufficient  to  permit  a  re- 
covery. The  plaintiff  must  go  further  and  show  that 
defect  was  the  proximate  cause  of  the  injury. '<> 

R.  Co.,  102  C.  C.  A.  89,  178  Fed.  Chicago  G.  W.  Ry.  Co.,  supra. 
643;     United     States   v.     Cliicago  29.     United   States  v.   Southern 

Great  Western  Ry.  Co.,   162  Fed.  Pac.  Co.  167  Fed.  699. 
775;    United    States    v.    Southern  30.      Great    Northern     R.     Co. 

Ry.     Co.,     135     Fed.     122;     Grand  v.  Otos,   239   U.   S.  349,  60  L.   Ed. 

Trunk   Western    R.   Co.   v.   Poole,  322,   36    Sup.    Ct.    124;    St.    LOais, 

175  Ind.  567,  93  N.  E.  26.  I.   M.  &  S.   R.    Co.  v.  McWhirter, 

"It  appears   from  the   evidence  229  U.  S.   265,  57  L.  Ed.  1179,  33 

that  some  of  the  cars  alleged  to  Sup.  Ct.  858;   Schweig  v.  Chicago, 

have  been  hauled  or  used  by    the  M.  &  St.  P.  Ry.  Co.,  205  Fed.  96 

defendant  in  violation  of  the  law  7    N.    C.    C.   A.   135;    Erie   R   Co. 

were   not  its  own  cars,   but  were  v.   Russell,   106   C.   C.   A.   160,   138 

the  cars   of  some  other  company.  Fed.  722;    Voelker  v.  Chicago,  M. 

This  fact  was  wholly  immaterial.  &  St.   P.   Ry.   Co.,   116   Fed.   687; 

If  such  cars  were  in  a  defective  Devine  v.  Chicago  &  C.  R.  R.  Co., 

condition,  as  contended  on  behalf  259  111.  449,  102  N.  E.  803;   Dodge 

of    the    plaintiffs,    no    matter     to  v.  Chicago  Great  Western  R.  Co., 

whom  they  belong,  the  defendant  164     la.     627,     146     N.     W.     14; 

would    iacur    the    same  ■  penalty  Osborne's  Adm'r  v.  Cincinnati,  N. 

in    hauling    such    cars    when     in  O.  &  T.  P.  R.  Co.,  Ann.  Cas.  1915D 

such    defective    condition    that   it  449,    158  Ky.  176  164  S.  W.  818. 
would  if  they  were  its  own  cars."  31.     Erie  R.  Co.  v.  Russell,  106 

—Reed,    J.,    in    United    States    v.  C.  C.  A.  160,  183  Fed.  722;  Done- 
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§  795.  Question  of  Proximate  Cause  Ordinarily  for 
the  Jury.  The  question  wlictlicr  a  dclVM't  or  a  violation 
of  tlie  Safety  Appliance  Act  is  a  proximate  cause  of  an 
injury,  is  ordinarily  a  question  for  the  jury;^'  but, 
when  the  facts  are  clearly  shown  and  but  one  inference 
is  possible  to  be  drawn  therefrom,  that  is,  if  the  facts 
are  such  that  all  reasonable  men  must  draw  the  same 
conclusion  from  them,  the  question  of  proximate  causo 
of  an  injury  is  one  of  law.^^ 


gan  V.  Baltimore  &  N.  Y.  R.  Co., 
91  C.  C.  A.  555.  165  Fed.  869 ;  Grand 
Trunk  Western  R.  Co.  v.  Poole, 
175  Ind.  567,  93  N.  E.  26;  La 
Mere  v.  Railway  Transfer  Co.  of 
Minneapolis,  125  Minn.  159,  145 
N.   W.    1068. 

32.  Choctaw,  O.  &  G.  R.  Co. 
V.  Holloway,  191  U.  S.  334,  48  L. 
Ed.  207,  24  Sup.  Ct.  102;   Milwau- 


kee &  St.  P.  Ry.  Co.  V.  Kellogg,  94 
U.  S.  469,  24  L.  Ed.  256;  Zlm- 
mertaan  v.  Funchion,  89  C.  C.  A. 
53,  161  Fed.  859;  Southern  Pac. 
Co.  V.  Yeargin,  48  C.  C.  A.  497, 
109  Fed.  436;  Missouri,  K.  &  T. 
R.  Co.  V.  Byrne,  40  C.  C.  A.  402, 
100  Fed.  359;  Devine  v.  Chicago 
&  C.  River  R.  Co.,  259  111.  449, 
102  N.  E.  803. 


CHAPTER  XLIII 

Statutoey  Requirements  as  to  Air  Brakes. 

Sec.  796.     Former  and  Present  Requirements  as  to  Power  or  Air  Brakes 

on  Trains. 
Sec.  797.     Air    Brake    Provision    not    Applicable   to    Switching    Move- 
ments. 
Sec.  798.     What  Constitutes  a  "Train"  Under  Air  Brake  Provision. 
Sec.  799.     Inter-yard    Movements    as    Distinguished    from    Intra-yard 

Movements  Within  Air  Brake  Provision — Transfer  Trains. 
Sec.  800.     Air    Brakes    Required    on    Interurban    Electric    Trains    and 

Motors. 
Sec.  801.     Injuries   in   Collisions   Due   to    Failure   of   Train   Brakes  to 

Work. 
Sec.  802.     Use   of  Hand    Brakes  in   Train   Movements   Prohibited   and 

Operation  of  Air  Brakes  Mandatory. 
Sec.  803.     Absolute    Duty    to    Maintain    Appliances   in    Repair    Applies 

to  Air  Brakes. 

§  796.  Former  and  Present  Requirements  as  to 
Power  or  Air  Brakes  on  Trains.  Section  1  of  tlie  orig- 
inal act  proliibited  any  common  carrier  engaged  in  inter- 
state commerce  by  railroad  from  using  on  its  line  any 
locomotive  engine  in  moving  interstate  traffic  not 
equipped  with  a  power-driving  wheel  brake  and  ap- 
pliances for  operating  the  train-brake  system,  or  to  run 
any  train  in  such  traffic  after  January  1,  1898  without  a 
sufficient  number  of  cars  in  it  equipped  with  train 
brakes  so  that  the  engineer  on  the  locomotive  could 
control  the  speed  without  requiring  brakemen  to  use  the 
hand  brake  for  that  purpose.^  Under  the  amendment 
of  1903,^  the  number  of  cars  required  to  be  equipped 
with  air  brakes  was  definitely  fixed.  That  statute 
prescribed  that  not  less  than  fifty  per  cent  of  the  cars 
in  a  train  should  have  their  air  brakes  used  and 
operated  by  the  engineer,  and  further  required  all 
power  brake  cars  in  such  train,  which  were  associated 

1.     27  Stat,  at  L.  531,  Appendix       223  Fed.  748. 
G.    infra;    Virginian    R.     Go.    v.  2.     32  Stat,  at  L.  943,  Appendix 

United   States,   139   C.  C.   A.   278,       G.  infra. 

(1328) 
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together  witli  said  lifty  i)cr  (tcni,  to  liave  tlieir  brakes 
so  used  and  operated.'  The  Interstate  Commerce 
Commii^sion  by  the  same  amendment  was  given 
the  autliority  to  increase  the  minimnm  i)ercentage  of 
cars  in  a  train  required  to  be  operated  with  train 
brakes,  and  a  failure  to  comply  witli  any  such  re- 
quirements of  tlie  Interstate  Commerce  Commission 
subjects  the  carrier  to  a  penalty.  Under  an  order  dated 
November  15,  1905,  the  minimum  percentage  of  train 
bi-ake  cars  was  increased  from  fifty  per  cent  as  fixed  by 
statute,  to  seventy-five  per  cent,  by  the  Interstate  Com- 
merce Commission.  Again  on  June  6,  1910,  the 
minimum  ])ercentage  was  increased  to  eighty-five  per 
cent  ))y  the  following  order  of  the  Interstate  Commerce 
Commission  which  is  now  in  effect.  "It  is  ordered  that 
on  and  after  Se])tember  1,  1910  on  all  railroads  used 
in  interstate  commerce,  whenever,  as  required  by  the 
Safety  Appliance  Act  as  amended  March  2,  1903,  any 
train  is  operated  with  power  or  train  brakes,  not  less 
than  eighty-five  i)er  cent  of  the  cars  of  such  train  shall 
have  their  brakes  used  and  operated  by  the  engineer  of 
the  locomotive  drawing  such  train,  and  all  ]K)wer-brake 
cars  in  every  such  train  which  are  associated  together 
with  the  eighty-five  per  cent  shall  have  their  brakes  so 
used   and   operated." 

§  797.  Air  Brake  Pro  vision  not  Applicable  to 
Switching  Movements.  The  i)rovisions  of  the  first 
section  of  the  original  act  as  amended  in  1903,  requir- 
ing the  use  of  the  train-brake  system,  does  not 
embrace  switching  movements,  that  is,  the  various 
movements  in  railroad  yards  where  cars  are  assembled 
and  coupled  into  outgoing  trains  and  where  incoming 
trains  which  have  completed  their  trips,  are  broken  up. 
These  are  not  train  movements  within  the  meaning  of 
ihe   air  brake   provision.* 

3.  Lyon  v.  Charleston  &  W.  C.  Ct.  634;  United  States  v.  Erie  R. 
Ry.,  S.  C.  ,  56   S.   E.  18.  Co.,  237  U.  S.  402,  59  L.  Ed.  1019. 

4.  United  States.  United  States  35  Sup.  Ct.  621:  United  States 
V.  Chicago,  B.  &  Q.  R.  Co.,  237  U.  v.  Louisville  &  Jeffersonville 
S.    410,    59    L.    Ed.    1023,    35   Sup.  Bridge   Co.,   236   Fed.    1001. 


1330  Safety  Appliance  Acts.  [§  798 

798.  What  Constitutes  a  "Train"  Under  Air  Brake 
Provision.      Prior    to    a    controlling    decision    of    the 
Supreme   Court   of   the  United   States,'   the   lower   and 
intermediate  federal   courts  had   considerahle   difficulty 
in  agreeing  as  to  what  constituted  a  train  within  the 
jnirview  of  the  air  brake  provision  of  the  Safety  Ap- 
pliance  Act.    Railroad   companies   had   sometimes   con- 
tended  that   a  train   consisted   of  an   engine,   cars   and 
caboose  with  trainmen  as  distinguished  from  switchmen 
in    control;    but    this    theory    was    soon    rejected.^      A 
train  consists  of  an  engine  and  cars  which  have  been 
assembled  and  coupled  together  for  a  run  or  trip  along 
the  road.     The  presence  of  a  caboose  is  not  material, 
nor    is    the    question    as    to    whether    the    cars    were 
handled  by  switching  crews.'    "It  will  be  perceived, that 
the  air-brake  provision  deals  with  running  a  train,  while 
the  other  requirements  relate  to  hauling  or  using  a  car. 
In  one  a  train  is  the  unit  and  in  the  other  a  car.     As 
the  context  shows,  a  train  in  the  sense  intended  consists 
of  an  engine  and  cars  which  have  been  assembled  and 
coupled  together  for  a  run  or  a  trip  along  the  road.    When 
a   train    is    thus    made    up    and    is    proceeding    on    its 
journey    it    is    within    the    operation    of    the    air-brake 
provision.     But  it  is  othei^wise  with  the  various  move- 
ments in  railroad  yards  whereby  cars  are  assembled  and 
coupled    into    outgoing    trains    and    whereby    incoming 
trains  which  have  completed  their  run  are  broken  up. 
These    are    not   train   movements    but    mere    switching 

Iowa.     Stearns  v.  Chicago,  R.  I.  delphia  &  R.  R.  Co,  248  Pa.  298, 

&    P.    R.   Co.,    166    Iowa    566,    148  93  Atl.   1016. 
N   W.  128.  •^-      United    States    v.    Chicago, 

Minnesota.       La   Mere   v.   Rail-  B      &    Q.    R.    Co.,    237   U.    S.    410, 

way  Transfer  Co.,  125  Minn.  159.  59   L.    Ed.  1023,  35  Sup.   Ct.  634; 

Ann.   Cas.    1915C    607,    145   N.   W.  United  States  v.  Erie   R.  Co.,  237 

1068.  U.  S.  402,  59  L.  Ed.  1019,   35  Sup. 

New    Jersey.     Farrell    v.    Penn-  Ct.    621. 
sylvania  R.   Co.,   87   N.   .1.   L.    78,  6.     Atchison,  T.  &  S.  P.  R.  Co. 

93   Atl.  682.  V.  United   States,  117  C.  C.  A.  341, 

North      Carolina.         Worley     v.  194    Fed.    637, 
Southern  R.  Co.,  169  N.  C.  105,  85  7.      United      States     v.      Grand 

g    E.  397.  Trunk    Ry.    Co.     of    Canada,    203 

Pennsylvania.  Wballey  v.  Phila-  Fed.    775. 
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operations,  and  so  are  not  witliin  llio  air-brake  pro- 
vision. Tlie  other  provisions  calling  for  automatic 
couplers  and  grabirons  are  of  broader  application  and 
embrace  switching  o]K'rations  as  well  as  train  movements, 
for  both  involve  a  hauling  or  using  of  cars. "^ 

§  799.  Inter-yard  Movements  as  Distin^ished 
from  Intra-yard  Movements  Within  Air  Brake  Pro- 
vision— Transfer  Tra  i n s.  The  foregoing  principle  was  ap- 
plied  and  the  air  In'ake  provision  was  held  a])])licable,  to  a 
string  of  cars  hauled  by  an  engine  and  manned  by  a 
switching  crew  while  being  moved  from  one  terminal 
yard  of  a  railroad  company  to  another  freight  yard 
which  were  two  miles  apart,  and  which  were  connected 
by  a  main-line  track  and  over  a  single-track  bridge." 
The  movement  of  a  string  of  cars,  known  in  railway 
parlance  as  a  "transfer,"  from  one  yard  to  another, 
two  miles  apart,  over  a  main  line,  constituted  a  train 
within  the  meaning  of  the  act  and  especially  the  amend- 
ment of  1903.^°  Where  a  transfer  company  hauled  a 
''drag"  of  fifteen  cars  from  its  yard  to  the  yard  of  an- 
other railroad  companj^,  and,  in  doing  so,  moved  the 
cars  over  the  main  line  of  still  another  company  for  a 
distance  of  about  four  blocks,  the  entire  movement  being 
about  half  a  mile,  it  was  held  that  the  cars  should  have 
been  equipped  with   air  brakes,"    Employes  of  a  rail- 

8.  United  States  v.  Erie  R.  been  finished  when  the  cars  were 
Co.,  sui)7-a.  on     track   7   and    coupled.     They 

9.  United  States  v.  Chicago,  were  then  starting  on  their  way 
B.  &  Q.  R.  Co.,  237  U.  S.  410,  59  It  was  not  in  a  proper  sense  a 
L.    Ed.    1023,   35   Sup.   Ct.   634.  switching  operation  at  all.     It  is 

10.  United  States  v.  Er^e  R.  not  important  that  no  caboose 
Co.,  237  U.  S.  402,  59  L.  Ed.  1019,  was  attached.  It  is  not  important 
35   Sup.   Ct.   621.  that  when  the  train  got  to  the  Mil- 

11.  La  Mere  v.  Railway  Trans-  waukee  yards  the  cars  might 
fer  Co.  of  Minneapolis,  125  Minn.  be  rearranged  and  go  to  different 
159,  Ann.  Cas.  1915C  607,  145  N.  destinations  as  parts  of  different 
W.  1068,  in  which  Dibell,  C,  trains.  It  is  not  important  that 
said:  "We  are  of  the  opinion  the  engine  was  in  a  backward 
that  it  should  be  held  that  the  instead  of  a  forward  movement, 
so-called  'drag'  was  a  train  with-  The  cars  were  on  an  interstate 
in  the  moaning  of  the  Safety  Ap-  journey  when  they  left  track  7 
pliance   Act.     The  switching  had  and  they  made  up  a    train.     The 
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road  company  transporting  a  number  of  cars  from  a 
yard  to  a  freight  house  about  a  mile  away  and  crossing 
over  a  number  of  railway  street  crossings  in  the  move- 
ment, were  engaged  in  moving  a  train  within  the 
meaning  of  the  Safety  Appliance  Act." 

§  800.  Air  Brakes  Required  on  Interurbaji  Electric 
Trains  and  Motors.  All  interurban  electric  railroads 
engaged  in  interstate  commerce  are  included  within  the 
train-brake  provision  of  the  Safety  Appliance  Act  as 
amended  by  Section  1  of  1903  amendment  which  in- 
cludes "all  trains,  locomotives,  tenders,  cars  and  similar 
vehicles  used  on  any  railroad  engaged  in  interstate 
commerce."  The  original  act  no  doubt  confined  the  air 
brake  provision  to  steam-propelled  locomotives  and 
trains,  but  there  can  be  no  valid  objection  to  the  in- 
clusion of  trains  or  cars  propelled  by  electricity  if  the 
railroad  is  engaged  in  interstate  commerce.  Generally 
interurban  electric  railroads  are  common  carriers  for 
persons  and  property  the  same  as  steam  railroads  and 
a  difference  in  the  propelling  power  does  not  exclude 
them  from  the  broad  provision  of  the  amendatory  act.^^ 

trainmen  were  subject  to  the  dan-  13.  Spokane  &  I.  B.  R.  Co.  v. 
gers  again.st  which  the  Safety  Campbell,  133  C.  C.  A.  370,  217 
Appliance  Act  sought  to  guard  Fed.  518,  affirtned  in  241  U.  S. 
them  by  requiring  the  air  to  be  497,  60  L.  Ed.  1125,  36  Sup.  Ct. 
connected.  The  cars  and  engine  683,  in  which  the  court  said: 
come  within  the  ordinary  deft-  "The  electric  railroad  has  since 
nition  of  a  train."  come  into  very  general  use,  with 
12.  Pennsylvania  Co.  v.  United  its  driving  engines  called  motors. 
States,  154  C.  C.  A.  526,  241  Fed.  and  its  employes  in  charge  of 
824;  Stearns  v.  Chicago,  R.  I.  &  the  engines  are  called  motormen 
P.  R.  Co.,  166  la.  566,  148  N.  W.  or  enginemen.  These  railroads, 
128.  Contra:  United  States  v.  notwithstanding,  are  common  car- 
Erie  R.  Co.,  129  C.  C.  A.  307,  212  riers  of  property  and  persons. 
Fed.  853;  Chicago,  B.  &  Q.  R.  Co.  the  same  as  steam  railroads,  and 
V.  United  States,  127  C.  C.  A.  438,  have  employes  and  come  into  re- 
211  Fed.  12;  United  States  v.  lation  with  the  public  in  the 
New  York  Cent.  &  H.  R.  R.  Co.,  same  way,  the  only  essential  dif- 
205  Fed.  428;  Erie  R.  Co.  v.  ference  being  that  electricity  has 
United  States,  116  C.  C.  A.  649,  taken  the  place  of  steam  as  a 
197  Fed.  287;  Rosney  v.  Erie  R.  propelling  agency  or  force,  with 
Co.,  68  C.  C.  A.  155,  135  Fed.  differently  contrived  engines, 
311.  suited    to    the    harnessing    of    the 
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§  801.  Injuries  in  Collisions  Due  to  Failure  of  Train 
Brakes  to  Work.  The  siatule  and  the  order  of  tlio  Iiiter- 
stato  Commerce  Commission  thereunder  made  on  June 
6,  1910,  and  effective  on  September  1,  11)10  requires  not 
less  than  85;?'  of  the  cars  in  all  trains  governed  by  tlie 
act  to  have  the  brakes  used  and  operated  by  tin* 
engineer  of  tlie  locomotive  drawing  the  train,  and  tlie 
order  further  requires  all  power  brake  cars  in  every 
such  train  which  are  associated  together  with  the  85^, 
shall  have  their  hi'akes  so  used  and  operated.  A  failui'Vi 
of  the  train  brakes  to  act  upon  application  which  con- 
tributes directly  to  cause  a  collision,  entitles  an  en- 
gineer or  motorman  injured  thereby  and  employed  at 
the  time  in  interstate  commerce  to  recover  against  the 
carrier  notwithstanding  his  own  negligence  while  in 
control  of  the  train. ^*  In  the  Campbell  case,  cited,  a 
motorman  on  an  interurban  electric  railroad  was  in- 
jured in  a  collision  with  another  train.  Just  before  the 
collision  he  saw  the  approaching  car  and  applied  the 
air  brakes  on  his  own  train,  but  owing  to  some  defect 
in  the  brakes,  they  refused  to  act,  and  a  collision 
followed.  The  plaintiff's  evidence  disclosed  the  colli- 
sion could  have  been  avoided  had  the  brakes  been  work- 
ing properly,   notwithstanding   the   contributory   negli- 

propelling  agency  to  the  use  de-  So,  also,  the  original  act,  with 
sired,  so  that  the  broad  purpose  its  amendment,  includes  the 
of  the  Legislature  applies  as  operators  of  such  engines, 
completely  to  the  one  kind  of  whether  called  engineers  or  motor- 
railroad  as  to  the  other.  In  a  men.  We  think  the  statute  is 
narrower  sense,  a  locomotive  en-  broad  enough  to  require  that 
gine  is  spoken  of  as  an  engine  electrically  propelled  engines  and 
propelled  by  steam;  but  when  trains  engaged  in  interstate  com- 
the  statute,  as  the  amendment  nierce,  as  well  as  steam-propelled 
does,  extends  the  provisions  of  engines  and  trains,  shall  be  equip- 
the  act  to  apply  to  all  trains,  ped  with  air  brakes  for  their 
locomotives,  tenders,  cars,  and  efficient  operation  and  control." 
similar  vehicles,  it  broadens  the  14.  Spokane  &  I.  E.  R.  Co.  v. 
significance  so  as,  without  ques-  Campbell,  241  U.  S.  497,  60  L. 
tion,  to  include  motors  electrical-  Ed.  1125,  36  Sup.  Ct.  683,  12  N. 
ly  propelled,  used  upon  railroads  C.  C.  A.  1083,  aff'g  133  C.  C.  A. 
engaged    in   interstate   commerce.  370,  217   Fed.  518. 
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geuce  of  the  motorman  in  failing  to  keep  a  lookout. 
The  jury  fonnd  that  the  motonnan  was  also  guilty  of 
neglig-ence  contributing  to  the  injury,  but  as  the  de- 
fective train  brakes  directly  concurred  in  causing  the 
collision  and  subsequent  injury,  a  recovery  under  the 
Federal  Employers'  Liability  Act  and  the  Safety  Ap- 
pliance Act  was  sustained,  it  appearing  that  the  motor- 
man  was  engaged  in  interstate  commerce. 

§  802.    Use  of  Hand  Brakes  in  Train  Movements 
Prohibited   and   Operation   of   Air   Brakes   Mandatory. 

All  trains  on  railroads  engaged  in  interstate  commerce 
must  not  only  be  equipped  with  the  required  percent- 
age of  air  brakes,  but  the  air  brake   system  must  be 
used  and  operated  to  the  entire  exclusion  of  the  hand 
brakes   in    train   movements.''     Congress,    in    requiring 
the  use  and  operation  of  the  train  brake   system,   by 
necessaiy   implication,   declared   that   the   use   of   hand 
brakes  was  unlawful.     In  Virginia  Ey.   Co.  v.  United 
States"  a  prosecution  for  a  penalty  for  violating  the  air 
brake  provision,  it  was  stipulated  that  the  engine  and 
train  in  question  were  fully  equipped  with  appliances 
for  operating  the  train  brake  system,  and  that  all  the 
cars  in  the  train  were  so  equipped  so  that  the  engineer 
could  control  the  speed  of  the  train  without  requiring 
the     brakemen     to     use     the     common     hand     brakes. 
All  the  appliances  required  by  the  statute  were  fully 
provided,were   of  proper  construction   and  in  working 
order.    The  train  being  of  unusual  length,  it  was  deemed 
expedient,  to  avoid  accidents  on  certain  heavy  grades, 
that  the  hand  brakes  be  used  as  the  trains  could  not  be 
operated  safely  at  a  slow  rate  of  speed  because  the  air 
could  not   be   applied  with  the   needed   effect   without 
stopping  the  train,  or  if  released  before  the  train  stop- 
ped,  would   cause   such   a  violent  jerking  as   to   break 
knuckles,    pins    and    couplers    and    pull    out    drawbars. 

15.     United      Slates    v.     Grand       States,  157  C.  C.  A.    32,  244  Fed. 
Rapids    &    I.    Ry.    244    Fed.    609;        406. 

Great  Northern  R.  Co.  v.  United  16.     139   C.  C.  A.  278,   223  Fed. 

74& 
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The  evidence  disclosed  tliat  trains  of  shorter  length 
could  have  been  safely  stopped  without  the  use  of  hand 
brakes.  In  declaring,  under  these  facts,  that  the 
carrier  violated  the  train  brake  provision  of  the  act  in 
permitting  the  brakemen  to  use  the  hand  brakes.  Judge 
Knapp,  for  the  court,  said :  "  The  ^jroposition  is  also  stat- 
ed in  this  form:  'The  object  of  Congress  was  evidently 
tliat  the  automatic  power  brakes  should  be  used  to  control 
the  speed  of  the  train  at  all  times  when  good  railroad 
practice  would  require  the  use  of  such  brakes,  and  to 
permit  the  use  of  hand  brakes  under  such  circumstances 
as,  in  the  judg-ment  of  the  people  in  charge  of  the 
operation  of  the  trains,  would  promote  the  safety  of  the 
operation. '  It  is  obvious  that  such  a  construction  would 
practically  nullify  the  train  brake  requirement,  and  take 
all  effective  meaning  from  the  provision  which  makes  it 
unlawful  to  run  '  any  train'  unless  the  locomotive  and  cars 
are  so  equipped  that  the  engineer  can  control  its  speed 
'without  requiring  the  brakeman  to  use  the  common  hand 
brake  for  that  purpose.'  The  contention  must  be  re- 
jected as  clearly  unsound.  Tt  is  impossible  to  believe 
that  the  Congress  compelled  the  equipment  of  locomotives 
and  cars  with  the  appliances  specified  in  the  act,  for  the 
declared  purpose  of  doing  away  with  the  dangerous 
operation  of  hand  brakes,  and  then  loft  it  to  the  carriers 
themselves  to  decide  when  and  under  what  circum- 
stances those  appliances  should  be  used.  On  the  contrary, 
we  deem  it  beyond  doubt  that  the  duty  imposed  by  the 
provision  here  considered  is  mandatory  and  absolute. 
There  is  no  express  or  implied  qualification,  which  in 
any  way  relates  to  the  question  at  issue,  and  it  is 
not  for  the  courts  to  introduce  an  exception  which  the 
CongTess  did  not  see  fit  to  make.  The  peculiar  and 
unusual  conditions  which  existed  on  this  section  of  de- 
fendant's road  cannot  be  permitted  to  excuse  an 
avoidance  of  the  positive  requirements  of  the  act.  More- 
over, those  conditions  disclose  no  emergency  or  extraor- 
dinary difficulty.  Tliey  simply  show  that  the  de- 
fendant, for  the  sake  of  convenience  or  economy, 
deliberately    ordered    the    use    of   hand    brakes    in    the 
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daily    and    customary    operation    of    its    trains.     The 
justification   set  up   is   that  trains  of  100   cars   cannot 
he  moved  on  this  stretch  of  track,  at  the  slow  speed  of 
10  miles  an  hour  or  less,  and  kept  under  safe  control 
with  the  use  only  of  the  prescribed  power  brake.    But 
those  operating  conditions,  which  occasioned  the  need 
of    hand    brakes,    are    evidently    of    defendant's    own 
creation.   All  it  has  to  do  to  comply  with  the  law  is  to 
make  up  trains  of  such  smaller  number  of  cars  as  can 
be   safely   and   properly   handled    without   resorting   to 
the  use  of  hand  brakes.     In  short,  the  mandate  of  the 
Congress  is   disregarded   in  this  instance,   not  because 
compliance    involves    any   physical    difficulty    which    is 
inherent  or  practically  serious,  but  merely  because  it 
involves  some  increase  of  expense.     It  is  too  plain  for 
argument   that  no   such   reason   can    serve   to    condone 
disobedience  to  the  command  of  the  statute."    In  an- 
other action  for  flie   statutory  penalties  for  requiring 
brakemen  on  a  freight  train  to  use  the  handholds,  it 
was  stipulated  that  the  engine  was  properly  equipped 
with  the  power  driving  wheel  brake  and  appliances  for 
operating  the  train  brake  system  and  that  eighty-five 
per  cent  of  the  cars  in  the  train  were  equipped  with 
power  brakes,  as  required  by  the  order  of  the  Interstate 
Commerce   Commission   pursuant    to    Section   2    of   the 
1903   amendment.     The  Federal   District   Court,   under 
these   facts,   held   that   the   statute   did   not   either  ex- 
pressly   or   by    implication    prohibit    the    use    of    hand 
brakes  in  connection  with  the  power  brake  system,  but, 
in  reversing  this  decision,  the  Federal  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,''  held  that  Section  1  of 
the  original  act,  in  connection  with  Section  2   of  the 
Amendment  of  1903,  contemplated  that  the  speed  of  a 
train    should    be    controlled    exclusively    by    the    train 
brake  system,  and  that  the  Act  by  its  terms  expressed 
with  sufficient  certainty  the  intention  of  Congress  that 
hand  brakes  should  not  be  used  on  freight  trains.     The 

17.  United  States  v.  Great  ing.  Contra;  United  States  v. 
Northern  R.  Co.,  144  C.  C.  A.  209,  Baltimore  &  O.  R.  Co.,  176  Fed. 
229  Fed.  927,  Judge  Ross  dissent-       114. 
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provision  of  Section  2  oi'  llic  1!)10  aiiieiidmont  refjuirini? 
all  cars  to  be  e(iiiii)[)ed    with    ''efficient   liand   ])rakes," 
the  court  held,  was  ascrihaMc  only  to  the  necessity  of 
controlliiiu-  the   iiioxements  of  cars  in  yards  and   else- 
whei-e  wliere  trains  were  hein.ii:  broken  up  or  made  up. 
In  Jioldin^-  that  train  men  were  at  no  time  permitted  to 
use  the  liand  brakes  in  ordinary  trains  inovement,  the 
court  said:     "By  the  Act  Con.^ress  adopted  for  freight 
trains  the  system  of  braking-  that  was  in   use  on  pas- 
senger   trains.      It    made    no    specific    mention    of    tlie 
number  of  cars  in  a  train  tliat  should  be  e(|uii)i)e(l  with 
power  brakes,  but  it  enacted  in  general  tenns  that  the 
train  should  be  suflficiently  equipped  to  be  run  without 
requii-ing   the    use   of   the    common    hand    brake.      The 
clause  'without  requiring  brakemen  to  use  the  common 
hand  brakes,'  as  found  in  the  first  section  of  the  act, 
is  used   in  the   same  sense  as  the   words  'without    the 
necessity  of  men  going  between  the  end   of  the  cars.' 
in    the    second    section,    which    provides    for    automatic 
couplers.     The   language   of  the   act   was  equivalent   to 
declaring    that    after    the    date    named    freight    trains 
should  not  only  be  equipped  to  run,  but  should  actually 
be  run  witliout  requiring  brakemen  to  use  the  common 
hand  l)rakes.    No  implication  to  the  contrary  is  to  be 
found  in  the  provision  in  Section  2  that  all  cars  must 
be   e(iui])ped   with    'efficient    liand    brakes,'    a    ])rovision 
which   is  ascribable  to  the  necessity  of  controlling  the 
movement  of  cars  in  yards  and  elsewhere  wlien  trains 
have  been  broken  up  or  are  being  made  up.     In  an  act, 
the   ex])ress   purpose   of   which   is   to   relieve   brakeinen 
of  the  danger  of  using  hand  brakes,  a   provision   that 
the   train  shall    be  so  equipped  as  to   run   without  re- 
quii'ing     the    use    of    hand    brakes     is     a     prohibition 
against   the  use  of  hand  bi'akes  in  the  oi'dinary  move- 
ment  of   the   trains.      In   view   of  the  protection    which 
was  intended  to  be  alforded  by  the  act,  it  would  have 
been   idle   for  Congress   to   declare   that   freight   trains 
must  be  equipped  with  ai)pliances  to  operate  a  power 
brake  system,  and  at  the  same  time  leave  it  optional 
with   a   railroad   company  to   decide  whether  it   would 
or  would  not  operate  its  trains  with  that  system.    To 
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say  that  trains  shall  be  provided  Avith  power  brakes, 
and  in  tlie  same  breath  to  say  that  the  carrier  may 
refuse  to  nse  them,  is  to  contradict  the  very  purpose 
and  teiTQS  of  the  act.  Yet  such  is  the  effect  of  the  law, 
if  it  be  given  the  construction  contended  for  by  the 
defendant  in  error.  "^^ 

§  803.  Absolute  Duty  to  Maintain  Appliances  in 
Repair  Applies  to  Air  Brakes.  Following  its  former 
decisions  declaring  that  the  duty  to  maintain  couplers,^^ 
handholds,-"  and  drawbars,-^  was  mandatory  and  absolute, 
the  United  States  Supreme  Court  has  held  that  the 
same  responsibility  applies  to  air  brakes  on  trains.^^ 
The  question  of  negligence,  therefore,  is  immaterial. 
Proof  that  the  train  brakes  were  defective  or  out  of 
repair,  shows  a  violation  of  the  statute. 

18.  This  case  was  reaffirmed  22.  Spokane  &  I.  E.  R.  Co.  v. 
on  the  second  appeal:  Great  Campbell,  241  U.  S.  497,  60  L. 
Northern  R.  Co.  v.  United  States,  Ed.  1125,  36  Sup.  Ct.  683,  12  N. 
157  C.  C.  A.  32,    244  Fed.  406.  c.   C.    A.    1083;    Pennsylvania   Co. 

19.  Chicago,  B.  &  Q.  R.  Co.  v.  ^  United  States,  154  C.  C.  A. 
United  States,  220  U.  S.  559,  55  ^26,  241  Fed.  824;  Chesapeake  & 
L.   Ed.   582,    31  Sup.  Ct.  612.              .   ^     ^      ^^     ^    ^^.^^^    g^^^^^^    ^^^ 

20.  Texas  &  P.  R.  Co.  v^  Rigs-  ^.^. 
by,  241  U.  S.  33,  60  L.  Ed.  874,  36 

Sun     Ct     482  ginian    R.    Co.   v.    United    States, 

21.  St.  Louis,  I.  M.  &  S.  R.  139  C.  C.  A.  278,  223  Fed.  748; 
Co.  V.  Taylor,  210  U.  S.  281,  52  United  States  v.  Pere  Marquette 
L.  Ed.   1061,   28   Sup.    Ct.   616.  R.    Co.,    211    Fed.    220. 
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Statutory  Kequirkments  as  to  Automatic  Couplers. 

Sec.  804.     The   Statutory  Provision. 

Sec.  805.     Object    of    Congress    in    Requiring    Automatic    Couplers    on 

Railroad  Cars. 
Sec.  806.     Illustrative  Cases  Showing  Defective  Couplers  in   Violation 

of  Statute. 
Sec.  807.     Failure  of  Coupler  to   Work  Under  all   Circumstances  Con- 
stitutes Violation  of  Statute. 
Sec.  808.     Employes  Entitled  to  Protection  of  Statute  Requiring  Auto- 
matic Couplers. 
Sec.  809.     Trainmen    on    Top    of   Cars    and    not   Actually    Engaged    in 

Coupling  Them. 
Sec.  810.     When  Violation  of  Automatic  Coupler  Provision  is  not  Ac- 
tionable as  to  Employes  Injured  on  Duty. 
Sec.  811.     Employes  Entering  Between  Cars  for  Other  Purposes  Than 

Coupling  or  Uncoupling. 
Sec.  812.     Effect  of  Equipping  Cars   with  Automatic  Couplers  of   Dif- 
ferent Patterns. 
Sec.  813.     Coupler   Provision  Applies   to   all   Cars   on   Interstate   High- 
ways by  Rail. 
Sec.  814.     Automatic  Couplers   Required    in   Switching   Operations   as 

well  as  in  Line  Movements. 
Sec.  815.     Statute  Applies  to  Coupling  as  well  as  to  Uncoupling. 
Sec.  816      Coupling  of  Air  and  Steam  Hose  Between  Cars  no  Part  of 

Coupling  Operation. 
Sec.  817.     Operative  Couplers  Required  at  Both  Ends  of  Cars. 
Sec.  818.     Exception  to  the  Foregoing — Conflicting  Rulings. 
Sec.  819.     Automatic  Couplers  not  Required  on   Singly  Operated  Self- 

Propelled  Trolley  Cars. 
Sec.  820.     Preparation  of  Car  for  Coupling,  Part  of  Act  Regulated  by 

Statute. 
Sec.  821.     That  Coupling  Could  Have  Been  Automatically  Effected  by 

Using  Lever   on  Other   Side,   no   Defense. 
Sec.  822.     Automatic  Couplers  not  Required  between  Engine  and  Ten- 
der. 
Sec.  823.    Actual  Use  of  Coupler  not  Necessary  to  Constitute  Offense. 
Sec.  824.     Failure  of  Pin  Lifter  to  Open  Knuckles. 
Sec.  825.     Illustrative    Cases    in    Which    Violations   of   Coupler    Provi- 
sion Held  to  be  Proximate  Cause  of  Injuries. 
Sec.  826.     Forms    of   Instructions    for   Violation    of   Coupler    Provision 

in  Personal  Injury  Cases. 
Sec.  827.     Model  Couplers  May  be  Exhibited  to  the  Jury. 

(1339) 
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§  804.  The  Statutory  Provision.  Section  2  of  the 
original  act  of  189o  provided  tliat  after  January  1, 
1898,  it  should  be  imlawful  for  all  common  carriers  by 
railroad  engaged  in  interstate  commerce,  to  haul  or 
l)ermit  to  be  hauled  or  used  on  their  lines  any  car  used 
in  moving  interstate  traffic,  not  equipped  with  couplers 
con])ling  automatically  by  impact  and  which  can  be  un- 
coupled, without  the  necessity  of  men  going  between 
the  ends  of  the  cars.^  This  section  has  remained  with- 
out change  or  amendment  except  that  its  wholesome 
requirements  were  extended  in  1903  to  all  common 
carriers  by  railroad  in  the  territories  and  the  District 
of  Columbia,  and  to  all  cars  and  similar  vehicles  used 
on  any  railroad  engaged  in  interstate  commerce  and  to 
all  other  locomotives,  tenders,  cars  and  similar  vehicles 
used  in  connection  therewith,  excepting,  however,  those 
cars  exempted  by  section  6  of  the  original  act  and  cars 
used  upon  street  railways. 

§  805.  Object  of  Congress  in  Requiring  Automatic 
Couplers  on  Railroad  Cars.  Before  the  general  adoption 
by  railroads  of  automatic  couplers  on  cars  in  response 
to  the  congressional  demand,  cars  were  coupled  with  the 


1.  The  absolute  and  manda- 
tory duty  to  equip  all  cars  on 
interstate  lines  with  automatic 
couplers  is  discussed  in  the  fol- 
lowing cases:  Minneapolis  &  St. 
L.  R.  Co.  V.  Gotschall,  244  U.  S. 
66,  61  L.  Ed.  99.5,  37  Sup.  Ct. 
598,  14  N.  C.  C.  A.  865;  Louis- 
ville &  N.  R.  Co.  V.  Layton,  243 
U.  S.  617,  61  L.  Ed.  931,  37  Sup. 
Ct.  456;  Illinois  Cent.  R.  Co.  v. 
Williams,  242  U.  S.  462,  61  L. 
Ed.  437,  37  Sup.  Ct.  128;  Atlan- 
tic City  R.  Co.  V.  Parker,  242 
U.  S.  56,  61  L.  Ed.  150,  37  Sup. 
Ct.  69;  San  Antonio  &  A.  P.  R. 
Co.  V.  Wagner,  241  U.  S.  476,  60 
L.  Ed.  1110,  36  Sup.  Ct.  626;  St. 
Louis  &  S.  F.  R.  Co.  v.  Conarty, 
238  U.  S.  243,  59  L.    Ed.   1290,    35 


Sup.  Ct.  785;  United  States  v. 
Erie  R.  Co.,  237  U.  S.  402,  59  L. 
Ed.  1019,  35  Sup.  Ct.  621;  Minne- 
apolis, St.  P.  &  S.  S.  M.  R.  Co. 
V.  Popplar,  237  U.  S.  369,  59  L. 
Ed.  1000,  35  Sup.  Ct.  609;  Pen- 
nell  V.  Philadelphia  &  R.  R.  Co., 
231  U.  S.  675,  58  L.  Ed.  430,  34 
Sup.  Ct.  220;  Chicago  Junct.  R. 
Co.  V.  King,  222  U.  S.  222,,  56  L. 
Ed.  173,  32  Sup.  Ct.  79;  Chicago, 
B.  &  Q.  R.  Co.  V.  United  States, 
220  U.  S.  559,  55  L.  Ed.  582,  31 
Sup.  Ct.  612;  Delk  v.  St.  Louis 
&  S.  F.  R.  Co.,  220  U.  S.  580,  55 
L.  Ed.  590,  31  Sup.  Ct.  617;  John- 
son V.  Southern  Pac.  Co.,  196  U. 
S.  1,  49  L.  Ed.  363,  25  Sup.  Ct. 
158. 
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old  link  and  pin  couplers  wliicli  rcfpiirod  employes  to 
stand  or  walk  between  the  ears  and  to  liold  np  the  link 
and  insert  the  ])in  as  the  coujilinp:  was  being  made. 
This  was  an  extremely  dangerous  employment  and 
thousands  of  railroad  employes  were  killed  and  in- 
jured while  engaged  in  coupling  ears  in  this  manner. 
The  puri)ose  of  tlie  enactment  of  the  coupler  provision 
was  to  eliminate  the  risk  of  injury  by  the  absolute 
prohibition  of  the  use  of  all  cars  not  equipped  with 
automatic  cou])ling  devices  so  that  they  might  be  either 
coupled  or  uncoupled,  without  the  necessity  of  men 
going  between  the  ends  of  the  cars.^  The  statute  is 
essentially  a  ]iolice  regulation  and  its  general  purpose 
is  the  safe-guarding  of  employes  from  injury  and 
death. 

806.  Illustrative  Cases  Showing  Defective  Couplers 
in  Violation  of  Statute.  In  an  action  by  the  personal 
representative  of  a  deceased  brakeman  against  a  common 
carrier  by  railroad,  in  which  a  recovery  was  sought  be- 
cause of  a  failure  to  comply  with  the  automatic  coupler 
section  of  the  act,  the  defendant  in  the  trial  court,  in  the 
supreme  court  of  the  state  and  in  the  United  States 
Supreme  Court,  where  the  case  was  taken  by  writ  of 
error,  urged  that  the  evidence  failed  to  show  a  de- 
fective coupler  in  violation  of  the  statute.  The  testi- 
mony disclosed  that  the  brakeman,  while  "kicking"  a 
car  to  a  siding,  on  giving  the  stop  signal,  attempted  to 
uncouple  the  head  car  by  pulling  the  coupling  pin  re- 
peatedly with  the  lifter  at  the  end  of  the  next  car,  with- 
out success.  The  conductor,  Avho  examined  the  coupling 
apparatus  soon  after  the  accident,  testified  that  it  worked 
with  difficulty  and  that  he  considered  it  a  "bad 
coupler."  These  facts,  the  courts  held,  were  enough  to 
permit  the   case  to   go   to  the  jury  upon   the  question 

2.  United  States  v.  Philadel-  cago  Great  Western  Ry.  Co.,  162 
phla  &  R.  Ry.  Co.  223  Fed.  215;  Fed.  775;  La  Mere  v.  Railway 
United  States  v.  Atlantic  Coast  Transfer  Co.  of  the  City  of  Minn- 
Line  R.  Co.  214  Fed.  498;  Voelker  eapolis,  125  Minn.  159,  Ann.  Cas. 
V.  Chicago,  M.  &  St.  P.  Ry.  Co..  116  1915C  COT.  145  N.  W.  1068. 
Fed.    867;    United    States    v.    Chi- 
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whether  the  coupler  was  defective  within  the  meaning 
of  the  act.'    In  another  case,  an  attempt  was  made  to 
couple  a  switch  engine  to  a  box  car,  and,  on  the  first 
impact,  it  did  not  couple  automatically.     A  brakeman 
standing  on  the  footboard  then  signalled  the  engineer 
to  pull  ahead,  and,  this  having  been  done,  he  adjusted 
the  knuckle  and   pin  upon  the  box  car  and   gave  the 
engineer  a  back-up  signal  to  couple  in  again.     He  then 
got  back  on  the  foot-board  of  the  engine,  and,  as  he  did 
so,  looked  down  and   saw  the  drawhead  on  the  engine 
was   shifted   over   to    o^ie    side.      He   reached   with   his 
left  foot  to  move  the  drawhead  over  so  it  would  couple, 
and  his  right  foot  slipped,  and  he  was  injured.    Upon 
these  facts,  the  court  held  that  the  car  was  not  equipped 
with  couplers  coupling  automatically  by  impact  without 
the  necessity  of  men  going  between  the  ends  of  the  cars." 
An  engine  was  backed  for  the  purpose  of  being  coupled 
to  a  car  and  failed  to  couple  automatically  by  impact. 
Thereupon,  an  employe  of  the  carrier,  noticing  that  the 
drawhead  was  not  in  line  with  the  one  on  the  engine, 
put  in  his  arm  for  the  purpose  of  straightening  it  and 
thus  make  the  coupling  possible.     His  arm  was  caught 
and    crushed.      In    holding    that    there    was    sufficient 
evidence  for  the  jury  of  a  violation  of  the  coupler  stat- 
ute for  the  case  to  be  submitted  to  the  jury,  the  national 
Supreme  Court  said:'     "If  there  was  evidence  that  the 
railroad    failed    to    furnish     such    'couplers    coupling 
automatically     by     impact'    as     the     statute     requires 
(Johnson  v.  Southern  Pacific  Co.,  196  U.  S.  1,  18,  19), 
nothing  else  needs  to  be  considered.    We  are  of  opinion 
that  there  was  enough  evidence  to  go  to  the  jury  upon 
that  point.     No   doubt   there   are   arguments   that   the 
jury  should  have  decided  the  other  way.     Some  lateral 
play  must  be  allowed  to  drawhead s,  and  further,  the  car 
was  on  a  curve,  which  of  course,  would  tend  to  throw 

3.  Minneapolis,   St.  P.  &  S.   S.       v.   Wagner,    241   U.   S.    476.    60   L. 
M.  Ry.   Co.  V.    Popplar,  237  U.   S.       Ed.  1110,    36  Sup.  Ct.   626. 

369,   59  L.  Ed.    1000,  35   Sup.  Ct.  5.     Atlantic   City  R.  Co.  v.  Par- 

609,     aff'g    121     Minn.    413,     Ann.  ker,   242  U.   S.   56,  61  L.   Ed.   150, 

Cas.  1914D  383,  141  N.  W.   798.  37    Sup.    Ct.    69. 

4.  San  Antonio  &  A.  P.   R.  Co. 
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the  coupler  out  of  line.  If  couplers  failed  to  couple 
automatically  upon  a  straight  track  it  at  least  may  be 
said  that  a  jury  would  be  warranted  in  finding  that  a 
lateral  play  so  gi'eat  as  to  prevent  coupling  was  not 
needed,  and  that,  in  the  absence  of  any  explanation  be- 
lieved by  them,  the  failure  indicated  tliat  the  railroad 
had  not  fully  complied  with  the  law."  As  the  statute 
imposes  a  positive  duty  to  furnish  safety  appliances 
for  the  coupling  of  cars,  negligence  may  be  inferred 
when  a  train  in  motion  seperated  because  of  the  opening 
of  a  coupler  on  one  of  the  cars,  resulting  in  an  auto- 
matic setting  of  the  emergency  brakes  and  a  sudden 
jerk  which  threw  a  brakeman,  who  was  riding  on  top 
of  one  of  the  cars,  off  the  train. ^ 

§  807.  Failure  of  Coupler  to  Work  Under  all  Cir- 
cumstances Constitutes  Violation  of  Statute.  To  comply 
with  the  Act  the  coupler  on  a  car  must  be  such  that  it 
will  couple  automatically  at  all  times  and  places  and 
under  all  circumstances.^    That  the  coupler  would  not 


6.  Minneapolis  &  St.  L.  R.  Co. 
V.  Gotschall,  244  U.  S.  66,  14  N. 
C.  C.  A.  865,  61  L.  Ed.  995,  37 
Sup.     Ct.    598. 

7.  United  States.  Atlantic  City 
R.  Co.  V.  Parker,  242  U.  S.  56, 
61  L.  Ed.  150,  37  Sup.  Ct.  69; 
Delk  V.  St.  Louis  &  S.  F.  R.  Co., 
220  U.  S.  580,  55  L.  Ed.  590,  31 
Sup.  Ct.  617;  United  States  v. 
Chesapeake  &  O.  R.  Co.,  130  C. 
C.  A.  262,  213  Fed.  748;  Chicago, 
B.  &  Q.  R.  Co.  V.  United  States, 
127  C.  C.  A.  438,  211  Fed.  12; 
Hohenleitner  v.  Southern  Pac. 
Co.,  177  Fed.  796;  Chicago  Junc- 
tion R.  Co.  V.  King,  94  C.  C.  A. 
652,  169  Fed.  372;  United  States 
V.  Atchison,  T.  &  S.  F.  Ry.  Co., 
167  Fed.  696;  United  States  v. 
Nevada  County  Narrow  Gauge  R. 
Co.,  167  Fed.  695;  United  States 
V.  Louisville  &  N.  R.  Co.,  162  Fed. 
185. 


Arkansas.  St.  Louis  &  S.  F.  R. 
Co.  V.  Conarty,  106  Ark.  421,  155 
S.  W.  93;  York  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  86  Ark.  244,  110 
S.  W.  803. 

Kentucky.  Nashville,  C.  &  St. 
L.  Ry.  V.  Henry,  158  Ky.  88,  164 
S.    W.   310. 

Minnesota.  Davis  v.  Minneapo- 
lis &  St.  L.  R.  Co.,  134  Minn. 
369,  159  N.  W.  802;  La  Mere  v. 
Railway  Transfer  Co.  of  the  City 
of  Minneapolis,  125  Minn.  159 
Ann.  Cas.  1915C  607,  145  N.  W. 
1068:  Willett  v.  Illinois  Cent.  R. 
Co.,  122  Minn.  513,  4  N.  C.  C.  A. 
479.  142  N.  W.  883;  Demerce  v. 
Minneapolis.  St.  P.  &  S.  S.  M. 
R.  Co.,  122  Minn.  171,  142  N.  W. 
145:  Popplar  v.  Minneapolis,  St. 
P.  &  S.  S.  M.  R.  Co.,  121  Minn. 
413,  Ann.  Cas.  1914D  383,  141  N. 
W.  798;    Burho  v.  Minneapolis  & 
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work  because  of  a  curve  in  the  track  is  uo  defense  even 
tlioug-li  it  would  couple  automatically  on  a  straight 
track.^    Nor  can  tlie  carrier  exonerate  itself  by  showing 


St.  L.  R.  Co.,  121  Minn.  326,  141 
N.    W.    300. 

Missouri.    Christy  v.  Wabash  R. 

Co.,   — —  Mo.   App.    ,   191   S. 

W.  241;  Moore  v.  St.  Joseph  & 
G.  I.  R.  Co.,  268  Mo.  31,  186  S. 
W.  1035;  Noel  v.  Quincy,  O.  &  K. 

C.  R.  Co.,  Mo.  App.  ,  182 

S.   W.    787;    Johnston   v.    Chicago 

Great   W^estern    R.    Co.,   Mo. 

App.   ,    164    S.    W.    260;    Sho- 

honey  v.  Quincy,  O.  &  K.  C.  R. 
Co.,  223   Mo.   649,  122   S.  W.  1025. 

North  Carolina.  Montgomery  v. 
Carolina  &  N.  W.  R.  Co.,  163  N. 
C.  597,  80  S.  E.  83. 

Pennsylvania.  Moyer  v.  Pen- 
sylvania  R..Co.,  247  Pa.  210,  93 
Atl.    282. 

Texas.      San    Antonio    &    A.    P. 

Ry.  Co.  V.  Wagner,  Tex.  Civ. 

App.   ,    166   S.  W.   24. 

Virginia.  Southern  R.  Co.  v. 
Simmons,  105  Va.  651,  55  S.  E. 
459. 

"A  tender  and  car  would  not 
have  coupled  without  his  having 
put  his  arm  in  for  the  purpose 
of  manipulating  the  couplings. 
It  is  not  an  answer  to  say  that 
the  couplers  would  have  worked 
if  the  car  had  been  on  a  straight 
track  for  the  Supreme  Court 
of  the  United  States  in  Chicago, 
Rock  Island  &  Pacific  Ry.  Co.  v. 
Brown,  229  U.  S.  317,  observed 
at  p.  320,  33  Sup.  Ct.  840,  57  L. 
Ed.  1204  that  it  was  conceded 
that  in  the  Taylor  Case,  supra, 
and  in  Chicago,  B.  &  Q.  Ry.  Co. 
v.  United  States,  220  U.  S.  559, 
31  Sup.  Ct.  612,  55  L.  Ed.  582, 
that  that  court  settled  that  the 
failure   of  a  coupler   to  work    at 


any  time  sustained  a  charge  of 
negligence  in  that  respect,  etc." 
Parker  v.  Atlantic  City  R.  Co., 
87    N.    J.   L.   148,   93   Atl.   574. 

8.  "There  is  no  charge  in  the 
complaint  that  the  cars  were  not 
provided  with  couplers  which 
would  couple  by  impact  when 
brought  together,  but  the  aver- 
ment is  that  the  lead  track  in 
the  yards,  where  the  plaintiff's 
intestate  was  at  work  at  the 
time  of  his  death,  had  a  curve  of 
about  20O,  so  that  when  the  coup- 
lers in  use  on  the  cars  by  which 
he  was  killed  met  they  passed  by 
each  other  and  would  not  couple 
without  a  person  going  between 
the  cars  to  adjust  them,  and  that 
while  the  deceased  was  between 
the  cars  for  that  purpose  he  was 
struck  and  killed.  *  *  *  The 
cars  must  not  only  be  provided 
with  couplers,  but  the  couplers 
must  be  such  that  when  used 
they  will  couple  together  auto- 
matically. If  the  cars  hauled  or 
used  by  a  carrier  engaged  in 
such  commeMe  will  not  so  couple, 
the  law  is  violated,  whether  it 
is  due  to  the  character  of  the 
car,  the  kind  of  equipment  used, 
or,  in  my  opinion,  the  manner 
in  which  track  employees  are 
required  to  use  in  coupling  or 
uncoupling  cars  or  making  up 
trains  are  located  or  built.  The 
ultimate  end  sought  by  the  law 
is  the  coupling  and  uncoupling 
of  cars  used  in  interstate  traffic 
without  the  necessity  of  going 
between  them.  This  is  the  test 
of  the  compliance  with  it.  As 
repeatedly  pointed  out  by  the 
courts,     especially    the     Supreme 
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that  tlio  cars  wero  loaded  witli  liirabor  or  other  material 
projecting  beyond  their  ends  so  as  to  pre(,'lude  the  auto- 
matic operation  of  such  couijlers.**  A  coupler,  to  comply 
with  the  act,  must  be  one  which,  when  operated  in  the 
manner  intended,  ])erfonns  its  functions  under  all 
ordinary  conditions  under  which  coui)lings  or  un- 
coujilings  are  made  in   raili'oad  work/" 

§  808.  Employes  Entitled  to  Protection  of  Statute 
Requiring  Automatic  Couplers.  Interstate  carriers  by 
railroad  are  liable  to  ('ini)loyes  in  damages  whenever 
the  failure  to  obey  the  statute  recjuiring  automatic 
couplers  is  the  proximate  cause  of  injury  to  them  when 
engaged  in  the  discharge  of  their  duties.^"^  The  question 
when  a  violation  of  the  statute  is  or  is  not  a  proximate 
cause  of  an  injury  must  be  determined  in  the  light  of 
the  federal  decisions  construing  its  meaning  under  the 
common    law,'-      While    the    act    requires    cars    to    be 


Court  in  the  Johnson  Case  (196 
U.  S.,  1),  the  design  is  to  pre- 
vent the  necessity  of  railroad  em- 
ployees going  between  cars  in  or- 
der to  make  a  coupling,  and  thus 
protect  their  lives  and  limbs.  The 
point  to  be  accomplished  by  the 
law  is  that  employees  of  railroad 
companies  engaged  in  interstate 
commerce  shall  not  be  required 
to  go  between  the  cars  for  the 
purpose  of  coupling  or  uncoup- 
ling them,  and  this  would  be 
circumvented  if  the  companies 
are  permitted  to  so  construct  and 
maintain  their  tracks  in  yards  or 
depot  grounds,  or  other  places 
where  employees  are  required,  in 
the  course  of  their  employment, 
to  couple  or  uncouple  cars,  in 
such  a  condition  that  the  cars 
used  by  them  will  not  couple 
automatically  with  the  equipment 
provided." — Hohenleitner  v.  South- 
ern Pac.  Co.,  177  Fed.  796. 
9.      United     States    v.      Illinois 


Cent.  R.  Co.,  lOl  C.  C.  A.  15,  177 
Fed.   801. 

10.  Davis  v.  Chicago,  R.  I.  &. 
P.  R.  Co.,  134  Minn.  49,  158  N. 
W.    911. 

11.  Louisville  &  N.  R.  Co.  v. 
Layton,  243  U.  S.  617,  61  L.  Ed. 
931,  37  Sup.  Ct.  456,  aff'g  145  Ga. 
886,  90  S.  E.  53;  Great  Northern 
R.  Co.  V.  Wiles,  240  U.  S.  444, 
60  L.  Ed.  732,  36  Sup.  Ct.  406, 
revg  125  Minn.  348,  5  N.  C.  C.  A. 
60,  147  N.  W.  427;  St.  Louis  & 
S.  F.  R.  Co.  v.  Conarty,  238  U. 
S.  243,  59  L.  Ed.  1290,  35  Sup. 
Ct.  785,  rev'g  106  Ark.  421,  155 
S.  W.  93;  St.  Louis,  I..  M.  &  S. 
R.  Co.  v.  McWhirter,  229  U.  S. 
265,  57  L.  Ed.  1179,  33  Sup.  Ct. 
858,  rev'g  145  Ky.  427,  140  S.  W. 
672. 

12.  St.  Louis  &  S.  F.  R.  Co. 
V.  Conarty,  238  U.  S.  243,  59  L. 
Ed.  1290,  35  Sup.  Ct.  785,  rever- 
sing 106  Ark.  421,  155  S.  W.  93; 
Milwaukee    &    St.     P.    R.    Co.    v. 
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equipped  with  couplers  which  couple  automatically 
without  the  necessity  of  men  going  between  the  ends  of 
the  cars,  the  statute  is  not  intended  solely  for  the 
benefit  of  employes  injured  when  between  cars  for  the 
purpose  of  coupling  or  uncoupling  them.^^  The  design 
of  the  statute  is  broader  and  its  jDrotection  extends  to 
employes  of  an  interstate  carrier  engaged  in  the  opera- 
tion and  the  movement  of  cars  even  though  they  are  not 
actually  engaged  in  coupling  cars.  "While  it  is  un- 
doubtedly true  that  the  immediate  occasion  for  passing 
the  laws  requiring  automatic  couplers  was  the  great 
number  of  deaths  and  injuries  caused  to  employees  who 
were  obliged  to  go  between  cars  to  couple  and  uncouple 
them,  yet  these  laws  as  written  are  by  no  means  con- 
fined in  their  terms  to  the  protection  of  employees  only 
when  so  engaged.  The  language  of  the  acts  and  the 
authorities  we  have  cited  make  it  entirely  clear  that  the 
liability  in  damages  to  employees  for  failure  to  comply 
with  the  law  springs  from  its  being  made  unlawful  to 
use  cars  not  equipjDed  as  required, — not  from  the 
position  the  employes  may  be  in,  or  the  work  which 
he  may  be  doing  at  the  moment  when  he  is  injured." 

§  809.  Trainmen  on  Top  of  Cars  and  not  Actually 
Engaged  in  Coupling  Them.  Although  the  statute 
prescribes  that  couplers  shall  be  provided  so  that  cars 
may  be  coupled  together  without  the  necessity  of  men 
going  between  the  ends  of  the  cars,  employes  of  com- 
mon carriers  by  railroad  are  under  the  protection  of  the 
coupler  provision  of  the  act  while  on  top  of  cars  and 
assisting  in  making  up  trains  if  the  injuries  sustained 
are  a  proximate  result  of  a  violation  of  the  statute. 
For  example,  a  brakeman  who  went  upon  the  top  of 
a  car  in  a  railroad  yard  to  release  the  hand  brakes  so 
that  a  switch  engine  might  couple  thereto  and  remove 

Kellogg,  94  U.  S.    469.  24  L.  Ed.  C.   C.  A.    865. 

256.  14.     Louisville  &  N.   R.  Co.    v. 

13.      Minneapolis    &    St.    L.    R.  Layton,  243   U.   S.  617,  61  L.  Ed. 

Co.  V.  Gotschall,    244  U.  S.  66,  61  931,  37   Sup.  Ct.  456,  aff'g  145  Ga. 

L.  Ed.  995,  37  Sup.  Ct.  598,  14  N.  886,    90     S.    E.    53. 
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it  to  another  track,  was  within  the  protection  of  the 
coupler  provision  statute  when  the  engine  failed  to 
couple  automatically  to  the  car  because  of  a  defect  in 
the  coupler,  causing  the  car  to  move  and  to  strike 
violently  against  other  cars  standing  on  the  same  track." 
In  anotlior  case,  it  appeared  that  a  brakeraan  while  rid- 
ing on  top  of  the  cars  of  a  freight  train  was  thrown  off 
and  under  the  wheels  when  the  train  separated  while 
in  motion  because  of  the  opening  of  a  coupler  on  one  of 
the  cars  resulting  in  an  automatic  setting  of  the 
emergency  brakes  and  a  sudden  jerk  of  the  train.  The 
injury  and  subsequent  death  were  properly  held  to  be  a 
proximate  result  of  a  violation  of  the  statute.^^ 

§  810.  When  Violation  of  Automatic  Coupler  Pro- 
vision is  not  Actionable  as  to  Employes  Injured  on 
Duty.  When  a  duty  is  imposed  for  the  protection  of 
persons  in  particular  situations  or  relations,  a  breach  of 
that  duty  which  results  in  injury  to  one  in  an  al- 
together different  situation  or  relation  is  not,  as  to  him, 
actionable.^'  This  rule  was  enforced  by  the  national 
Supreme  Court  in  the  case  cited,  and  a  recovery  was 
denied  the  administrator  of  an  employe  who,  while  rid- 
ing on  the  foot-board  of  a  switch  engine,  was  cnished 
and  killed  in  a  collision  between  the  switch  engine  and 

15.  LouisviUe  &  N.  R.  Co.  v.  L.  R.  4  App.  Cas.  13,  48  L.  J.  Q. 
Layton,  243  U.  S.  617,  61  L.  Ed.  B.  281,  40  L.  T.  73,  27  Wkly. 
931,  37  Sup.  Ct.  456,  aff'g.  145  Ga.  Rep.  114,  3  Eng.  Rul.  Cas.  125; 
886,    90    S.   E.   53.  Williams  v.  Chicago  &  A.   R.  Co., 

16.  Minneapolis  &  St.  L.  R.  135  111.  491,  11  L.  R.  A.  352,  25 
Co.  V.  Gotschall,  244  U.  S.  66,  61  Am.  St.  Rep.  397,  26  N.  E.  661, 
L.  Ed.  995,  38  Sup.  Ct.  598,  14  N.  aff'g  32  111.  App.  339;  O'Donnell 
C.    C.  A.  865.  V.   Providence  &  W.  R.   Co.,   6  R. 

17.  St.  Louis  &  S.  F.  R.  Co.  v.  I.  211;  Metallic  Compression 
Conarty,  238  U.  S.  243.  59  L.  Ed.  Casting  Co.  v.  Fitchburg  R.  Co., 
1290,  35  Sup.  Ct.  785,  rev'g  106  109  Mass.  277,  12  Am.  Rep.  689; 
Ark.  421,  155  S.  W.  93;  The  Eu-  Favor  v.  Boston  &  I.  R.  Corpora- 
gene  F.  Moran  v.  New  York  Cent.  tion,  114  Mass.  350,  19  Am.  Rep. 
&  H.  R.  R.  Co.,  212  U.  S.  466,  53  364;  East  Tennessee,  V.  &  G.  R. 
L.  Ed.  600,  29  Sup.  Ct.  339;  Gor-  Co.  v.  Feathers,  10  Lea.  (Tenn) 
ris  V.  Scott,  L.  R.  9  Ex.  125,  43  103.  See  also  Johnson  v.  Great 
L.  J.  Ex.  92,  30  L.  T.  431,  22  Northern  R.  Co.,  102  C.  C.  A.  89, 
Wkly.  Rep.   575;    Ward  v.  Hobbs,  178  Fed.  643. 

2   Control   C^anifis    1'.) 
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a  car  not  equipped  with  a  drawbar  and  coupler  though 
the  evidence  disclosed  that  had  the  appliances  been  in 
place,  they  would  have  kept  the  engine  and  car 
sufficiently  apart  for  him  to  have  avoided  the  injury. 
The  decedent  was  not  intending  to  or  attempting  to 
couple  the  car  to  the  engine  or  to  handle  it  in  any  way. 
but  was  on  his  way  to  some  other  part  of  the  yard  to 
do  some  switching.  Said  the  court:  ''The  principal 
question  in  the  case  is  whether  at  the  time  he  was  in- 
jured the  deceased  was  within  the  class  of  persons  for 
whose  benefit  the  Safety  Appliance  Acts  required  that 
the  car  be  equipped  with  automatic  couplers  and  draw- 
bars of  standard  height;  or,  putting  it  in  another  way, 
whether  his  injury  was  within  the  evil  against  which 
the  provisions  for  such  appliances  are  directed.  It  is 
not  claimed,  nor  could  it  be  under  the  evidence,  that  the 
collision  was  proximately  attributable  to  a  violation  of 
those  provisions,  but  only  that  had  they  been  complied 
with,  it  would  not  have  resulted  in  injury  to  the  de- 
ceased. It  therefore  is  necessary  to  consider  with  what 
purpose  couplers  and  drawbars  of  the  kind  indicated 
are  required,  for  where  a  duty  is  imposed  for  the  pro- 
tection of  persons  in  particular  situations  or  relations,  a 
breach  of  it  which  happens  to  result  in  injury  to  one  in 
an  altogether  different  situation  or  relation  is  not  as  to 
him  actionable.  .  .  .  We  are  of  opinion  that  the  de- 
ceased, who  was  not  endeavoring  to  couple  or  uncouple 
the  car  or  to  handle  it  in  any  way  but  was  riding  on 
the  colliding  engine,  was  not  in  a  situation  where  the 
absence  of  the  prescribed  coupler  and  drawbar  operated 
as  a  breach  of  a  duty  imposed  for  his  benefit,  and  that 
the  Supreme  Court  of  the  State  erred  in  concluding  that 
the  Safety  Ajopliance  Acts  required  it  to  hold  other- 
wise." 

§  811.  Employes  Entering  Between  cars  for  Other 
Purposes  than  Coupling  or  Uncoupling.  The  Supreme 
Court  of  Minnesota,  in  an  action  under  the  Federal 
Safety  Appliance  Act,  held  that  if  an  employe  goes  be- 
tween the  ends  of  cars  for  a  purpose  not  connected  with 
the  duty  of  coupling  or  uncoupling  of  the  cars,  he  is  not 
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witliin  Die  protection  of  the  statute  for  the  reason  that, 
under  such  circumstances,  if  injured,  it  could  not  l>e  held 
that  the  defective  coupler  was  the  proximate  cause  of 
his  misfortune.^*  In  that  case  it  appeared  that  the  rules 
of  the  railroad  company  pi'ohihilod  men  from  going 
between  moving  cars.  An  em})l()ye,  while  moving  a  car 
in  a  switch  yard,  stepped  in  front  of  the  car  while  it  was 
between  300  aiid  400  feet  from  the  car  to  whicli  it  w^as  to 
be  coui)led,  for  the  purpose  of  opening  the  knuckle. 
In  deciding  that  the  employe,  in  attempting  to  open 
the  knuckle  under  such  circumstances  was  engaged  in 
the  act  of  coupling,  the  court  said:  "The  close  question 
in  the  case  is  one  of  fact — whether,  in  going  in  front  of 
the  car  to  open  the  knuckle,  the  plaintiff  could  be  said 
to  be  engaged  in  making  a  coupling;  or,  in  other  words, 
was  the  situation  such  that  plaintiff's  duties  required 
him  to  then  go  in  front  of  the  car  to  attempt  to  open 
the  knuckle;  it  is  clear  that  if  the  plaintiff,  out  of  idle 
curiosity,  tried  to  open  the  knuckle,  or  for  any  reason 
not  connected  with  the  duty  to  make  a  coupling,  it 
could  not  be  held  that  the  defective  coupler  was  the 
proximate  cause  of  his  misfortune.  'Going  between 
moving  cars  to  couple  or  uncouple  is  positively  for- 
bidden' was  a  rule  of  the  defendant  of  which  the  plain- 
tiff had  knowledge,  and,  as  above  stated,  the  coui-t  in- 
structed the  jury  that  disobedience  of  this  rule  defeated 
the  right  to  recover,  unless  the  jury  found  that  the 
plaintiff  w\as  then  engaged  in  making  a  coupling,  and, 
owing  to  the  failure  of  the  coupler  to  work,  it  was 
necessary  to  go  in  front  of  the  moving  car  to  open  the 
knuckle.  When  the  accident  happened,  the  car  was  be- 
tween 300  and  400  feet  from  the  car  to  which  it  was  to 
be  coupled.  A  coupling  cannot  be  made  unless  the 
knuckle  on  one  of  the  two  cars  to  be  coupled  is  open. 
The  object  of  the  crew  was  to  send  this  car  down  with 
force  sufficient  to  couple  it  by  the  impact  with  the 
train  left  standing  on  the  passing  track.  Before  the 
plaintiff  left  the  car,  and  before  it  came  in  contact  with 

18.     Burho  V.  Minneapolis  &  St.       L.  R.   Co.,  121   Minn.   326,   141   N. 

W.    300. 
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the  standing  train,  the  knuckle  was  to  be  opened.  Tt 
wonld  seem  not  very  important  at  what  particular  point 
the  work  was  done,  so  long  as  the  necessity  of  its  doing 
arose  from  the  defective  coupler.  The  contention  of 
defendant  that  plaintiff  could  have  run  ahead  of  the  car 
and  opened  the  knuckle  of  the  standing  car  is  of  no 
merit.  At  the  most,  it  goes  to  plaintiff's  contributory 
negligence,  which  is  not  defensive  matler  in  these  ac- 
tions. We  think  there  was  evidence  to  sustain  the  find- 
ing of  the  jury  that  plaintiff  was  engaged  in  making  a 
coupling,  at  the  time  he  was  injured,  in  the  customary 
way  of  making  it,  when  a  coupler  fails  to  work  properly. " 

§  812.  Effect  of  Equipping  Cars  with  Automatic 
Couplers  of  Different  Patterns.  In  an  early  decision 
construing  the  original  Safety  Appliance  Act,  the  federal 
Circuit  Court  of  Appeals  held  that  the  statute  was  not 
violated  where  two  cars  were  equipped  with  automatic 
couplers  and  would  not  couple  automatically  by  impact 
because  the  two  were  of  different  patterns  or  kinds.^^ 
"But",  said  the  Supreme  Court  in  passing  on  the  same 
case  on  writ  of  error,  "we  think  that  what  the  act 
plainly  forbade  was  the  use  of  cars  which  could  not  be 
coupled  together  automatically  by  impact,  by  means  of 
the  couplers  actually  used  on  the  cars  to  be  coupled. 
The  object  was  to  protect  the  lives  and  limbs  of  rail- 
road employes  by  rendering  it  unnecessary  for  a  man 
operating  the  couplers  to  go  between  the  ends  of  the 
cars,  and  that  object  would  be  defeated,  not  necessarily 
by  the  use  of  automatic  couplers  of  different  kinds,  but 
if  those  different  kinds  would  not  automatically  couple 
with  each  other.  The  point  was  that  the  railroad  com- 
panies should  be  compelled,  respectively,  to  adopt  de- 
vices, whatever  they  were,  which  would  act  so  far  uni- 
formly as  to  eliminate  the  danger  consequent  on  men 
going  between  the  cars.  If  the  language  used  were 
open  to  construction,  we  are  constrained  to  say  that  the 

19.     Johnson   v.   Southern   Pac.       Co.,    54    C.    C.    A.    508,    117    Fed. 

462. 
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construction  put  upon  the  act  by  the  Circuit  Court  of 
A])pea]s  was  alto^-etlier  too  narrow.'"" 

§  813.  Coupler  Provision  Applies  to  all  Cars  on 
Interstate  Highways  by  Rail.  The  coupler  provision 
of  the  Safety  Appliance  Act  as  amended  in  1903  applies, 
in  all  cases,  to  all  cars,  locomotives,  tenders  and  similar 
vehicles  on  any  railroad  eng-agcd  in  interstate  commerce 
and  to  all  locomotives,  tenders,  cars  and  similar  vehicles 
used  in  connection  therewith  without  reference  to 
whether  the  couplers  brought  together  are  of  the  same 
kind,  make  or  type,  or  whether  the  particular  vehicles 
are,  at  the  time,  employed  in  interstate  commerce  or 
not.'^ 

§  814.  Automatic  Couplers  Required  in  Switching 
Operations  as  Well  as  in  Line  Movements.  The  auto- 
matic coupler  provision  of  the  statute  has  a  broader  ap- 
plication than  the  train  brake  provision,  for  it  embraces 
all  switching  movements  as  well  as  train  operations. 
The  air  brake  provision  deals  with  the  running  of  a 
train  but  the  automatic  coupler  provision  relates  to 
the  hauling  or  using  of  a  car.  In  the  former  a  train 
is  a  unit  and  in  tlie  other  a  car."    *'To  hold  that  the 

20.  Johnson  v.  Southern  Pac.  v.  Campbell,  44  Colo.  1,  96  Pac. 
Co.,  196  U.  S.  1,  49  L.  Ed.  363,  25  986,  the  court  erroneously  decided 
Sup.   Ct.    158.  that  the  statute  did  not  apply  un- 

21.  San  Antonio  &  A.  P.  R.  Co.  less  the  car  was  loaded  with  in- 
V.   Wagner,    241  U.   S.   476,   60   L.  terstate  freight. 

Ed.  1110,  36  Sup.  Ct.  626;  Texas  22.  United  States  v.  Erie  R. 
&  P.  R.  Co.  V.  Rigsby,  241  U.  S.  Co.,  237  U.  S.  402,  59  L.  Ed.  1019, 
33,  60  L.  Ed.  874,  36  Sup.  Ct.  35  Sup.  Ct.  621,  in  which  the 
482;  Chicago,  R.  -I.  &  P.  R.  Co.  court  said:  "The  other  provis- 
V.  Brown,  229  U.  S.  317,  57  L.  ions  calling  for  automatic  coup- 
Ed.  1204,  33  Sup.  Ct.  840,  3  N.  lers  and  grab  irons  are  of  broad- 
C.  C.  A.  826;  Southern  R.  Co.  er  application  and  embrace  switch- 
V.  United  States,  222  U.  S.  20,  56  ing  operations  as  well  as  train 
L.  Ed.  72,  32  Sup.  Ct.  2,  3  N.  C.  movements,  for  both  involve  a 
C.  A.  822;  Johnson  v.  Southern  hauling  or  using  of  cars."  To 
Pac.  Co.,  196  U.  S.  1.  49  L.  Ed.  the  same  effect  are  the  following 
363,  25  Sup.  Ct.  158.  cases:  Minneapolis,  St.  P.  &  S. 
In  Rio  Grande  Southern  R.  Co.  S.  M.  R.  Co.  v.  Popplar,  237  U.  S. 
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words  'while  such  ear  was  being  used  by  such  carrier 
upon  its  line  of  railroad'  are  intended  to  limit  the  stat- 
ute in  its  application  to  the  main  line,  would  in  a  large 
degree  nullify  the  act.  When  we  consider  the  statute 
in  regard  to  safety  appliances,  we  are  forced  to  tlie 
conclusion  that  it  must  have  been  the  intention  of  Con- 
gress that  the  same  should  apply  to  sidetracks  and 
yard  tracks  as  well  as  main  lines."" 

§  815.  Statute  Applies  to  Coupling  as  well  as  to 
Uncoupling.  In  the  early  litigation  involving  the  stat- 
ute, an  attempt  was  made  to  construe  the  provision 
forbidding  men  to  go  between  the  ends  of  the  cars  as 
applicable  solely  to  the  uncoupling  operation.  It  was 
contended  that  the  clause  "without  the  necessity  of  men 
going  between  the  ends  of  the  cars"  modified  the  word 


369,  59  L.  Ed.  1000,  35  Sup.  Ct. 
609;  Southern  R.  Co.  v.  Crockett, 
234  U.  S.  725,  58  L.  Ed.  1564,  34 
Sup.  Ct.  897;  Chicago  Junct.  R. 
Co.  V.  King,  222  U.  S.  222,  5G  L. 
Ed.  173,  32  Sup.  Ct.  79;  South- 
ern R.  Co.  V.  United  States,  222 
U.  S.  20,  56  L.  Ed.  72,  32  Sup.  Ct. 
2,  3  N.  C.  C.  A.  822;  Chicago,  B. 
&  Q.  R.  Co.  V.  United  States,  220 
U.  S.  559,  55  L.  Ed.  582,  31  Sup. 
Ct.  612;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Taylor,  210  U.  S.  281,  52 
L.  Ed.  1061,  28  Sup.  Ct.  616; 
Schlemmer  v.  Buffalo,  R.  &  P. 
R.  Co.,  205  U.  S.  1,  51  L.  Ed.  681, 
72  Sup.  Ct.  407,  also  the  same 
case  again  reported  in  220  U.  S. 
590,  55  L.  Ed.  596,  31  Sup.  Ct. 
561;  Johnson  v.  Southern  Pac. 
Co.,  196  U.  S.  1,  49  L.  Ed.  363, 
25  Sup.  Ct.  158;  Chicago,  B.  &  Q. 
R.  Co.  V.  United  States,  127  C. 
C.  A.  438,  211  Fed.  12;  United 
States  V.  Western  &  A.  R.  Co., 
184  Fed.  336;  Erie  R.  Co.  v.  Rus- 
sell, 183  Fed.  722;  Johnson  v. 
Great  Northern  R.    Co.,  120  C  C. 


A.  89,  178  Fed.  643;  Chicago,  M. 
&  St.  P.  Ry.  Co.  V.  United  States, 
91  C.  C.  A.  373,  165  Fed.  423,  20 
L.  R.  A.  (N.  S.)  473;  United 
States  V.  Pittsburgh,  C,  C.  &  St. 
L.  Ry.   Co.,  143    Fed.   360. 

"It  would  be  a  narrow  and 
limited  construction  of  this  stat- 
ute to  say  that  it  was  only  ap- 
plicable in  cases  where  the  cars 
at  the  very  moment  of  the  in- 
jury are  being  actually  used  in 
moving  interstate  traffic,  and  not 
to  cars  where  the  injury  occurs 
in  the  making  up  .of  a  train  of 
cars  for  the  purpose  of  moving 
interstate  traffic.  The  language 
employed  in  the  statute,  as  well 
as  the  beneficient  purpose  for 
which  it  was  intended — the  pre- 
servation of  human  life — forbids 
an  interpretation  so  narrow." 
Dowdell,  J.,  in  Mobile,  J.  &  K.  C. 
R.  Co.  V.  Bromberg,  141  Ala.  258, 
37    So.   395. 

23.  United  States  v.  Chesapeake 
&  O.  R.  Co.,  130  C.  C.  A.  262,  213 
Fed.   748. 


<§,  81G]  Automatic    Couplers.  1353 

"uncoupling-"  only  and  tliat  the  statute  did  not  forbid 
employes  from  ^oing  between  the  ends  of  the  cars  when 
coupling  them  together.  But  the  courts,  in  giving 
effect  to  the  plain  and  apparent  purpose  of  the  statute, 
removed  the  uncertainty  of  its  meaning  by  holding  that 
a  comma  should  be  inserted  after  the  word  ''uncoupling.'.' 
So  construed,  the  last  clause  of  Section  2  plainly  modifies 
and  ai)plios  to  the  coupling  as  well  as  the  uncoupling." 

§  816.  Coupling  of  Air  and  Steam  Hose  Between 
Cars  No  Part  of  Coupling  Operation.  While  the  statute 
forbids  railroad  onii)]oyes  from  going  between  cars  to 
couple  them,  the  coupling  of  air  and  steam  hose  is  no 
part  of  the  coupling  apparatus  within  the  meaning  of 
the  statute,  and  hence  it  is  not  a  violation  of  law  for 
employes  to  go  between  cars  to  connect  the  air  and  steam 
hose.^'^  The  statute  has  been  so  construed  by  the  Inter- 
state Commerce  Commission,  which  is  the  governmental 
body  charged  with  the  execution  of  the  Safety  Ap- 
pliance Act.  In  its  annual  report  for  the  year  1907,  the 
Commission  said:  ''There  should  also  be  an  amendment 
to  the  law  requiring  the  use  of  automatic  steam  hose 
couplers.  The  vast  increase  in  the  number  of  air 
brakes  has  enonnously  increased  the  danger  to  which 
the  men  are  subjected  by  going  between  the  cars  to 
couple  and  uncouple  hose.  Many  casualties  are  due  to 
this  cause  and  as  automatic  appliances  for  the  con- 
nection  of   steam   and   air   hose  are   no   longer   an   ex- 

24.     Johnson  v.   Southern    Pac.  be,  with  a  comma  after  the  word 

Co.,   196   U.  S.   1,   49   L.   Ed.   363,  'uncoupled'  this  becomes  entirely 

25   Sup.   Ct.   158,   in   which  Chief  clear."     To    the   same   effect   are 

Justice     Fuller   said:      "We     dis-  United   States  v.   Nevada  County 

miss    as    without    merit   the  sug-  Narrow   Gauge    R.   Co.,   167   Fed. 

gestion,    which     has     been    made  ggg.    Chicago  M.  &  St.  P.  R.  Co. 

with  the  words  'without  the  no-  ^    voelker,   65   C.    C.  A.  226,  129 

cessity  of  men  going  between  the  p^^j  532,  70  L.  R.  A.  264;  Mont- 
ends  of  the  cars'  which  are  the 
test  of  compliance  with  Section 
2,  apply  only  to  the  act  of  un- 
coupling. The  phrase  literally 
covers  both  coupling  and  uncoup-  25.     Yost  v.  Union  Pac.    R.  Co., 

ling,    and     if    read,    as    it    should  245    Mo.    219,    149    S.   W.     577. 


gomery  v.  Carolina  &  N.  W.  R. 
Co.,  163  N.  C.  597,  80  S.  E. 
83. 
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periment,  it  is  believed  that  their  use  may  properly  be 
enforced  by  la^w. "  No  such  amendmeDt  has  as  yet 
been  passed  by  Congress.  The  charge  of  Judge  Dodge, 
therefore,  to  a  jury,  in  United  States  v.  Boston  &  M. 
R.  Co.,^^  to  the  effect  that  an  employe  connecting  or 
disconnecting  the  air  hose  between  cars  is  engaged  in 
coupling  or  uncoupling  cars  within  the  meaning  of  the 
connect  the  hose,  in  order  to  connect  or  disconnect  the 
statute  if  it  is  necessary  for  him  to  connect  or  dis- 
cars,  is  an  erroneous  interpretation  of  the  statute. 

§  817.  Operative  Couplers  Required  at  Both  Ends 
of  Cars.  The  statute  prohibits  the  movement  or  use  of 
any  car  not  equipped  with  "couplers"  which  can ~  be 
coupled  and  uncoupled,  without  the  necessity  of  men 
going  between  the  "ends"  of  the  cars.  This  con- 
gressional direction  means  that  every  common  carrier 
subject  to  the  act  must  equip  its  cars  so  that  there  shall 
be  automatic  couplers  at  both  ends.  The  statute  re- 
quires that  each  car  taken  separately  shall  be  completely 
equipped,  that  is,  couplers  at  both  ends  must  be  in  good 
order." 

26.  168   Fed.    148.  carrier,  such  as  a  railroad,  must 

27.  United  States  v.  Philadel-  equip  its  cars  so  there  shall  be 
phia  &  R.  Ry.  Co.,  223  Fed.  215;  at  both  ends  a  coupler  which  will 
United  States  v.  Southern  Ry.  Co.,  couple  automatically  by  impact 
170  Fed.  1014;  United  States  v.  when  it  comes  in  contact  with 
Baltimore  &  O.  R.  Co.,  170  Fed.  another  car,  and  which  may  be 
456;  United  States  v.  Southern  uncoupled  also  from  the  side 
Pac.  Co.,  167  Fed.  699;  United  without  the  necessity  of  a  man 
States  V.  Atchison,  T.  &  S.  F.  Ry.  going  between  the  ends  of  the 
Co.,  167  Fed.  696;  United  States  two  cars  in  order  to  perform 
V.  Denver  &  R.  G.  R.  Co.,  90  C.  that  operation.  That  requires 
C.  A.  329,  163  Fed.  519;  United  that  each  car  taken  separately 
States  V.  Louisville  &  N.  R.  Co.,  shall  be  complete — completely 
162  Fed.  185;  United  States  v.  equipped;  that  is  to  say,  that 
Philadelphia  &  R.  Ry.  Co.,  160  one  coupler  should  be  in  good 
Fed.  696;  United  States  v.  Cen-  order  and  the  other  should  be 
tral  of  Georgia  Ry.  Co.,  157  Fed.  defective,  although  it  appears 
893.  from   the   testimony   in   the   case 

"The  meaning  of  that  section  that  under  certain  circumstances 
Is  clear  enough.  The  direction  even  if  one  of  the  couplers  is 
of  Congress  is  that  any  common       defective  the  process  of  coupling 
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818.  Exception  to  the  Foregoing- — Conflicting 
Rulings.  But  tlio  l^Mlcral  Circuit  Court  of  A])|>('als  for 
the  Seventh  Circuit  lias  decided  that  the  rule  laid  down 
in  tlie  procedin<?  ])ara,i^^raph  does  not  apply  to  a  loco- 
motive eni^ine  used  in  interstate  commerce  where  the 
coupler  at  one  end  was  never  used  or  intended  to  be 
used,  tlie  lock  chain  having  been  disconnected  and  the 
knuckle  removed  so  that  no  car  could  be  coupled  to 
the  engine  at  that  end  or  uncoupled  therefrom.^^    The 


may  nevertheless  take  place  pro- 
vided the  coupler  upon  the  car 
with  which  the  defective  car 
comes  in  contact  is  in  good  order. 
If  the  two  ends  that  come  to- 
gether were  both  out  of  order 
then  the  coupling  could  not  take 
place  automatically,  but  if  one 
of  them  is  in  good  order  while 
the  other  is  not,  then,  under 
certain  circumstances,  the  coupl- 
ing may  take  place  automatically 
just  the  same  as  though  both 
cars  were  thoroughly  equipped. 
But,  however  that  may  be,  the 
Act  of  Congress  does  not  permit 
such  a  situation  to  exist.  It  re- 
quires that  each  car  taken,  by  it- 
self shall  have  the  couplers  at 
both  ends  in  good  order,  so  that 
at  each  end  the  coupler  may 
perform  its  service  in  the  manner 
directed  by  the  statute — that  is 
to  say,  automatically  by  the  im- 
pact of  the  two  cars." — Charge  of 
Judge  McPherson  in  United 
States  V.  Philadelphia  &  R.  Ry. 
Co..   stipra. 

"The  Safety  Appliance  Act  re- 
quires that  each  coupler  on  a 
car  be  operative  in  itself,  so  that 
an  employe  will  not  have  to  go 
to  another  car  to  couple  and  un- 
couple the  car  in  question.  The 
provisions  as  to  coupling  and  un- 
coupling apply  to  the  coupler  on 
each  end  of  every  car  subject  to 


the  law.  It  is  wholly  immaterial 
in  what  condition  was  the  coupler 
of  the  adjacent  car  or  any  other 
car  or  cars  to  which  each  car 
sued  upon  was,  or  was  to  be, 
coupled.  The  equipment  on  each 
end  of  these  two  cars  must  be  in 
such  condition  that  whenever 
called  upon  for  use  it  can  be 
operated  without  the  necessity  of 
men  going  between  the  ends  of 
the  cars." — Hundley,  J.,  in  United 
States  V.  Central  of  Ga.  Ry.  Co., 
supra. 

28.  Wabash  R.  Co.  v.  United 
States,  97  C.  C.  A.  284,  172  Fed. 
864,  wherein  the  court  said: 
"The  argument  of  the  Govern- 
mept  may  be  reduced  to  this 
syllogism:  The  Interstate  Com- 
merce Act  (Act  Feb.  4,  1887,  c. 
104,  24  Stat.,  379  (U.  S.  Comp. 
St.  1901,  p.  3154)  amended  by 
Act  June  29,  1906,  c.  3591,  34 
Stat.  584  (U.  S.  Comp.  St.  Supp. 
1907,  p.  892)  requires  that  every 
'car'  used  in  moving  interstate 
traffic  shall  be  equipped  with 
'couplers'  coupling  automatical- 
ly with  impact;  the  Supreme 
Court  has  held  in  Johnson  v. 
Southern  Pacific  Company,  196 
U.  S.  1,  25  Sup.  Ct.  158.  49  L. 
Ed.  363,  that  a  locomotive  engine 
is  a  car  within  the  meaning  of 
the  statute;  therefore,  locomotive 
engines    must    be    equipped    with 
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Federal  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
in  an  opinion  that  seems  more  in  harmony  with  the 
interpretation  and  construction  given  the  Safety  Ap- 
pliance Act  by  the  supreme  court,  disapproved  this 
rule  although  the  facts  in  the  case  before  it  were  not 
similar,  as  the  railroad  company  was  attempting  to  use 
a  defective  coupler  at  the  end  of  the  engine  in 
question.^^ 

§  819.     Automatic  Couplers  not  Required  on  Singly 
Operated  Self-Propelled  Trolley  Cars.    While  the  second 


"couplers'  and  in  as  much  as  'coup- 
lers' means  more  than  one  coup- 
ler, and  if  more  than  a  coupler  on 
the  tender  is  used  the  other  must 
be  used  on  the  B  end  of  the 
engine,  therefore,  an  engine  un- 
equipped with  a  coupler  at  its  B 
end,  in  accordance  with  the  re- 
quirements of  the  Act,  is  a  viola- 
tion of  the  Act.  The  difficulty 
with  this  reasoning  is,  first,  in 
the  assumption  that  under  the 
doctrine  of  the  Johnson  Case 
a  locomotive  and  a  car  are  synon- 
ymous terms  in  every  respect  and 
for  every  purpose — a  ridigity 
of  construction  that  the  Supreme 
Court  never  intended;  and  the 
second  difficulty  is  in  the  assump- 
tion that,  because  couplers,  in 
the  statute,  is  in  the  plural,  there 
can  be  no  car  wihout  a  coupler 
at  each  end,  irrespective  of  the 
use  to  which  such  car  is  put.  As 
was  said  by  the  Supreme  Court 
in  the  Johnson  Case,  the  primary 
object  of  the  act  was  to  promote 
the  public  welfare  by  securing 
the  safety  of  employees  and  tra- 
velers. Its  design  to  give  relief 
was  wore  dominant  than  to  inflict 
punishment — a  view  of  the  stat- 
ute is  wholly  irreconcilable  with 
a  construction  that  would  require 
the    designated    couplers     to     be 


placed    where    they    were     never 
used  or  intended  to  be  used. 

29.  Chicago,  M.  &  P.  S.  R.  Co. 
V.  United  States,  116  C.  C.  A.  444, 
196   Fed.   882. 

Judge  Dickinson,  in  United 
States  V.  Philadelphia  &  R.  Ry. 
Co.,  223  Fed.  215,  decides  that 
there  is  no  inconsistency  between 
these  two  rulings.  He  said: 
"We  have  for  our  guidance  to  the 
proper  answer  to  this  question 
the  ruling  that  a  car  intended 
in  its  use  to  be  coupled  at  either 
end  must  have  a  coupling  device 
at  each  end  (U.  S.  v.  P.  &  R.  Ry. 
Co.  (D.  C.)  160  Fed.  696),  and 
the  further  ruling  that  a  locomo- 
tive engine  need  not  be  designed 
and  constructed  so  that  cars  may 
be  coupled  to  it  at  its  front  end 
(Wabash  R.  Co.  v.  U.  S.  172  Fed. 
864,  97  C.  C.  A.  284).  There 
is  no  inconsistency  in  these  two 
rulings.  It  is  the  use  of  the 
car  which  controls,  and  therefore 
the  intended  use  which  deter- 
mines the  equipment.  The  facts 
of  this  case  suggest  these  obser- 
vations. The  requirement  of  the 
law  is  not  that  some  kind  of 
coupling  device  shall  be  provided 
so  that  cars  may  be  coupled  with- 
out risk  to  human  life  or  limb, 
but   the   requirement   is    that   no 
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section  of  the  original  statute  declared  it  to  be  unlawful 
for  any  common  carrier  engaged  in  interstate  commerce 
by  railroad  to  haul  or  ])ennit  to  he  hauled  or  used  on 
its  line,  any  car  used  in  moving  interstate  traffic  not 
equipped  with  automatic  couplers,  the  Federal  Circuit 
Court  of  Appeals  for  the  second  circuit,  has  hehl  that 
the  statute  does  not  apply  to  a  self-propelled  trolley  car 
being  operated  without  any  connection  with  other  cars.^° 
"It  seems  to  us,"  said  the  court,  "that  a  fair  reading 
of  section  2,  which  renders  it  unlawful  for  improperly 
equipped  cars  'to  be  hauled  or  used'  on  any  line  en- 
gaged in  interstate  commerce,  shows  (as  does  the  title 
of  the  act)  that  the  mischief  intended  to  be  reached 
consisted  in  using  cars  that  were  to  be  hauled,  and  not 
to  vehicles  wSelf -propelled,  and  neither  hauled  by  any 
other  vehicle,  nor  themselves  engaged  in  hauling.  We 
are  therefore  of  opinion  that  a  verdict  should  not  have 
been  directed  against  the  defendant  below  in  respect  to 
to  those  trolley  cars  operating  singly  at  the  time  of  the 
alleged  offense,  and  not  shown  to  be  used  in  trains. 
But  when  such  cars  are  coupled  together,  and,  so 
coupled,  engaged  in  interstate  commerce,  they  are  in  our 
opinion  within  the  purview  of  the  statute.  The  degree 
of  danger  attending  the  coupling  of  such  cars,  the  diffi- 
culty of  arranging  a  proper  automatic  system,  and  the 
amount  of  hauling  done  when  each  car  takes  power 
through  its  own  trolley,  are  not  matters  for  the  court. 
We  hold  no  more  than  that  singly  operated  cars,  not 
used  in  trains,  nor  hauled,  are  to  be  held  to  the  re- 
quirement of  automatic  couplers,  for  the  reason  (sum- 
marily stated)  that  there  would  be  no  use  for  such  a 
contrivance  if  it  existed  and  that  Congress  can  be  held 
to  have  decreed  no  such  absurdity." 

§  820.  Preparation  of  Car  for  Coupling,  Part  of 
Act  Regulated  by  Statute.  Before  the  act  of  coupling 
two  cars  is  actually  commenced,  employes  have  some- 
car  shall  be  used  unless  it  has  30.  International  R.  Co.  v. 
the  equipment  called  for  by  the  United  States,  151  C.  C.  A.  333, 
act."                                                              238   Fed.   317. 
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times  been  required  to  go  to  the  end  of  a  ear  to  prepare 
the  coupler  for  the  impact.  It  has  been  urged  that 
such  a  preparation  of  the  car  is  not  forbidden  by  the 
statute  if  the  car,  when  so  prepared,  will  couple  auto- 
matically. However,  the  preparation  of  the  coupler  and 
the  impact  itself,  it  has  been  held,  are  not  isolated  acts, 
but  are  connected  and  indivisible  parts  of  the  coupling 
operation  within  the  purview  of  the  statute. ^^  Thus, 
while  two  cars  were  standing  about  ten  feet  apart  in  a 
railroad  yard,  a  switchman  stepped  to  the  end  of  one  of 
the  cars  to  adjust  the  coupler  preparatory  to  the 
coupling  itself.  It  was  held  that  his  act  was  forbidden 
by  the  statute. ^^  In  another  case  the  same  rule  was 
applied  in  an  instruction  to  the  jury  as  follows:  "The 
jury  is  instructed  that  if  it  believes  from  a  preponderance 
of  the  evidence  that  the  defendant  hauled  the  car,  as 
alleged  in  the  first  count  of  plaintiff's  petition,  when 
the  coupling  and  uncoupling  apparatus  on  either  end  of 
said  car  was  so  constructed  that,  in  order  to  open  the 
knuckle  when  preparing  the  coupler  for  use,  it  was 
reasonably  necessary  for  a  man  to  place  part  of  his 
body,  his  arm,  or  his  leg  in  a  hazardous  or  dangerous 
position,  then  its  verdict  should  be  for  the  government.  "^^ 

§  821.  That  Coupling  Could  Have  Been  Automat- 
ically Effected  by  Using  Lever  on  Other  Side,  No  De- 
fense. The  construction  of  railroad  cars  is  such  that  fre- 
quently a  coupling  between  an  inoperative  coupler  and 
an  operative  one,  can  be  automatically  effected  by  im- 
pact without  the  necessity  of  a  man  going  between  the 

31.     Johnson    v.    Southern    Pac.  326,  141  N.  W.  300;    San  Antonio 

Co.,  196  U.  S.  1,  49  L.  Ed.  363,  25       &  A.  P.  Ry.  Co.  v.  Wagner,  

Sup.   Ct.    158;    Chicago,   M.   &   St.       Tex.    Civ.    App. ,    166    S.    W. 

P.  R.  Co.  V.  Voelker,  65  C.  C.  A.  ■     24;    Southern  R.  Co.  v.  Simmons, 

226,    129    Fed.    522,    70    L.    R.    A.  105  Va.  051,  55  S.  E.  459. 

264;   Philadelphia  &  R.  R.  Co.  v.  32.     Chicago,  M.  &  St.  P.  R.  Co. 

Winkler,     4     Penneville's     (Del.)  v.  Voelker,   65   C.   C.  A.   226,   129 

387,    56    Atl.    112;     Grand    Trunk  Fed.  522,  70  L.  R.  A.  264. 

Western  R.  Co.  v.  Poole,  175  Ind.  33.     United    States    v.    Nevada 

567,  93  N.  E.  26;    Burho  v.  Minn-  County  Narrow  Gauge  R.  Co.,  167 

eapolis  &  St.  L.  Ry.  Co.,  121  Minn.  Fed.    695. 
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ends  of  the  ears  if  the  Jever  on  the  opposite  side  of  the 
adjacent  car  is  used;  but  the  statute  does  not  contem- 
plate that  raih-oad  employes  should  be  required  to  ^o 
around,  over  or  under  the  cars  in  order  to  operate  the 
coupler  from  the  other  side  on  the  adjacent  car.  The 
statute  requires  each  car  to  be  e(piipped  so  that  it  can 
be  coupled  automatically  without  the  necessity  of  a  man 
stepping  between  the  ends  of  the  cars.  •  The  mere  fact 
that  the  coupler  on  the  adjacent  car  can  be  so  manipulat- 
ed that  it  can  be  coupled  therewith  without  a  man 
going  between  the  ends  of  the  cars,  if  the  employe  goes 
on  the  other  side,  is  no  defense.'* 


34.  Chicago,  B.  &  Q.  R.  Co. 
V.  United  States,  127  C.  C.  A. 
438,  211  Fed.  12;  Central  Ver- 
mont R.  Co.  V.  United  States,  123 
C.  C.  A.  308,  205  Fed.  40;  Nichols 
V.  Chesapeake  &  0.  R.  Co.,  115 
C.  C.  A.  GOl,  195  Fed.  913;  Nor- 
folk &  W.  R.  Co.  V.  Hazelrigg,  107 
C.  C.  A.  66,  184  Fed.  828;  United 
States  V.  Southern  Fac.  Co.,  167 
Fed.  699;  United  States  v.  Denver 
&  R.  G.  R.  Co.,  90  C.  C.  A.  329, 
163  Fed.  519;  Donegan  v.  Balti- 
more &  N.  Y.  R.  Co.,  91  C.  C.  A. 
555,  165  Fed.  869;  United  States 
V.  Central  of  Georgia  Ry.  Co., 
157  Fed.  893;  United  States  v. 
Chicago,  M.  &  St.  P.  Ry.  Co., 
149  Fed.  486. 

In  Central  Vermont  Ry.  Co. 
V.  United  States,  supra,  the  court 
said:  "Uncoupling  levers  on  the 
adjoining  ends  of  two  cars,  it 
appeared,  are  customarily  locat- 
ed upon  opposite  sides,  and  to  get 
from  the  operating  end  of  one  of 
these  levers  to  the  operating  end 
of  the  other  it  is  necessary  to  go 
over,  under,  or  around  the  train. 
And  there  was  uncontradicted 
evidence  for  the  defendant  that 
it  would  be  an  easier  method  of 
uncoupling  to  do  this  than  to  go 


between  the  cars  and  raise  the 
lockpin  of  the  defective  coupler 
by  hand.  The  District  Court  re- 
fused to  rule  that  upon  the  evi- 
dence the  plaintiff  could  not  re- 
cover the  penalties  demanded 
under  the  act,  or  to  rule  that  in 
order  to  recover  them  the  plain- 
tiff must  prove  it  impossible  to 
uncouple  each  oar  in  question 
from  the  car  to  which  it  was 
coupled  without  the  necessity  of 
a  man's  going  between  the  two 
cars,  or  to  rule  that  if  it  was 
possible  so  to  uncouple  the  two 
cars  the  act  was  not  violated, 
even  though  one  of  the  two  cou- 
pled cars  did  not  have  an  un- 
coupling lever  in  working  order. 
The  court  charged  the  jury,  in 
substance,  that  if  they  believed 
the  testimony  of  the  plaintiff's 
witnesses  they  should  find  in  its 
favor.  The  jury  having  found 
for  the  plaintiff,  the  defendant 
has  excepted  to  the  above  rulings 
and  refusals.  We  think  the  re- 
fusals and  rulings  were  right. 
What  the  act  forbids  is  the  haul- 
ing of  'any  car'  not  equipped 
as  the  act  requires.  Each  car, 
under  the  act,  must  have  couplers 
which  can   be  uncoupled   without 
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§  822.  Automatic  Couplers  Not  Required  Between 
En^e  and  Tender.  While  the  1903  amendment  specifi- 
cally requires  automatic  couplers  on  all  locomotives,  ten- 
ders, cars  and  similar  vehicles  on  all  railroads  engaged  in 
interstate  commerce,  neither  this  amendment  nor  Section 
2  of  the  original  act  requires  automatic  couplers  between 
the  engine  and  the  tender  because  a  locomotive,  com- 
posed of  an  engine  and  tender,  is  a  single  thing  and  the 
tender  and  engine  part  are  never  "separated  in  their 
ordinary  and  essential  use.  The  law  does  not  destroy 
the  integrity  of  the  locomotive  and  tender  and  the  stat- 
ute is  entirely  observed  by  having  an  automatic  coupler 
at  the  rear  end  of  the  tender.^'  Thus  where  a  fireman 
while  on  duty  fell  from  the  engine  when  the  coupling — 
drawbar  and  pin — between  the  engine  and  the  tender 
broke,  causing  the  two  parts  to  separate,  it  was  urged 
by  the  administrator,  in  the  case  cited,  that  the  Safety 
Appliance  Act  required  an  automatic  coupler  between 
the  tender  and  the  engine.  Both  the  Federal  Circuit 
Court  of  Appeals  and  the  United  States  Supreme  Court 
on  writ  of  error,  held  that  the  statute  did  not  apply  to 
such  a  connection. 

§  823.  Actual  Use  of  Coupler  not  Necessary  to 
Constitute  Offense.  If  a  coupler  is  in  fact  defective 
within  the  meaning  of  the  statute  and  the  car  is  used 
on  a  highway  of  interstate  commerce,  actual  use.  of  the 
coupler  itself,  that  is,  proof  that  the  car  was  coupled 
to  another,  necessitating  the  entrance  of  an  employe 
between  the  two  cars,  is  not  a  necessaiy  element  of 
the  offense  created  by  the  statute.'' 

§  824.  Failure  of  Pin  Lifter  to  Open  Knuckles. 
If  the  condition  of  a  coupler  is  such  that  the  knuckles 

requiring  men  to  go  between  the  answer   the   requirements   of   the 

cars.     If   these   requirements   are  car." 

not  complied  with  in  the  case  of  35.     Pennell   v.    Philadelphia   & 

a    given    car,    the   noncompliance  R.   R.   Co.,   231  U.    S.   675,   58   L. 

cannot  be  excused  by  saying  that  Ed.  430,  34  Sup.  Ct.  220. 
some   other  car  coupled   to  it   at  36.     United  States  v.  Denver  & 

the  time  had  couplers  which  did  R.  G.  R.  Co.,  90  C.  C.  A.  329,  163 

Fed.  519. 
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cannot  be  opened  with  the  use  of  tlie  pin  lifter  and  tliat 
either  of  them  must  be  opened  witl]  the  use  of  tlie  hand, 
the  coupler  is  defective  within  the  meaning  of  the  stat- 
ute as  it  will  not  couple  automatically  l)y  impact." 

§  825.  Illustrative  Cases  in  which  Violations  of 
Coupler  Provision  Held  to  be  Proximate  Cause  of  In- 
juries. AVIhtc  a  brakciiinii,  in  aitcniptiiig  to  cut  off  two 
cars  from  a  train  while  it  was  moving  slowly,  was  forced 
to  ste]i  in  between  two  cars  to  uncouple  them  because 
of  a  broken  cou]-)ler,  and  while  atterai)ting  to  pull  the  pin 
by  hand,  his  foot  was  caught  in  an  unblocked  switch, 
the  court  held  that  it  was  a  question  for  the  jury  to  de- 
teiTuine  whether  the  defective  coupler  was  the  proximate 
cause  of  the  injurj^-''^  In  another  case,  a  switchman 
stepped  to  the  end  of  a  car  to  repair  a  defective  coupler. 
While  adjusting  the  coupler,  three  other  cars  standing 
about  five  or  six  feet  from  him,  without  any  apparent 
cause,  silently  moved  and  caught  and  crushed  him.  It 
was  held  that  the  question  whether  the  defective 
coupler  was  a  proximate  cause  of  the  injury  was 
properly  submitted  to  the  jury.^^ 

§  826.  Forms  of  Instructions  for  Violation  of 
Coupler  Provision  in  Personal  Injury  Cases.  A  charge 
of  a  trial  court  to  a  juiy  telling  them  that  they  could 
not  find  for  the  plaintiff  unless,  by  a  preponderance  of 
the  evidence,  they  were  satisfied  that  at  the  time  of  the 
injury  the  cars  which  he  was  assisting  in  coupling  had 
either  never  been  eiiuipped  with  couplers  coupling 
automatically  by  impact,  or  that  the  couplers  on  said 
cars  had  become  so  broken,  out  of  repair,  defective,  or 
insufficient  that  they  would  not  couple  automatically  bv 
impact,  and  that  the  injury  was  directly  caused  either 
by  the  failure  to  so  equip  the  cars  or  by  the  fact  that 

87.     Burho    v.    Minneapolis    &  38.     I>onegan    v.    Baltimor  ?.'    & 

St.  L.  R.  Co.,  121  Minn.  326,  141  N.    Y.    Ry.    Co.,   91   C.   C.    A.   555. 

N.    W.    300;     Hurley    v.    Illinois  165  Fed.  869. 

Cent.  R.   Co.,   133  IMinn.    101,   157  39.     Erie  R.  Co.  v.  Russell,  106 

N.  W.  1005.  C.  C.  A.  160,  183  Fed.  722. 
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the  couplers  on  the  cars  had  become  so  broken,  out  of 
repair,  or  insufficient  that  they  would  not  couple  auto- 
matically by  impact,  coiTectly  defined  the  right  of  the 
plaintiff  and  the  correlative  liability  of  the  defendant.'" 

§  827.  Model  Couplers  May  Be  Exhibited  to  the 
Jury.  The  exhibition  of  model  couplers  for  the  purpose 
of  aiding  the  court  and  jury  in  acquiring  a  clear  and 
distinct  idea  of  automatic  couplers  and  defects  therein, 
is  permissible." 

40.     Wheeling  Terminal  R.  Co.  41.        Norfolk    &   W.    R.    Co.   v. 

V.  Russell,  126  C.  C.  A.  519,  209  United  States,  112  C.  C.  A.  46, 
Fed.    795.  191    Fed.   302. 
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Duties  of  Carriers  as  to  Grab  Irons,  Siltj  Steps, 
Running  Boards  and  Hand  Brakes. 

Sec.  828.  Requirement  of  Original  Act  Limited  to  Handholds  for 
Coupling  and   Uncoupling  Purposes  Only. 

Sec.  829.  Grab  Iron  Provision  Enlarged  by  Amendment  of  1903  to 
Include  Intrastate  Cars. 

Sec.  830.  Sill  Steps,  Hand  Brakes,  Ladders,  Running  Boards  and 
Certain  Grab  Irons. 

Sec.  831.  Employes  Using  Grab  Irons  for  Other  Purposes  Than  Cou- 
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Sec.  833.  Substitutes  Affording  Equal  Security  with  Grab  Iron  or 
Handhold  Unlawful. 

Sec.  834.  Duty  to  Furnish  Sill  Steps.  Running  Boards,  Hand  Brakes 
and  Handholds  Absolute  and  Mandatory. 

Sec.  835.  Duties  of  Carriers  Include  Maintenance  as  well  as  Equip- 
ment of  Cars  with  Statutory  Appliances. 

Sec.  836.     Patton  v.   Illinois  C.  R.  Co.  and  Like  Cases  Overruled. 

Sec.  837.  Extent  of  the  Requirements  of  Section  2  of  the  1910  Amend- 
ment. 

Sec.  838.  Illustrative  Violation  of  Failure  to  Maintain  Secure  Run- 
ning Board. 

Sec.  839.  Erroneous  Views  as  to  Non-Applicability  of  Hand  Brake 
Provision  to  Switching  Operations. 

Sec.  840.  Requirements  of  Section  2  of  1910  Amendment  not  Affect- 
ed by  Order  of  Interstate  Commerce  Commission  under 
Section  3. 

Sec.  841.  Purpose  of  Congress  in  Empowering  Commission  to  Pre- 
scribe Standardized  Equipment  on  all  Cars. 

§   828.     Requirement   of   Original   Act   Limited   to 
Handholds  for  Coupling  and  Uncoupling  Purposes  Only. 

The  ori^'inal  Safety  Appliance  Act  of  189o  only  required 
liandholds  or  o^'abirons  in  the  ends  and  sides  of  each 
car.^     Tlie  act  was  further  limited  in  its  application  to 

1.     United   Stales   v.    Baltimore  Commission  of  Indiana,   179   Ind. 

&  O.  R.  Co.,  184  Fed.  94:    United  23,  100  N.  E.  337. 

States  V.  Boston  &  M.  R.  Co.,  168  McDoweU,   J.,  in   United   States 

Fed.    148;    United    States   v.    Chi-  v.   Baltimore  &  O.   R.   Co.,   supra: 

cage  &   N.   W.   Ry.   Co.,   157   Fed.  "As  it  is  not  possible  to  properly 

616;    Southern  R.  Co.  v.  Railroad  assert  that  in  enacting  section  4 
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sncli  handholds  solely  for  the  greater  security  of  men  in 
coupling  and  uncoupling  cars.'  These  were  the  sole 
requirements  prior  to  the  1910  amendment  as  to  hand- 
holds. In  the  original  act  there  were  no  requirements  as 
to  ladders  or  handholds  for  brakeman  to  ascend  and 
descend  from  the  tops  of  cars,  nor  were  there  any 
provisions  as  to  sill  steps,  hand  brakes,  running  boards 
and  grabirons  on  roofs  of  cars. 

§  829.  Grab  Iron  Provision  Enlarged  by  Amendment 
of  1903  to  Include  Intrastate  Cars.  The  requirement  as 
to  grab  irons  in  the  ends  and  sides  of  each  car  for  the 
greater  security  of  men  in  coupling  and  uncoupling  cars, 
was  limited  in  the  original  act  to  cars  used  in  interstate 
commerce;  but  by  the  amendment  of  1903,  this  handhokl 
or  grab  iron  provision  was  extended  to  all  locomotives, 
tenders,  cars  and  similar  vehicles  used  on  any  railroad 
engaged  in  interstate  commerce,  and  to  all  other  loco- 


Congress   was    requiring   the   per- 
formance of  an  act  which  all  men 
will  agree  would  be  entirely  use- 
less,   it    must    be    admitted    that 
Congress   may    itself  have    passed 
judgment  on  the  utility  of  hand- 
holds,   in    addition    to    other    ap- 
pliances,   in    both    the    ends    and 
sides    of    all    cars.     If    so,    it    is 
certain    that   neither   judges    nor 
juries  have  any  power  to  review 
the   judgment   of   Congress;    and, 
if    so,    it    would    have    been   sub- 
mitting to   the   jury  the   wisdom 
or  want  of  it  displayed  by  Con- 
gress to  have  submitted  the  case 
at  bar   to   the  jury.   *   *   *   As   I 
construe  the  statute,  it  indicates 
that    Congress    has    itself    passed 
judgment      on      the      utility      of 
handholds      in      the      ends      and 
sides    of    cars,    and    it    must    be 
read     as     an     absolute     require- 
ment.      In     a     case,     therefore, 
where   it   is   admitted   that  there 
were   no   handholds   in   the   sides 


of  the  cars,  I  am  unable  to  per- 
ceive that  there  was  any  question 
of  fact  to  be  left  to  the  jury." 

2.  Dawson  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  52  C.  C.  A.  286,  114 
Fed.  870;  Daly  v.  Illinois  Cent. 
R.  Co.,  170  III.  App.  185. 

.Judge  Dodge,  in  United  States 
V.  Boston  &  M.  R.  Co.,  168  Fed. 
148,  said:  "Now,  taking  that 
section  as  it  stands,  and  giving 
due  weight  to  the  language  in 
which  the  requirements  are  ex- 
pressed, we  have  to  consider  just 
what  they  mean  as  applied  to  the 
question  arising  in  this  case,  and 
I  .shall  instruct  you,  gentlemen, 
that  section  4  requires  secure 
grabirons  or  handholds  at  those 
points  in  the  end  of  each  car 
where  they  are  reasonably  necess- 
ary in  order  to  afford  to  men  cou- 
pling or  uncoupling  cars  greater 
security  than  would  be  afforded 
them  in  the  absence  of  any  grab 
iron    or    handhold    at    that   point 
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motives,   cars  and   similar  vehicles  used   in   connection 
therewith.^ 

§  830.  Sill  Steps,  Hand  Brakes,  Ladders,  Running 
Boards  and  Certain  Grab  Irons.  Tiidcr  tiie  provisions 
of  Section  2  of  the  TJIO  anieiidment,  all  cars  used  on 
any  interstate  railroad  must  be  equipped  with  secure 
sill  steps  and  efficient  hand  brakes,  but  in  the  loading 
and  hauling  of  long  commodities,  requiring  more  than 
one  car,  the  hand  brakes  may  be  omitted  on  all  save  one 
of  the  cars,  while  they  are  thus  combined  for  such 
purpose.  The  amendatory  act  of  1910,  further  required 
all  common  earners  subject  to  the  act  to  provide  all 
cars  requiring  secure  ladders  and  secure  running  boards, 
to  be  equipped  with  such  ladders  and  such  running 
boards,  and  also  required  all  cars  having  ladders,  to  be 
equipped  with  secure  handholds  or  grab  irons  on  the 
roofs  at  the  tops  of  such  ladders.* 


or  of  any  appliance  affording 
equal  security  with  a  grab  iron 
or    handhold." 

3.  "The  rule  of  the  law  to  be 
deduced  from  the  plain  reading 
of  the  statute  as  amended  by  the 
act  of  1903,  applicable  to  th© 
case  before  us,  may,  I  think,  be 
succinctly  stated  to  be  that  it 
shall  be  unlawful  for  any  rail- 
road company  to  use  any  car  in 
interstate  commerce  that  is  not 
provided  with  secure  grabirons 
or  handholds  in  the{  ends  and 
sides  of  each  car  for  greater  safe- 
ty to  men  in  coupling  and  un- 
coupling cars,  and  by  the  amend- 
ment of  1903  the  prohibition  of 
such  use  is  extended  to  all  trains, 
locomotives,  tenders,  cars,  and 
similar  vehicles  used  on  any  rail- 
road engaged  in  interstate  com- 
merce, and  to  all  other  locomo- 
tives, cars,  and  similar  vehicles 
used  in  connection  therewith. 
Under  the  statement  of  the  rule 


declared  by  the  statute,  it  would 
follow  that  if  a  car  containing 
an  interstate  shipment  was  locally 
hauled,  as  in  this  case,  with 
other  cars  containing  local  freight 
only,  and  such  local  trip  con- 
stituted any  part,  however,  short, 
of  the  interstate  trip,  and  a  car 
containing  local  freight  only,  out 
of  repair  as  to  grabirons,  should 
be  used  in  connection  with  the 
car  containing  the  interstate  ship- 
ment, the  railroad  so  using  the 
local  car  in  connection  with  the 
interstate  car  would  be  guilty 
of  a  violation  of  the  statute,  and 
subject  to  its  penalty."— United 
States  V.  Illinois  Cent.  R.  Co.,  166 
Fed.   997. 

4.  Illinois  Cent.  R.  Co.  v. 
Williams  242  U.  S.  462,  61  L.  Ed. 
437,  37  Sup.  Ct.  128;  Coleman  v. 
Illinois  Cent.  R.  Co.,  132  Minn. 
22,  155  N.  ^V.  763;  Missouri.  K.  & 
T.  Ry.  Co.  of  Texas  v.  Barrington, 
Tex.  Civ.   App.   ,   173   S. 
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§  831.  Employes  Using  Grab  Irons  for  Other  Pur- 
poses Than  Coupling  Cars,  Within  Protection  of  Statute. 
The  provision  of  Section  2  of  the  1910  amendment' 
which  prescribes  that  all  cars  requiring  ladders  shall  be 
equipped  with  secure  ladders,  grabirons  and  handholds 
is  not  qualified  by  the  phrase  ''for  the  greater  security 
of  men  in  coupling  and  uncoupling  cars,"  In  this  it 
differs  from  the  original  act  which  required  secure  grab- 
irons  for  such  pui^pose.  Hence,  since  the  1910  amend- 
ment, employes  using  the  handholds  and  ladders  for  any 
purpose  within  the  scope  of  their  duties  other  than 
coupling  or  uncouping  cars,  are  within  the  protection  of 
statute  as  amended.  Illustrating  this  principle,  a  brake- 
man  while  descending  from  the  top  of  a  car  after  setting 
the  brake  during  a  switching  movement  in  a  terminal 
yard,  fell  because  of  a  defect  in  one  of  the  handholds  that 
formed  the  rungs  of  a  ladder.  Under  these  facts,  the 
court  held  that  he  was  within  the  protection  of  the  act 
even  though  he  was  neither  coupling  nor  uncoupling 
cars.®  The  court  said:  "It  is  insisted  that  RigsbA^  was 
not  within  the  protection  of  the  act  because  he  was  not 
coupling  or  uncoupling  cars  at  the  time  he  was  injured. 
The  reference  is  to  sec.  4  of  the  act  of  March  2,  1893, 
which  requires  'secure  grab  irons  or  hand  holds  in  the 
ends  and  sides  of  each  car  for  greater  security  to  men 
in  coupling  and  uncoupling  cars.'  This  action  was  not 
based  upon  that  provision,  however,  but  upon  sec.  2  of 
the  amendment  of  1910,  which  declares:  'All  cars  must 
be  equipped  with  secure  sill  steps  and  efficient  hand 
brakes;  all  cars  requiring  secure  ladders  and  secure 
running  boards  shall  be  equipped  with  such  ladders  and 
running  boards,  and  all  cars  having  ladders  shall  also 
be  equipped  with  secure  hand  holds  or  grab  irons  on 
their  roofs  at  the  tops  of  such  ladders.'  There  can  be 
no  question  that  a  box  car  having  a  hand  brake  operated 

W.  595;   Calhoun  v.  Great  North-  6.     Texas  &  P.  R.  Co.  v.  Rigs- 

ern    R.    Co.,    162    Wis.    264,    156  by,  241  U.  S.  33,  60  L.  Ed.  874,  36 

N.  W.  198.  Sup.   Ct.   482,   affirming  138  C.   C. 

5.     36  Stat,  at  L.  298,  appendix  A.  51,  222  Fed.  221. 
G.  infra. 
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from  the  roof  requires  also  a  secure  ladder  to  enable  the 
employee  to  safely  ascend  and  descend,  and  that  the 
provision  quoted  was  intended  for  the  especial  protection 
of  employees  engaged  in  duties  such  as  that  which  plan- 
tiff  was  performing." 

§  832.  No  Distinction  between  Foreign  and  Domes- 
tic Cars.  The  statute  makes  no  distinction  between 
foreign  and  domestic  cars  as  to  the  requirements  con- 
cerning grab  irons,  handholds,  hand  brakes,  running 
boards  and  sill  steps."  "The  evidence  doubtless  showed 
that  the  car  from  which  appellee  fell  was  not  owned  by 
appeHant,  but  belonged  to  another  railway  company, 
therefore  a  'foreign  car,'  but  that  fact,  under  the  law  as 
it  exists  now  and  as  it  existed  at  the  time  appellee  was 
injured,  did  not  relieve  appellant  of  the  duty  of  main- 
taining the  handhold  upon  said  car  whch  gave  way  and 
caused  appellee  to  fall,  in  a  safe  and  secure  condition."* 

§  833.  Substitutes  Affording  Equal  Security  with 
Grab  Iron  or  Handhold  Unlawful.  Although  the  original 
act  prescribed  that  it  was  unlawful  for  any  railroad 
company  to  use  any  car  in  interstate  commerce  that 
was  not  provided  with  secure  grab  irons  or  handholds 
in  the  ends  and  sides  of  each  car  for  the  greater  security 
to  men  in  coupling  and  uncoupling  cars,  the  court  in 
United  States  v.  Boston  &  M.  R.  Co.,^  an  action  for  a 
penalty,  charged  the  jury  that  if  the  car  in  question 
was  supplied  with  some  other  appliance,  such  as  a  ladder 
or  brake  level  which  afforded  equal  security  with  a 
grab  iron  or  a  handhold  at  that  point,  then  the  law  had 
not  been  violated  so  far  as  the  grab  iron  or  handhold 
was  concerned.    In  that  case  the  court  adopted  the  view 

7.     Missouri,   K.   &   T.    Ry.   Co.  to  any  car  in  use  by  the  carrier." 

of  Texas  v.  Harrington,  Tex.  8.     Missouri,  O.  &  G.  Ry.  Co.,  v. 

Civ.    App.    ,    173    S.    W.    595,  Plemmons,    Tex.    Civ    App. 

in  which  the  court  said:       "Nor  ,  11  N.  C.  C.  A.  1056.  171  S. 

does    the    fact    that    the    car    in  W.   259. 

question  was  a  'foreign  car'  alter  9.    168    Fed.    148,    decided    Jan. 

the    case.    The    Safety    Appliance  5,   1909. 

Acts,    as    we    ujiderstand,    apply 
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that  if  the  carrier  supplied  something  which  performed 
all  the  functions  of  a  grab  iron  or  a  handhold,  it  was 
the  same  thing  as  having  what  is  properly  called  a  grab 
iron  or  a  handhold  at  that  point.  But  the  rule  of  law 
applied  in  this  case  has  been  emphatically  rejected  by 
the  United  States  Supreme  Court."  It  is  not  permissible 
to  allow  the  provisions  of  the  Safety  Appliance  Act  to  be 
satisfied  by  equivalents  or  by  anything  else  than  literal 
compliance  with  what  the  statute  prescribes. 

§  834.  Duty  to  Furnish  Sill  Steps,  Running  Boards, 
Hand  Brakes  and  Handholds  Absolute  and  Mandatory. 

The  duty  imposed  by  Section  2  of  the  1910  amendment 
requiring  secure  sill  steps  on  all  cars,  and  efficient 
hand  brakes,  ladders,  running  boards  and  handholds  on 
roofs  of  certain  cars  is  absolute  and  manadory,"  and 
ignorance  or  a  failure  to  discover  the  defects  by  in- 
spection or  by  the  exercise  of  any  care,  is  no  defense  in 
either  a  penal  or  personal  injury  action.  The  same  duty 
exists  as  to  the  appliances  required  in  the  1910  amend- 
ment that  was  held  to  be  imposed  by  the  provisions  of 
the  original  act.^" 

§  835.    Duties  of  Carriers  Include  Maintenance  as 
well  as  Equipment  of  Cars  with  Statutory  Appliances. 

It  follows  therefore  from  the  principles  enforced  in  the 
cases  cited  in  the  foregoing  paragraph  that  the  duties 

10.  St.  Joseph  &  G.  I.  R.  Co.  v.       Co.  of  Texas  v.   Barrington,  

Moore,  243   U.    S.   311,   61   L.   Ed.       Tex.    Civ.    App.   ,    173    S.    W. 

741,   37    Sup.   Ct.    278.  595. 

11.  United  States  Texas  &  P.  Wisconsin.  Calhoun  v.  Great 
R.  Co.  V.  Rigsby,  241  U.  S.  33,  60  Northern  R.  Co.,  162  Wis.  264, 
L.   Ed.   874,   36   Sup.   Ct.   482.  -^^q  j^    ^    ^93 

Minnesota.  McNaney  v.  Chicago,  ^^      Chicago,  B.  &  Q.  R.  Co.  v. 

R.  I.  &  P.  R.  Co.,  132  Minn.  391,  ^^.^^^   g,^^^^    ^20   U.    S.   559,   55 

157  N.  W  650;  Coleman  v.  Ilhnois  3^  ^        ^^             ^^^^ 

cent    R.    CO.,    132    Mmn.    22,    155  ^    ^^    ^^^.^  ^   ^    ^    ^    ^^^   ^^^ 

New  Mexico.  Thayer  v.  Denver  U.  S.  580,  55  L.  Ed.  590,  31  Sup. 

&  R    G    R    Co,   21   N.  Mex.   330,  Ct.  017;    St.  Louis,  I.  M.  &  S.  R. 

154  Pac.  091.  Co.   v.   Taylor,   210   U.   S.    281,   52 

Texas.     Missouri,    K.    &    T.    Ry.  L.  Ed.  1061,  28  Sup.  Ct.  616. 
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of  carriers  under  the  Safety  Appliance  Act  extend  not 
only  to  the  original  equipment  of  cars  with  the  safety 
appliances,  but  also  to  their  maintenance  in  a  secure 
condition.  In  Armitage  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,'' 
a  judgment  in  favor  of  a  brakeman  who  was  injured  in 
undertaking  to  set  a  hand  brake  on  a  car  because  of  a 
failure  to  maintain  an  '^ efficient  hand  brake"  in  violation 
of  the  1910  amendment,  was  affiraiod.  Discussing  the 
requirements  of  the  statute  as  amended,  the  court  said: 
"This  action  was  brought  under  the  federal  Employers' 
Liability  Act  of  Aprir22,  1908  (35  Stat,  at  Large,  65, 
c.  149),  and  the  Safety  Appliance  Acts  of  March  2,  1893 
(27  Stat,  at  Large,  531,  c.  196),  and  April  14,  1910  (36 
Stat,  at  Large,  298,  c.  160).  The  last-mentioned  act 
requires  that  all  cars  subject  to  the  provisions  of  the  act 
must  be  equipped  with  'efficient  hand  brakes. '  It  is  settled 
beyond  controversy  that  these  Safety  Appliance  Acts 
impose  upon  the  carrier  an  absolute  duty  (1)  to  equip  its 
cars  with  the  prescribed  appliances,  and  (2)  to  maintain 
such  appliances  in  a  secure  condition.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Tavlor,  210  U.  S.  281,  28  Sup.  Ct.  616,  52 
L.  Ed.  106;  Chicago,  B.  &  Q.  Ry.  Co.  v.  United  States, 
220  U.  S.  559,  31  Sup.  Ct.  612,  55  L.  Ed.  582;  Delk  v.  St. 
Louis  &  San  Francisco  R.  R.  Co.,  220  U.  S.  580,  31  Sup. 
Ct.  617,  55  L.  Ed.  590;  Texas  &  Pac.  Rv.  Co. v.  Rigsbv,  241 
U.  S.  33,  36  Sup.  Ct.  482,  60  L.  Ed.  874.  Under  in- 
structions of  the  court,  the  jury,  in  response  to  special 
interrogatories,  found  in  effect  that  the  reach  rod  and 
chain  met  the  requirements  of  the  federal  acts  and  the 
regulations  of  the  Interstate  Commerce  Commission,  if 
the  chain  had  been  hooked  over  the  end  of  the  rod  as 
intended;  and  it  is  now  the  contention  of  appellant  that 
it  did  not  violate  the  law,  even  though  some  one  wrong- 
fully connected  the  chain  and  rod  by  means  of  the  baling 
wire,  which  would  not  withstand  the  force  necessary  to 
set  the  brakes.  Counsel  for  appellant  epitomize  this 
contention  as  follows:  'All  that  is  required  is  that  the 
brake  rod  and  chain  be  constructed  according  to  the 
design   and   requirements   of   the   Interstate   Commerce 

13. Mont.  ,   166   Pac.    oOl. 


1370  Safety  Appliance  Acts.  [§  835 

Commission,  so  they  can  be  hooked  together  in  the 
usual  manner  for  the  proper  operation  of  the  appliance. 
.  .  .  The  perfect  braking  appliance  did  not  become 
inefficient  or  unsafe  because  some  one  went  to  the 
trouble  of  wiring  the  link  on  the  end  of  the  brake  chain 
to  the  hook  on  the  end  of  the  brake  rod.'  While  no  one 
of  the  cases  cited  above  involved  a  state  of  facts  similar 
to  the  facts  of  the  case  before  us,  yet,  as  we  understand 
the  construction  placed  upon  the  Safety  Appliance  Acts 
by  those  cases,  the  principle  involved  in  each  of  them  is 
the  same  as  that  presented  in  this  instance.  Certainly 
it  could  not  be  contended  that  if  car  No.  61981  had  been 
turned  out  of  the  shops  with  the  hand  brake  appliances 
loaded  on  the  car,  there  would  have  been  a  compliance 
with  section  2  of  the  act  of  1910,  even  though  each  com- 
ponent part  was  in  perfect  condition.  Neither,  in  our 
opinion,  would  the  requirements  of  the  act  have  been 
met  if  the  defendant  in  the  first  instance,  in  adjusting 
these  appliances  to  the  car,  had  deliberately  fastened 
the  chain  to  the  rod  by  means  of  an  old  rusty  wire, 
which  would  not  withstand  the  strain  necessary  to  set 
the  brakes.  The  act  clearly  requires  that  the  carrier 
shall  not  only  furnish  the  necessary  parts  of  the  brak- 
ing apparatus,  but  it  shall  furnish  them  so  properly  ad- 
justed and  connected  that  the  brake  will  be  efficient  in 
the  condition  in  which  the  car  is  turned  over  to  the  em- 
ploye. To  make  a  more  concrete  application:  The 
absolute  duty  was  imposed  upon  defendant  to  furnish 
this  car  with  the  several  parts  of  the  hand-braking 
appliances  so  securely  connected  that  the  brakes  could 
be  set  with  safety  in  the  ordinary  routine  of  a  brake- 
man's  duties.  If  it  was  necessary  to  that  result  that  the 
chain  be  hooked  over  the  end  of  the  rod,  then  the  duty 
was  imposed  upon  the  carrier  to  see  that  such  con- 
nection was  made  in  the  first  instance.  As  we  under- 
stand the  decisions  in  the  cases  above  cited,  the  same 
high  standard  of  duty  is  imposed  upon  the  carrier  to 
maintain  the  appliances  in  a  secure  condition  as  is 
imposed  upon  it  to  furnish  the  equipment  in  the  first 
instance;  and  if  this  be  correct — and  we  think  it  is — 
then  there  was  imposed  upon  this  defendant  an  absolute 
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duty  to  see  that  the  chain  and  rod  were  connected  se- 
curely at  times,  and  its  failure  to  do  so  constitutes  a 
breach  of  its  statutory  duty." 

§  836.  Patton  v.  Illinois  C.  R.  Co.  and  Like  Cases 
Overruled.  It  results  also  from  the  doctrine  adopted  in 
the  decisions  cited  that  the  rule  enforced  in  Patton  v. 
Illinois  C.  R.  Co."  and  other  like  cases,  holding  that  the 
l)laintiff  must  prove  that  the  defendant  had  either 
actual  or  constructive  knowledge  of  defects  in  ladders, 
hand  brakes  and  running  boai'ds,  is  no  longer  applicable 
in  personal  injury  actions  for  violations  of  the  Safety 
Appliance  Act.^^  "The  Safety  Appliance  Act  referred 
to  above  provides  that  it  shall  be  unlawful  for  any 
railroad  company  to  use  any  car  in  interstate  commerce 
that  is  not  provided  with  secure  grabirons  or  handholds, 
and  declares  that  any  employe  injured  on  any  car  in  use, 
contrary  to  the  provisions  of  the  act,  shall  not  be  deem- 
ed to  have  assumed  the  risk,  although  he  had  full 
knowledge  thereof.  In  construing  this  statute,  the 
Supreme  Court  of  the  United  States,  the  Courf  of  Civil 
Appeals  for  the  Fourth  District  of  Texas,  and  this  court 
held  that  it  makes  it  the  absolute  duty  of  railway 
companies  to  have  the  cars  in  use  by  them  equipped 
with  secure  handholds,  regardless  of  the  question  of 
reasonable  care  to  have  and  keep  them  secure,  and  that, 
where  an  injury  to  an  employe  happens  from  an  in- 
secure handhold,  said  statute  denied  to  the  emjDloyer  the 
defense  of  assumed  risk.  .  .  .  Furthermore,  we  find 
that  at  the  time  appellee  was  hurt  ]ie  was  climbing  up 
to  the  top  of  the  car  on  a  ladder,  and  that  by  act  of 
Congress,  passed  April  14,  1910,  to  supplement  an  act  to 
promote  the  safety  of  employes,  etc.,  it  is  provided, 
among  other  things,  that:  'All  cars  having  ladders 
shall  also  be  equipped  with  secure  handholds  or  grab- 
irons  on  their  roofs   at   the   top   of  such  ladders.'    "^* 

14.  179  Fed.  530.  Ry.   Co.  v.   Kurlz.  Tex.   Civ. 

15.  Missouri,  O.  &  G.  Ry.  Co.  v.  App.  ,  147  S.  W.  658. 

Plemmons,    Tex.    Civ.    App.  16.     Missouri,   K.   &  T.   Ry.  Co. 

,    8   N.    C.    C.    A.    265,   171    S.  of  Texas  v.  Barrington,  Tex. 

W.    259;    Galveston,    H.    &    S.    A.  Civ.  Appeal, —,  173  S.  W.  595. 
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§  837.  Extent  of  the  Requirements  of  Section  2  of 
the  1910  Amendment.  The  Supreme  Court  of  Minnesota 
in  constrning  Section  2  of  the  1910  amendment  in  con- 
nection with  the  original  act,  held  that  every  handholu, 
sill  step,  ladder  and  running  board  designed  for  the  use 
of  employes  in  their  necessarj^  work  of  operating  trains, 
must  be  secure,  and  that  every  such  handhold,  sill  step, 
ladder  and  running  board  is  included  within  the  pro- 
visions of  Section  2." 

§  838.  Illustrative  Violation  of  Failure  to  Main- 
tain Secure  Running  Board.  The  1910  amendment  re- 
quires "secure  running  boards"  on  all  cars  requiring 
running  boards.  In  one  of  the  first  personal  injury 
cases  reported,  for  a  violation  of  this  provision  of  the 
statute,''  the  court  held  that  a  running  board  on  a  box 
car  consisting  of  three  boards  placed  together,  the  end 
of  one  of  which  was  from  one-fourth  to  five-eights  of 
an  inch  higher  than  the  end  of  the  adjacent  board 
where  the  two  boards  met  about  the  middle  of  the  car, 
was  a  defect  within  the  meaning  of  the  statute. 

§  839.  Erroneous  Views  as  to  Non-Applicability  of 
Hand  Brake  Provision  to  Switching  Operations.  With 
the  exception  of  the  requirements  as  to  air  brakes  under 
Section  1  of  the  original  Act  and  Section  2  of  the  1903 
amendment  and  the  order  of  the  Interstate  Commerce 
Commission  made  pursuant  thereto,  all  of  the  provisions 
of  the  Safety  Appliance  Acts  apply  to  switching 
operations  as  well  as  to  main  line  movements.  The 
provision  of  Section  2  of  the  1910  amendment  requiring 
efficient  hand  brakes  also  applies  to  switching  move- 
ments. The  decision  of  the  Supreme  Court  of  New 
Jersey  to  the  contrary  is  plainly  erroneous.''  In  that 
case  a  brakeman  was  injured  while  attempting  to  con- 

17.     McNaney  v.  Chicago,  R.  I.  18.     Calhoun    v.    Great    North- 

&  P.  Ry.  Co.,  132  Minn.  391,  157  ern    R.     Co..    162    Wis.    264,    156 

N.    W.    650,    in    which    the    court  N.  W.  198. 

held    that    the    1910    amendment  19.     Farrell  v.  Pennsylvania  R. 

applies   to    grabirons   at    the   end  Co.,   87   N.   J.   L.   78,   93   Atl.   682. 
of  a  caboose. 
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Irol  tlie  movement  of  tliree  cars  in  a  switching  yard 
wiili  a  liand  brake.  The  band  brake  i>roved  inefficient 
for  the  work  and  tlie  ])]aintiff  was  forced  to  jump  to 
avoid  injury.  In  denying  a  recovery,  the  court  bebl 
tliat  the  Safety  Appliance  Act  did  not  apply  to  switcli- 
luii;  opei'ations,  but  this  was  plain  error  as  the  band 
brake  provision  applies  although  the  air  brake  provision 
does  not  apply.  In  fact,  the  use  of  hand  brakes  on 
main  lines  is  prohibited.-"  Their  use,  therefore,  is  con- 
fined strictly  to  switching  operations  and  proof  of  an 
inefficient  hand  brake  in  switching  operations  constitutes 
a  violation   of  the   statute. 

§  840.  Requirements  of  Section  2  of  1910  Amend- 
ment not  Affected  by  Order  of  Interstate  Commerce 
Commission  under  Section  3.  The  requirements  of  the 
section  2  of  tlie  19]0  amendment  declaring  it  un- 
lawful for  any  railroad  company  to  use  in  its  service 
after  July  1,  1911,  any  car  not  e(|uii)])ed  as  therein  pro- 
vided, was  not  affected  or  suspended  by  reason  of  the 
power  given  to  the  Interstate  Commerce  Commission 
under  Section  3  of  the  same  amendment,  to  designate 
the  number,  dimensions,  location  and  manner  of  ap- 
plication of  the  appliances  provided  in  section  2  of  the 
1910  amendment  and  Section  4  of  the  original  act." 
Section  2  and  Section  3  of  the  1910  amendment  relate 
to  entirely  different  branches  of  the  same  subject  and 
Section  3  was  not  intended  as  a  qualification  of  the 
express  provisions  of  Section  2.  The  fact  that  the  Inter- 
state Commerce  Commission  in  its  order  under  Section  3 
provided  that  it  should  not  go  into  etfect  until  some- 
time in  July,  1916  did  not  affect  or  suspend  the  pro- 
vision of  Section  2."  "So  it  seems  clear,"  the  court  said 
in  the  case  cited,  "that  the  sole  purpose  of  Section  3 

20.  United     States     v.     Great       Williams,    242    U.    S.    462,    61    L. 
Northern  R.  Co.,  144  C.  C.  A.  209,       Ed.  437,  37  Sup.  Ct.   128. 

229  Fed.  927;  Virginian  R.  Co.  v.  22.     Cook  v.  Union  Pac.  R.  Co., 

United    Slates,   139   C.   C.    A.   278,       Iowa  ,    158   N.   W.  521; 

223  Fed.   748.  Coleman  v.  Illinois  Cent.  R.  Co., 

21.  Illtnois    Cent.    R.    Co.    v.  132  Minn.  22,  155  N.  W.  763. 
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was  to  authorize  the  Commission  to  i3rescribe  a  uniform 
standard  for  the  equipment  of  the  cars  of  all  the  inter- 
state railroads,  and  to  require  conformity  therewith  by 
such  roads.  The  commission  was  by  the  terms  of  the 
statute  required  to  formulate  rules  fixing  such  standard 
within  the  time  stated  therein,  and  its  order  in  the 
premises  was  given  the  force  and  effect  of  law.  Congress 
had  in  mind  that  it  would,  as  to  some  of  the  roads,  be 
a  practical  impossibility  to  at  once  meet  the  demands  of 
the  new  standard,  and  the  Commission  was  further 
authorized  to  extend  to  them  such  time  as  would  afford 
full  opportunity  of  compliance.  But  in  so  providing 
it  clearly  was  not  the  intention  that  during  the  period 
taken  for  installing  the  standard  equipment  defective 
cars  might  be  used  and  employed  in  the  train  service; 
nor  was  it  intended  that  during  that  period  Section  2 
of  the  act  should  remain  inoperative.  If  such  had  been 
the  intention,  then  that  section  might  well  have  been 
omitted  altogether,  and  Section  3  made  the  substantial 
and  embodiment  of  the  whole  enactment,  for  then  its 
privilege  would  have  been  limited  and  in  harmony  with 
the  contention  of  defendant,  namely,  as  an  enactment 
requiring,  within  such  time  as  the  Interstate  Cora- 
mission  might  fix  therefor,  all  railroads  to  equip  and 
conform  their  cars  to  the  standard  there  provided  for. 
This  view  of  the  act  cannot  be  adopted  without  doing 
violence  to  Section  2.  Congress  intended  that  section 
to  be  a  part  of  the  statute,  and  the  clear  language 
thereof  cannot  be  rejected,  or  held  inoperative  pending 
the  installation  of  the  standard  of  equipment  to  be 
ordered  b}'  the  commission  without  running  counter  to 
the  main  purpose  of  the  act.  The  section  must  there- 
fore stand,  as  a  part  of  the  statute,  and  be  construed 
as  imposing  the  duty  upon  railroads  to  maintain  their 
car  equipment  in  secure  and  safe  condition  for  use  after 
July  1,  1911.  Section  3  must  be  construed  as  a  re- 
quirement of  a  uniform  standard  for  such  equipment, 
and  that  the  extension  of  time  within  which  to  conform 
thereto  has  no  reference  to,  and  does  not  relieve  them, 
the  duty  to  maintain  present  equipment  in  secure  and 
safe  condition." 
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§  841.  Purpose  of  CongTess  in  Empowering  Com- 
mission to  Prescribe  Standardized  Equipments  on  all 
Cars.  The  imrpose  of  Congress  in  aiitliorizing  tlie 
Interstate  Commerce  Commission  to  desi^ate  the 
number,  dimensions,  location  and  manner  of  application 
of  handholds,  sill  steps,  hand  brakes,  ladders  and 
running  boards  was  to  l)eiter  protect  railroad  employes 
and  travelers  by  having  a  uniform  method  of  standard 
of  car  equipment  applicable  to  all  interstate  roads. 
Congress  recognized  that  cars  of  different  roads  are 
promiscuously  handled,  that  frequently  they  are  not 
equipped  in  the  same  manner  and  that  a  train  composed 
of  cars  differently  supplied  with  the  appliances  re- 
ferred to  in  the  statute  result  in  confusion  to  the  em- 
ployes and  increases  the  danger  connected  with  their 
work.  With  uniformity  of  equipment  this  confusion  is 
necessarily  largely  eliminated  and  the  danger  of  injury 
lessened." 

23.     niinois  Cent.  R.  Co.  v.  Wil-       Illinois    Cent.   R.    Co.,    132    Minn. 
Hams,    242    U.    S.    462,    61   L.    Ed.       22,  155  N.  W.  763. 
437,  37  Sup.  Ct.  128;     Coleman  v. 
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§  842.  Standard  Height  of  Drawbars  Required 
After  December  31,  1910.  Under  the  provisions  of 
Section  3  of  the  1910  amendment  of  tlie  Safety  Ap- 
pliance Act,  the  Interstate  Commerce  Commission  was 
given  authority,  after  hearing,  to  modify  or  change  and 
to  prescribe  the  standard  height  of  drawbars,  and  to  fix 
the  time  within  which  such  modification  or  change  shall 
become  effective.  Pursuant  to  this  statutory  authority, 
an  order  was  entered  on  October  10,  1910,  to  take  effect 
on  December  31,  1910,  fixing  the  standard  height  of 
drawbars  on  standard-gauge,  narrow-gauge  and  two- 
foot-gauge  railroads  engaged  in  "  interstate  commerce, 
which  was  as  follows:  "Order  of  October  10,  1910. 
In  re  Standard  Height  of  Drawbars.  Whereas,  by  the 
third  section  of  an  Act  of  Congress  approved  April  14, 
1910,  entitled  'An  Act  to  supplement  'An  Act  to  pro- 
mote the  safety  of  employees  and  travelers  upon  rail- 
roads by  compelling  common  carriers  engaged  in  inter- 
state commerce  to  equip  their  cars  with  automatic 
couplers  and  continuous  brakes  and  their  locomotives 
with  driving-wheel  brakes  and  for  other  purposes,'  and 
other  safety  appliance  Acts,  and  for  other  purposes,'  it 
is  provided,  among  other  things,  that  the  Interstate 
Commerce  Commission  is  hereby  given  authority,  after 
hearing,    to    modifv    or    change    and    to    prescribe    the 
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standard  liei^lit  of  drawbars  and  to  fix  the  time  within 
which  suc'li  modification  or  change  sliall  become  effective 
and  obligaton-;  and  Whereas,  a  liearing  on  the  matter 
of  any  modification  or  cliange  in  the  standard  height  of 
drawbars  was  held  before  tlie  Interstate  Commerce 
Commission  at  its  office  in  Washington,  D.  C,  on  June  7, 
1910:  Now,  therefore,  in  pursuance  of  and  in  accordance 
with  the  provisions  of  said  section  3  of  said  Act,  It  is 
ordered  Tliat  (except  on  cars  specified  in  the  proviso  in 
section  6  of  tlie  Safety  Appliaiice  Act  of  Marcli  2,  1893, 
as  the  same  was  amended  April  1,  189G),  the  standard 
height  of  drawbars  heretofore  designated  in  compliance 
with  law  is  hereby  modified  and  changed  in  the  manner 
hereinafter  prescribed,  to  wit:  The  maximum  height  of 
drawbai-s  for  freight  cars  measured  perpendicularly  from 
the  level  of  the  tops  of  rails  to  the  centers  of  drawbars 
for  standard-gauge  railroads  in  the  United'  States  subject 
to  said  Act  shall  l)e  34 1-2  inches,  and  the  minimum 
height  of  drawbars  for  freight  cars  on  such  standard- 
gauge  railroads  measured  in  the  same  manner  shall  be 
31 1-2  inches,  and  on  narrow-gauge  railroads  in  the 
United  States  subject  to  said  Act  the  maximum  height 
of  drawbars  for  freight  cars  measured  from  the  level  of 
the  tops  of  rails  to  the  centers  of  drawbars  shall  be  26 
inches,  and  the  minimum  height  of  drawbars  for  freight 
cars  on  such  narrow-gauge  I'ailroads  measured  in  the 
same  manner  shall  be  23  inches,  and  on  2-foot-gauge 
railroads  in  the  United  States  subject  to  said  Act  the 
maximum  height  of  drawbars  for  freight  cars  measured 
from  the  level  of  the  tops  of  rails  to  the  centers  of 
drawbars  shall  be  17  1-2  inches,  and  the  minimum  height 
of  drawbars  for  freight  cars  on  such  2-foot-gauge  rail- 
roads measured  in  the  same  manner  shall  be  14  1-2 
inches.  And  it  is  further  ordered,  That  such  modification 
or  change  shall  become  effective  and  obligatory 
December  31,  1910." 

§  843.  Distinction  Betvi^een  New  and  Old  Orders  as  to 
Height  of  Drawbars.  The  first  order  of  the  Interstate 
Commerce  Commission  promulgated  by  that  hody  pur- 
suant to  the  resolution    of  the  American  Railway  Associa- 
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tion,  under  Section  5  of  the  original  act,  went  into  effect  on 
July  1,  1895,  and  remained  in  effect  witliont  change  un- 
til December  31,  1910  when  it  was  supplanted  by  the 
new  order  adopted  by  the  Interstate  Commerce  Com- 
mission on  June  6,  1910  under  Section  3  of  the  1910 
amendment.  The  old  order  fixed  the  standard  height  of 
the  drawbars  of  cars  on  standard-gauge  railroads  at 
34  1-2  inches  measured  pei-pendicularly  from  the  level  of 
the  tops  of  the  rails  to  the  center  of  the  drawbar  with 
a  maximum  variation  of  3  inches  to  be  allowed  between 
empty  and  loaded  cars,  that  is,  the  absolute  standard  for 
empty  cars  being  34  1-2  inches  and  a  permission  was 
given  for  a  lower  height  not  exceeding  3  inches  for  cars 
partly  loaded  or  full.  In  the  same  way  the  same  vari- 
ation in  the  standard  was  fixed  as  to  cars  on  narrow- 
gauge  railroads,  the  standard  being  26  inches  for  empty 
cars.  But  in  the  new  order  now  in  effect,  no  distinction 
is  made  between  empty  and  loaded  cars.  A  maximum 
and  minimum  height  was  fixed  for  all  cars,  empty  and 
loaded,  the  height  not  to  exceed  34  1-2  inches,  and  not 
lower  than  31 1-2  inches.  Under  the  old  order  an  empty 
car  with  a  drawbar  lower  than  34  1-2  inches  or  varying 
to  any  extent  therefrom,  constituted  a  defect  within  the 
meaning  of  the  act,  but  under  the  new  order  the  height 
of  even  empty  cars  may  vary  from  34  1-2  to  31  1-2  inches. 
This  is  the  substantial  distinction  between  the  two  orders 
except  that  the  new  order,  however,  fixes  the  height  of 
drawbars  on  2-foot-gauge  railroads  which  was  not  done 
in  the  old  order,  the  maximum  being  17  1-2  inches  and 
the   minimum   being   14   1-2   inches. 

§  844.  Ruling  in  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Taylor,  Modified  by  New  Order.  The  ruling  of  the 
United  States  Supreme  Court  in  St.  Louis,  I.  M.  &  S.  E. 
Co.  V.  Taylor,^  a  leading  case  on  the  drawbar  provision 
of  the  Safety  Appliance  Act,  is  still  frequently  cited  by 
some  courts  and  careless  commentators,  as  properly 
declaring  the  law  concerning  the  drawbar  requirements. 
But  the  United  States  Supreme  Court  in  the  Taylor  case 

1.     210  U.  S.  281,  52  L.  Ed.  1061,     28   Sup.  Ct.   616. 
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was  constrniiif?  tlie  law  as  to  the  drawbar  requirements 
as  declared  in  tlie  old  order  of  tlie  Commission,  and  the 
ruling  therein  does  not  properly  declare  the  law  under 
the  new  order,  for  unloaded  freight  cars  are  not  required 
to  be  of  the  uniform  standard  height  of  34  1-2  inches. 
That  height  is  now  merely  the  maximum,  and  the 
minimum  is  now  31 1-2  inches.  In  the  Taylor  case,  the 
court,  no  doubt,  properly  construed  the  law  as  declared 
in  the  old  order  of  the  Commission,  but  it  is  a  wholly 
erroneous  view  to  suppose  that  the  same  rules  apply  in 
construing  the  new  order. 

§  845.  Instruction  Erroneous  under  Both  Old  and 
New  Orders.  An  instruction  which  charged  the  jury 
that  "'the  Act  of  Congress  fixed  the  standard  height 
of  loaded  cars  engaged  in  interstate  commerce  on 
standard-gauge  railroads  at  31  1-2  inches,  and  unloaded 
cars  at  34  1-2  inches,  measured  perpendicularly  from  the 
level  of  the  face  of  the  rails  to  the 'center  of  the  draw- 
bars and  this  variation  of  3  inches  in  height  is  intended 
to  allow  for  the  difference  in  height  caused  by  loading 
the  car  to  the  full  capacity,  or  by  loading  it  partially  or 
by  its  being  carried  in  the  train  when  it  is  empty.  Now, 
the  law  required  that  the  two  cars  between  which  Taylor 
lost  his  life,  should  be  when  unloaded,  of  the  equal  and 
uniform  height,  from  the  level  of  the  face  of  the  rails  to 
the  center  of  the  drawbars,  of  34  1-2  inches  and,  when 
loaded  to  the  full  capacity,  should  be  of  the  uniform 
height  of  311-2  inches"  was  properly  held  to  be  er- 
roneous under  the  old  order  for  the  reason  that  under 
it  a  variation  of  3  inches  was  allowed  as  to  cars  loaded 
or  partly  loaded,  though  the  statement  that  empty  cars 
were  required  to  be  of  the  standard  of  height  of  34  1-2 
inches  was  correct  under  the  old  order.  Such  an  in- 
struction would  also  be  erroneous  under  the  new  order 
of  the  Commission  now  in  effect  for  the  reason  that  a 
variation  of  3  inches  between  34  1-2  and  31 1-2  inches 
is  allowed  on  all  cars  whether  loaded  or  empty. 

§  846.  Instructions  Erroneous  Under  Old  Order  but 
Correct    Under    the    New    Order.      The    United    States 
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Supreme  Court  held,  in  the  Taylor  ease,  while  the  old 
order  was  still  in  elt'ect,  the  following  instructions  to  be 
erroneous:  "The  court  charges  you  that  the  act  of 
Congress  allows  a  variation  in  height  of  3  inches  be- 
tween the  centers  of  the  drawbars  of  all  cars  used  in 
interstate  commerce,  regardless  of  whether  they  are 
loaded  or  empty,  the  measurement  of  such  height  to  be 
made  perpendicularly  from  the  top  of  the  rail  to  the 
center  of  the  drawbar,  shank  or  draft  of  line.^'  Un- 
questionably this  instruction  was  erroneous  under  the  old 
order  of  the  Commission  but  as  a  variation  of  3  inches, 
that  is,  a  maximum  of  34  1-2  inches  and  a  minimum  of 
31 1-2  inches,  is  now  permitted  for  empty  cars  as  well  as 
loaded  cars,  such  an  instruction  would  clearly  not  be 
erroneous  under  the  new  order  now  in  etfect. 

§  847.  Drawbar  Provision  Applicable  to  Engines 
as  well  as  Cars.  Section  5  of  the  original  act  of  1893 
limited  the  requirement  as  to  drawbars  of  a  certain 
height  to  "freight  cars."  Whether  locomotive  engines, 
as  the  statute  thus  stood,  were  included  within  the  term 
"freight  cars"  may  have  been  doubtful,  but  by  the 
amendment  of  1903  extending  the  provision  of  the 
original  act  to  all  cars,  locomotives  and  similar  vehicles 
on  railroads  engaged  in  interstate  commerce,  the  draw- 
bar provision  unquestionably  applies  to  engines  as 
well  as  freight  cars.^  That  the  drawbar  requirement 
should  apply  to  engines  is  manifest,  for  the  height  of  the 
drawbar  deteraiines  the  height  of  the  coupler  of  an 
engine  and  the  one  has  an  intimate  relation  to  the 
safety  and  security  of  the  other.  The  gripping  surface 
of  the  coupler  used,  measures  seven  to  nine  inches 
vertically  and  a  low  drawbar  on  an  engine  reduces  the 
etfectiveness  of  the  coupler.  Reviewing  the  history  of 
the  amendments  to  the  Safety  Appliance  Act  in  deciding 
that    the    drawbar   provision    applied    to    engines,    Mr. 

2.    Southern  R.  Co.  v.  Crockett,       S.  R.  Co.  v.  United  States,  116  C. 
234  U.  S.  725,  58  L.  Ed.  1564,  34       C.  A.  444,  196  Fed.  882. 
Sup.   Ct.   897;      Chicago,  M.   &  P. 
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Justice  Pitney,  for  the  court  in  the  Crockett  case,  said: 
''The  experience  of  the  Interstate  Commerce  Com- 
mission, in  seeing  to  tlie  enforcement  of  tlie  act  of  1898, 
tended  to  emphasize  the  importance  of  interchangeable 
equipment  upon  tlie  rolling  stock  of  raili'oads  engaged 
in  interstate  commerce,  so  tliat  cars  used  in  sucli  com- 
merce would  readily  couple  with  cars  not  so  used,  and  that 
locomotives  could  be  readily  cou))led  with  cars  of  either 
sort.  The  16th  Annual  Report  of  the  Commission,  1002, 
pp.  60,  61,  recommended  to  Congress  inter  alia:  'That 
provisions  relating  to  automatic  couplers,  grabirons, 
and  the  height  of  drawbars,  be  made  to  apply  to  all 
locomotives,  tenders,  cars,  and  similar  vehicles,  both 
those  equipped  in  interstate  commerce  and  those  used 
in  connection  tlierewith  (except  those  trains,  cars,  and 
locomotives  exempted  by  the  acts  of  March  2,  1893,  and 
April  1,  1896).'  This  recommendation  appears  to  have 
been  evoked  by  the  decision  of  the  Circuit  Court  of 
Appeals  in  Johnson  v.  Southeni  Pacific  Co.,  117  Fed. 
Rep.  462,  afterwards  reversed  by  this  court  in  196,  U.  S. 
1.  The  Court  of  Appeals  held  that  there  was  nothing 
in  the  act  of  1893  to  require  a  common  carrier  engaged 
in  interstate  commerce  to  have  every  car  on  its  railroad 
equipped  with  the  same  kind  of  coupling,  or  to  require 
that  every  car  should  be  equipped  with  a  coupler  that 
would  couple  automatically  with  every  other  coupler 
with  which  it  might  be  brought  into  contact;  and  also 
that  the  act  did  not  forbid  the  use  of  an  engine  not 
epuipped  with  automatic  couplers.  Congress  not  only 
responded  to  the  recommedation  of  the  Commission,  but 
enlarged  the  act  more  broadly  by  enacting  (Amendment 
of  March  2,  1903,  set  forth  in  foot-note,  supra)  that  the 
provisions  and  requirements  of  the  original  act  should 
be  held  (a)  to  apply  to  common  carriers  by  railroad 
in  the  Temtories  and  the  District  of  Columbia;  (b)  to 
apply  in  all  cases  whether  or  not  the  couplers  brought 
together  are  of  the  same  kind,  make,  or  type;  (c)  that 
'the  provisions  and  requirements  .  .  .  relating  to 
train  brakes  automatic  couplers,  grab  irons,  and  the 
height  of  draw-bars  shall  be  held  to  apply  to  all  trains, 
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locomotives,  tenders,  cars,  and  similar  vehicles  used  on 
any  railroad  engaged  in  interstate  commerce,  and  in  the 
Territories  and  District  of  Columbia,  and  to  all  other 
locomotives,  tenders,  cars,  and  similar  vehicles  used  in 
connection  therewith,'  excepting  those  exempted  by  the 
act  of  March  2,  1893,  as  amended  April  1,  1896,  and 
those  used  upon  street  railways.  We  have  to  do 
especiallv  with  the  latter  clause.  As  was  intimated  in 
Southern  Railway  Co.  v.  United  States,  222  U.  S.  20,  25, 
its  collocation  of  phrases  is  not  altogether  artistic.  But 
at  least  the  purpose  is  plain  that  where  one  vehicle  is 
used  in  connection  with  another,  that  portion  of  the 
equipment  of  each  that  has  to  do  with  the  safety  and 
security  of  the  attachment  between  them  shall  conform 
to  standard.  We  cannot  assent  to  the  argument  that 
the  clause  means  only  that  the  locomotives  used  upon 
all  railroads  engaged  in  interstate  commerce  and  in  the 
Territories  and  the  District  of  Columbia  are  to  be 
equipped  with  the  appliances  provided  by  the  original 
act  for  locomotives,  and  so  on  with  the  other  classes 
of  cars,  and  that  hence  the  amendatory  act  has  merely 
the  effect  of  prescribing  the  standard  height  of  draw- 
bars with  respect  to  freight  cars,  because  the  original 
act  required  such  a  standard  only  with  respect  to  cars 
of  that  type.  This  would  give  altogether  too  narrow  a 
construction  to  the  language  employed  by  Congress, 
and  would  lose  sight  of  the  spirit  and  purpose  of  the 
legislation.  We  deem  the  true  intent  and  meaning  to 
be  that  the  provisions  and  requirements  respecting  train 
brakes,  automatic  couplers,  grab  irons,  and  the  height 
of  drawbars  shall  be  extended  to  all  railroad  vehicles 
used  upon  any  railroad  engaged  in  interstate  commerce, 
and  to  all  other  vehicles  used  in  connection  with  them,  so 
far  as  the  respective  safety  devices  and  standards  are 
capable  of  being  installed  upon  the  respective  vehicles. 
It  follows  that  by  the  act  of  1903  the  standard  height 
of  draw-bars  was  made  applicable  to  locomotive  engines 
as  well  as  to  freight  cars." 

§  848.    Duty  as  to  Height  of  Drawbars  Cannot  be 
Delegated  or  Evaded  by  Casting  it  Upon  Others.    The 
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duty  to  maintain  drawhars  at  tlie  li(M<4lit  RMjuirod  Ijy  the 
order  of  the  Interstate  Commerce  Commission,  cannot 
be  evaded  by  dele.2:ating  that  duty  to  others.  Thus, 
evidence  that  the  railroad  company  furnished  the  em- 
ployes in  charge  of  trains  ''shims"  which  are  metallic 
wedges  of  different  thickness  to  raise  drawbars,  and 
that  a  sufficient  supply  was  can-ied  in  the  caboose  of 
the  train,  does  not  exonerate  the  railroad  company 
from  liability  under  the  statute.  The  duty  imposed  by 
the  statute  cannot  be  evaded  by  shifting  the  burden  of 
keeping  the  drawbars  at  the  required  height,  upon  the 
conductors  and  brakemen  in  charge  of  the  trains.^  In 
"the  Taylor  case,  cited,  the  railroad  company  requested 
the  following  instruction:  "The  court  tells  you  that  if 
you  find  from  the  evidence  in  this  case  the  defendant 
equipped  all  its  cars  with  uniform  and  standard  height 
drawbars,  when  such  cars  are  first  built  and  turned  out 
of  the  shops,  then  the  defendant  is  only  bound  to  use 
ordinary  care  to  maintain  such  drawbars  at  the  uni- 
form and  standard  height  spoken  of  in  the  testimony." 
In  holding  that  this  instruction  and  others  of  like  im- 
port were  properly  refused,  Mr.  Justice  Moody,  for  the 
court,  said:*  "We  have  nothing  to  do  but  to  ascertain 
and  declare  the  meaning  of  a  few  simple  words  in  which 
the  duty  is  described.  It  is  enacted  that  'no  cars,  either 
loaded  or  unloaded,  shall  be  used  in  interstate  traffic 
which  do  not  comply  with  the  standard.'  There  is  no 
escape  from  the  meaning  of  these  words.  Explanation 
cannot  clarify  them,  and  ought  not  to  be  employed  to 
confuse  them  or  lessen  their  significance.  The  obvious 
purpose  of  the  legislature  was  to  supplant  the  qualified 
duty  of  the  common  law  with  an  absolute  duty  deemed 
by  it  more  just.  If  the  railroad  does,  in  point  of  fact, 
use  cars  which  do  not  comply  with  the  standard,  it 
violates   the  plain  prohibitions   of  the   law,   and   there 

3.  St.  Louis,  I.  M.  &  S.  R.  Co.  found  in  Chicago,  B.  &  Q.  R.  Co. 
V.  Taylor,  210  U.  S.  281,  52  L.  Ed.  v.  United  States,  220  U.  S.  559,  55 
1061,  28  Sup.  Ct.  616.  the  history  of  the  Taylor  case  is 

4.  The  instruction  quoted  in  L.  Ed.  582,  31  Sup.  Ct.  612,  where 
the  text  is  not  set  out  in  the  re-  reviewed. 

port    of   the    Taylor    case    but    is 
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arises  from  that  violation  the  liability  to  make  com- 
pensation to  one  who  is  injured  by  it.  It  is  urged  that 
this  is  a  harsh  construction.  To  this  we  reply  that,  if 
it  be  the  true  construction,  its  harshness  is  no  concern 
of  the  courts.  They  have  no  responsibility  for  the 
justice  or  wisdom  of  legislation,  and  no  duty  except  to 
enforce  the  law  as  it  is  written,  unless  it  is  clearly 
beyond  the  constitutional  power  of  the  lawmaking  body. 
It  is  said  that  the  liability  under  the  statute,  as  thus 
construed,  imposed  so  great  a  hardship  upon  the  rail- 
roads that  it  ought  not  to  be  supposed  that  Congress  in- 
tended  it.  Certainly  the  statute  ought  not  to  be  given 
an  absurd  or  utterly  unreasonable  interi^retation  leading 
to  hardship  and  injustice,  if  any  other  interpretation 
is  reasonably  possible.  But  this  argument  is  a  dangerous 
one,  and  never  should  be  heeded  where  the  hardship 
would  be  occasional  and  exceptional.  It  would  be 
better,  it  was  once  said  by  Lord  Eldon,  to  look  hardship 
in  the  face  rather  than  break  down  the  rules  of  law. 
But  when  applied  to  the  case  at  bar  the  argument  of 
hardship  is  plausible  only  when  the  attention  is  directed 
to  the  material  interest  of  the  employer  to  the  exclusion 
of  the  interests  of  the  employee  and  the  public." 


CHAPTER  XLVII. 

Oars  ani»  Movf.ments  Excepted  from  Requirements  of 

Statute. 

Sec.  849.     The   Statutory  Provision. 

Sec.  850.     "Necessary  Movement"  for  Repairs  Defined. 

Sec.  851.     When  Duty  Arises  to  Repair  Cars  at  Point  of  Discovery. 

Sec.  852.    All  Movements  of  Cars  from  Repair  Points  Prohibited. 

Sec.  853.     Illustrative  Movements  in  Violation  of  1910  Proviso. 

Sec.  854.  Burden  upon  Carrier  to  Bring  Itself  Within  Proviso  of  Act 
of  1910. 

Sec.  855.  Defective  Cars  may  be  Hauled  to  Repair  Points  in  Revenue 
Trains  or  with  Other  Cars  Commercially  Used. 

Sec.  856.  Exceptions  to  the  Safety  Appliance  Act  must  be  Strictly 
Construed. 

Sec.  857.  Exempted  Movements  for  Repair  do  not  Affect  Liability  for 
Personal   Injuries. 

Sec.  858.  Cars  on  Interurban  Railroads  Moving  Partly  Over  Street 
Railroad  Tracks  Not  Exempted. 

Sec.  859.  May  Haul  Defective  Cars  Containing  Livestock  or  Perish- 
able Freight  with  Chains. 

Sec.  860.  Necessity  of  Movement  for  Repairs  Generally  a  Question 
for  the  Jury. 

Sec.  861.  Law  as  to  Movement  of  Defective  Cars  Prior  to  1910  Amend- 
ment. 

Sec.  862.  Cars  Exempted  from  Requirements  of  Act  on  Interstate 
Highways  not  Subject  to  State  Laws. 

§  849.  The  Statutory  Provision.  Section  4  of  the 
1910  amendment  to  the  original  Safety  Appliance  Act 
prescribes:  "That  where  any  car  shall  have  been 
properly  equipped,  as  provided  in  this  Act  and  the 
other  Acts  mentioned  herein,  and  such  equipment  shall 
have  become  defective  or  insecure  while  such  car  was 
being  used  by  sucli  carrier  upon  its  line  of  railroad, 
such  car  may  be  liauled  from  the  place  where  such 
equipment  was  first  discovered  to  be  defective  or  in- 
secure to  the  nearest  available  point  where  such  car 
can  be  repaired,  witliout  liability  for  the  penalties 
imposed  by  section  four  of  tliis  Act  or  section  six  of 
the  Act  of  March  second,  eighteen  hundred  and  ninety- 
three,  as  amended  by  the  Act  of  April  first,  eighteen 
hundred  and  ninety-six,  if  such  movement  is  necessary 
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to  make  such  repairs  and  such  repairs  cau  not  be  made 
except  at  sucli  repair  poiutj  aud  sucii  movement  or 
hauling  of  such  car  shall  be  at  the  sole  risk  of  the 
carrier,  and  nothing  in  this  section  shall  be  construed  to 
relieve  such  carrier  from  liability  in  any  remedial  action 
for  the  death  or  injury  of  any  railroad  employee 
caused  to  such  employee  by  reason  of  or  in  connection 
with  the  movement  or  hauling  of  such  car  with  equip- 
ment which  is  defective  or  insecure  or  which  is  not 
maintained  in  accordance  with  the  requirements  of  this 
Act  and  the  other  Acts  herein  referred  to;  and  nothing 
in  this  proviso  shall  be  construed  to  permit  the  hauling 
of  defective  cars  by  means  of  chains  instead  of  draw- 
bars, in  revenue  trains  or  in  association  with  other 
cars  that  are  commercially  used,  unless  such  defective  cars 
contain  live  stock  or  'perishable'  freight."^  It  is 
further  provided  by  Section  6  of  the  original  Act  and 
Section  1  of  the  amendment  of  1903  that  nothing  in  the 
Act  shall  apply  to  trains  composed  of  four-wheel  cars 
or  to  trains  composed  of  eight-wheel  standard  logging 
cars  where  the  height  of  such  cars  from  the  top  of 
rail  to  the  center  of  coupling  does  not  exceed  twenty- 
five  inches,  or  to  locomotives  in  hauling  such  trains 
when  such  cars  or  locomotives  are  exclusively  used 
for  the  transportation  of  logs,  or  cars  which  are  usea 
upon  street  railways.^ 

§  850.   "Necessary  Movement"  for  Repairs  Defined. 

A  car  when  first  discovered  to  have  a  defect  contrary 

1.    Great    Northern    R.     Co.    v.  States  Chesapeake  &  0.  R.  Co.,  130 

Otos,  239  U.  S.  349,  60  L.  Ed.  322,  C.  C.  A.  262,  213  Fed.  748;     United 

36  Sup.  Ct.  124;   United  States  v.  States  v.  Trinity  &  B.  V.  R.  Co., 

Erie  R.  Co.,  237  U.   S.  402,  59   L.  128    C.   C.   A.   120,   211    Fed.    448; 

Ed.  1019,  35  Sup.  Ct.  621;     Penn-  Chicago,  B.  &  Q.  R.  Co.  v.  United 

sylvania  Co.  v.  United  States,  154  States,  127  C.  C.  A.  438.  211  Fed. 

C.  C.  A.  526,  241  Fed.  824;     Erie  12. 

R.  Co.  V.  United  States,  153  C.  C.  2.      International     R.     Co.     v. 

A.  64,  240  Fed.  28;     United  States  United   States,  151   C.   C.   A.   333, 

V.  Pennsylvania  Co.,  237  Fed.  471;  238    Fed.    317;    United    States    v. 

United  States  v.  Atchison,  T.  &  S.  Northwestern  Pac.  R.  Co.,  235  Fed; 

F.  Ry.  Co.,  220  Fed.  215;     United  965. 
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to  tke  statute  may  be  hauled  to  the  nearest  available 
point  for  repairs  if  such  movement  "is  necessary  to 
make  such  repairs  and  such  repairs  cannot  be  made 
except  at  such  repair  point. "^  The  terra  "necessary" 
as  used  in  tlie  statute,  does  not  moan  nor  is  it  the 
equivalent  of  "convenient,"  "practicable,"  or  "ex- 
pedient." Nor,  on  llie  other  hand,  does  the  statute  mean 
that  if  it  was  possible  by  the  utmost  endeavor  to  have 
repaired  the  car  at  the  point  of  discovery  by  taking 
unlimited  time  and  sending  repair  men  and  cars  from 
the  shop,  the  railroad  company  is  subject  to  the  penalty. 
If  the  movement  was  reasonably  necessary  in  view 
of  the  practical  operation  of  railroading  to  repair  cars 
in  the  shop,  then  it  is  not  a  violation  of  the  statute,"* 
though  one  court  has  held  that  the  word  "necessary" 
in  the  statute  should  not  be  qualified  by  the  word 
"practicably."^ 


3.  Section  4  of  the  1910  amend- 
ment, 36  Stat,  at  L.  298.  Appendix 
G.   injra. 

4.  United  States  v.  Chesapeake 
&  O.  R.  Co.,  130  C.  C.  A.  262,  213 
Fed.  748;  United  States  v.  Trin- 
ity &  B.  V.  R.  Co.,  128  C.  C.  A. 
120,  211  Fed.  448;  Chicago,  B.  & 
Q.  R.  Co.  V.  United  States.  127  C. 
C.  A.  438,  211  Fed.  12;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  United  Stales, 
118  C.  C.  A.  339,  199  Fed.  891. 

5.  United  States  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.,  220  Fed.  215, 
wherein  Bledsoe,  J.,  said:  "It  is 
apparent  to  me  from  a  careful 
reading  of  the  Safety  Appliance 
Act,  together  with  its  amend- 
ments, that  Congress  intended 
that  an  'absolute'  duty  was  to  be 
cast  upon  common  carriers  oper- 
ating the  usual  instrumentalities 
of  interstate  commerce ;  that  such 
absolute  duty  required  of  such 
common  carriers  the  doing  of  the 
certain  precise  definite  things  spe- 
cified   in    the    statute;      that    the 


considerations  impelling  the  re- 
quirement of  these  things  were 
those  looking  to  human  safety  and 
the  protection  of  the  lives  of  the 
thousands  of  employes  engaged  in 
and  about  the  work  incident  to  the 
carrying  on  of  interstate  com- 
merce. Under  such  circumstances 
this  court  feels  that  considera- 
tions of  'convenience,'  'practica- 
bility,' or  'expediency'  should  not 
be  permitted  to  fritter  away  or 
lessen  the  most  commendable  pur- 
pose of  the  act  in  question,  and 
that  a  defendant  should  not  be 
permited  to  claim  the  benefit  of  the 
remedial  amendment  above  re- 
ferred to,  unless  such  defendant 
clearly  and  indisputably  brings 
itself  within  the  purview^  thereof. 
If  such  be  the  correct  and  ra- 
tional interpretation  of  the  en- 
tire act,  then  in  order  that  the 
movement  of  a  car,  such  as  Is 
involved  herein,  can  be  justified, 
it  must  be  shown  by  the  carrier 
that   such    movement   was    neces- 
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§  851.  When  Duty  Arises  to  Repair  Cars  at  Point 
of  Discovery.  When  a  car,  properly  equipped  as 
provided  in  the  statute,  becomes  defective  or  insecure 
while  being  used  by  the  carrier  on  its  line,  it  is  the 
duty  of  the  railroad  company  to  remedy  the  defect 
and  put  the  appliance  in  operative  condition  at  the 
time  and  place  of  discovery  if  it  has  the  means  and 
appliances  at  hand  to  do  so;''  but  this  does  not  mean 
that  the  carrier  must  hold  the  train  at  the  point  of 
discovery  until  the  defect  is  remedied.  It  has  the 
right  to  move  the  train  in  its  disabled  condition  to  the 


sary,  in  order  that  the  required 
repairs  might  be  made,  and  that 
such  repairs  could  not  be  made 
except  at  the  repair  point  to 
which  the  car  was  moved.  It 
will  not  suffice,  in  my  judgment, 
to  hold  that  the  word  'necessary' 
is  the  substantial  equivalent  of 
'convenient,'  or  that  it  should  be 
qualified  by  the  phrases  'practi- 
cably,' or  'economically;'  so  to 
hold  would  be  to  place  conveni- 
ence, practicability,  and  economy 
above  human  life,  and  that  this 
court  will  not  do." 

6.  United  States  v.  Erie  R. 
Co.,  237  U.  S.  402,  59  L.  Ed.  1019, 
35  Sup.  Ct.  621;  United  States 
V.  Chesapeake  &  O.  R.  Co.,  130 
C.  C.  A.  262,  213  Fed.  748;  United 
States  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  167  Fed.  696;  United 
Stages  V.  Chicago  Great  Western 
Ry.  Co.,  162  Fed.  775;  United 
States  V.  Southern  Pac.  Co.,  154 
Fed.   897. 

Amidon,  J.,  in  Chicago,  B.  &  Q. 
R.  Co.  v.  United  States,  127  C. 
C.  A.  438,  211  Fed.  12:  "The 
trial  court  submitted  to  the  jury 
the  question  whether  the  car  was 
defective  when  it  started  from 
the  Twelfth  Street  yard,  or  be- 
came defective  in   the   course   of 


its    journey     from    that     yard    to 
the  Murray   yard,  charging  them 
that  if  the  defect  arose  while  the 
car  was  in  transit,   the  company 
would    not    be    liable.     The    jury 
accepted     the    testimony     of    the 
Government        inspectors,        and 
found   that  the  car  was  defective 
before   it   started  upon   the   move- 
ment complained  of.     It  is  quite 
clear,     therefore,     that     the     com- 
pany is  not  protected  by  the  pro- 
viso  upon   which  it  relies.    That 
is    so     far    two     reasons:      First 
the  defect  was  of  a  character  that 
could  have  been    supplied   in  the 
Twelfth    Street    yard.      It   consis- 
ted  of  a  small   clevis   which   had 
fallen   out   of  the   coupling   appli- 
ance.    This  could  have  been  sup- 
plied as  well  in  one  yard  as  the 
other,    and   a   car   can   be   moved 
for  purposes  of  repair  under  the 
proviso  only  when  such   a  move- 
ment is  necessary;     that  is,  when 
the  repair  is  of  a  character  which 
requires  the  taking  of  the  car  to 
some    particular    point.     Second, 
the  movement  which  is  permitted 
must  be  for  the  purpose  of  mak- 
ing   repairs,     and     the     evidence 
showed   that   the  movement   com- 
plained of  was  not  of  that  char- 
acter." 
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nearest    repair    ]i()int    if    necessary    to    accomplisli    the 
repairs/ 

§  852.  All  Movements  of  Cars  from  Repair  Points 
Prohibited.  While  a  carrier  may,  witl)out  being  sub- 
ject to  a  penalty,  move  a  car  found  to  be  defective 
from  the  place  where  it  is  discovered,  to  the  nearest 
available  point  for  repairs,  any  movement  from  the 
repair  point,  however,  with  defective  appliances, 
renders  the  carrier  liable  to  the  statutory  i)onalty. 
The  exception  created  by  the  1910  amendment  con- 
templates only  the  movement  of  a  car  properly 
equipped  which  becomes  defective  while  the  car  is 
being  used  by  the  carrier  on  its  line  and  not  at  a 
repair  point.  A  carrier  has  the  right  to  move  the 
car  to  the  first  repair  point,  but  if  it  carries  it  beyond 


7.  United  States  v.  Chesapeake 
&  0.  R.  Co.,  130  C.  C.  A.  262,  213 
Fed.  748;  United  States  v.  Trinity 
&  B.  V.  R.  Co.,  128  C.  C.  A.  120, 
211  Fed  448;  Galveston,  H.  &  S. 
A.  R  Co.  V.  United  States,  118 
C.  C.  A.  339,  199  Fed.  891;  United 
States  V.  Southern  Pac.  Co.,  167 
Fed.  699;  United  States  v.  Louis- 
ville &  N.  R.  Co.,  156  Fed.  195; 
United  States  v.  Louisville  &  N. 
R.  Co.,  156  Fed.  193. 

United  States  v.  Rio  Grande 
Western  R.  Co.,  98  C.  C.  A.  293, 
174  Fed.  399,  in  which  Judge  San- 
born said:  "Complaint  is  made 
that  the  court  charged  the  jury 
that  if  they  believe  from  the  evi- 
dence as  to  any  particular  count 
that  the  defendant  moved  the  car 
therein  specified,  that  when  it 
was  so  moved  its  coupling  appar- 
atus was  so  defective  that  it 
would  not  couple  automatically 
by  impact,  or  could  not  be  un- 
coupled without  the  necessity  of 
a    man    going    between    the    ends 


of  the  cars  coupled  together,  they 
should  find  the  defendant  guilty 
as  to  such  count  unless  the  move- 
ment and  the  only  movement 
made  was  necessary  for  the  pur- 
pose of  repairing  the  defective 
coupler.  If  this  instruction  was 
correct  in  its  application  to  the 
evidence  upon  the  issues  involved 
in  the  trial  of  any  single  count 
of  the  petition,  it  must  be  sus- 
tained. *  *  *  *  There  was  no 
evidence  that  this  car  was  hauled 
over  to  the  shop  for  any  other 
purpose  than  to  have  the  neces- 
sary repairs  made  upon  it  or 
that  its  trip  to  the  shop  tracks 
was  or  could  have  been  used  for 
any  other  purpose  than  to  secure 
the  making  of  these  necessary  re- 
pairs. In  this  state  of  the  case 
the  charge  of  the  court  was  war- 
ranted by  the  decision  and  opin- 
ion of  this  court  in  Chicago  & 
N.  W.  Ry.  Co.  V.  U.  S.  (168  Fed. 
236),  and  the  judgment  below  is 
affirmed."' 
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that  point  without  discoveiy  and  without  making  the 
necessary  repairs,   it   viohites  the   statute.^ 

§  853.  Illustrative  Movements  in  Violation  of  1910 
Proviso.  Carriers  were  found  guilty  of  violating  the 
1910  amendment  under  the  following  circumstances: 
A  car  on  its  arrival  in  a  terminal  yard  in  a  train,  was 
found  to  have  a  defective  coupler.  Shortly  thereafter, 
a  "bad  order"  mark  was  placed  on  it  and  it  was 
thereupon  switched  about  several  times  in  the  yard. 
Later  in  the  day  it  was  taken  to  another  yard  about 
three-quarters  of  a  mile  away,  the  trip  consuming 
about  ten  minutes,  where  it  remained  for  about  twelve 
days  without  repairs.  The  car  was  again  returned 
in  that  condition  to  the  other  yard  where  it  was  re- 
paired. The  movement  was  unlawful.^  In  another 
case  a  car  was  moved  from  one  yard,  known  as  the 
12th  Street  yard,  to  another  yard,  known  as  the  Murray 
yard.  The  company  discovered  the  defect  after  the 
car  moved  into  the  Murray  yard,  but  the  government 
inspectors  testified  that  they  found  the  defect  while  the 
car  was  still  in  the  12th  Street  yard.  The  jury  ac- 
cepted the  testimony  of  the  government  inspectors 
and  found  that  the  car  was  defective  before  it  started 
upon  the  movement.  The  court  held  that  the  move- 
ment was  illegal  because  the  defect  was  of  such  a 
character  that  it  could  have  been  remedied  in  the  12th 
Street  yard  and  further  that  the  movement  was  not 
made  for  the  purpose  of  repairs.^" 

8.    Pennsylvania  Co.    v.    United  167    Fed.    696;    United    States    v. 

States,  154  C.  C.  A.  526,  241  Fed.  Chicago    Great   Western    Ry.    Co., 

824;   United  States  v.  Chesapeake  162  Fed.  775;  United  States  v.  St. 

&    O.    R.    Co.,    130    C.    C.    A.    262,  Louis,  I.  M.  &  S.  R.  Co.,  154  Fed. 

213    Fed.    748;    United    States    v.  ^^q 

Colorado   Midland   Co.,   121   C.   C.  g     United  States  v.  Chesapeake 

A.   194,   202   Fed.    732;    Galveston,  ^  ^    ^    ^^^  ^^^  ^    ^    ^    262,  213 
H.  &  S.  A.  R.  Co.  V.  United  States, 

118   C.   C.   A.   339,   199   Fed.   891;  *^^-   ^'^^• 

United    Stales    v.   Southern    Pac.  !«•     Chicago,  B.  &  Q.  R.  Co.  v. 

Co.,  167  Fed.   699;    United  States  United   States,   127   C.   C.   A.   438, 

V.  Atchison,   T.   &   S.   F.   Ry.   Co.,  211    Fed.    12. 
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§  854.  Burden  upon  Carrier  to  Bring  Itself  Within 
Proviso  of  Act  of  1910.  In  order  to  avail  itself  of  the 
benefit  of  the  proviso  of  the  Act  of  1910  permitting 
the  movement  of  a  car  under  certain  circumstances  there- 
in prescribed,  the  burden  is  upon  the  railroad  company 
to  clearly  bring  itself  witliin  the  terms  of  the  proviso 
before  it  can  demand  immunity,  and  it  must  establish 
the  necessity  of  the  movement  alleged  to  have  been 
made  for  the  purpose  of  repairs,  and  it  must  show  that 
the  defect  was  of  such  a  nature  that  it  could  not  have 
been  repaired  where  it  was  discovered."  Proof,  there- 
fore, that  cars  were  hauled  in  a  defective  condition 
makes  a  prima  facie  case  of  a  violation  of  the  act.'^ 

§  855.  Defective  Cars  may  be  Hauled  to  Repair 
Points  in  Revenue  Trains  or  with  Other  Cars  Com- 
mercially Used.  A  car  properly  equipped  as  re- 
quired by  the  statute  which  becomes  defective  while 
being  used  upon  a  line  of  railroad,  may,  if  necessary 
for  that  purpose,  be  hauled  to  the  nearest  available 
point  for  repairs  either  in  revenue  trains  or  in  as- 
sociation with  other  cars  which  are  commercially 
used;  but  if  the  car  is  so  defective  that  chains  must 
be  used  instead  of  drawbars  to  haul  it,  then  it  can- 
not be  conveyed  in  association  with  other  cars  or  in 
revenue  trains  unless  it  contains  livestock  or  perishable 
freight.  Such  is  the  proper  interpretation  of  the 
subproviso  to  Section  4  of  the  1910  amendment  which 
provides  that  nothing  in  the  proviso  shall  be  con- 
strued to  permit  the  hauling  of  defective  cars  by  means 
of  chains  instead  of  drawbars  in  revenue  trains  or  in 

11.     Schlemmer   v.    Buffalo,   R.  United   States,   127   C.   C.   A.  438, 

&  P.  R.  Co.,  205  U.  S.  1,  51  L.  Ed.  211   Fed.   12;    Galveston,  H.  &  S. 

681,     27     Sup.     Ct.     407;     United  r     ^o.    v.    United    States,    118    C. 

States  V.  Chesapeake  &  O.  R.  Co.  ^    ^    339^   ^^g   P^^j    ggj.    united 

130   C.   C.   A.    262,    213    Fed.   748;  ^^^^^^  ^    ^^^^^^^^  ^^^^^  ^.^^  ^ 
United   States   v.   Atchison,   T.   &  ,ro    -c^   1    n-.o 

S.    F.    Ry.    Co.,    212    Fed.    1000;  ^o.,   153    Fed.   918. 
United  States  v.  Trinity  &  B.  V.  12.     Pennsylvania  Co.  v.  United 

R.  Co.,  128  C.  C.  A.  120,  211  Fed.  States,  154  C.  C.  A.  526,  241  Fed. 

448;    Chicago,  B.  &  Q.  R.  Co..  v.  824. 
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association  with  other  cars  tliat  are  commercially  used 
unless  such  defective  cars  contain  livestock  or  perish- 
able freight.  In  two  penal  actions  before  the  Federal 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit,'^  it 
appeared  that  a  carrier  had  two  yards,  one  known  as 
the  N.  K.  yard  with  no  facilities  for  repairing  cars  and 
another  known  as  the  Brier  Hill  yard,  both  in  the  same 
city,  where  the  carrier  had  facilities  such  as  shops  and 
repair  tracks  for  repairing  cars.  Five  cars,  once 
properly  equipped  as  provided  by  law,  were  discovered 
to  be  defective  in  the  N.  K.  yard,  and. were  hauled  to 
the  Brier  Hill  yard  in  a  train  in  which  there  were 
other  cars  loaded  with  interstate  traffic  and  in  com- 
mercial use.  None  of  the  cars  in  the  train  contained 
livestock  or  perishable  freight.  The  movement  from 
the  N.  K.  yard  to  the  Brier  Hill  yard  was  necessary 
to  make  the  required  repairs  and  the  Brier  Hill  yard 
was  the  nearest  available  point  where  the  cars  could 
be  repaired.  None  of  the  cars  were  moved  by  means 
of  chains  instead  of  drawbars.  Under  these  facts  the 
District  Court  found  the  carrier  guilty  of  violating  the 
statute.  In  the  appellate  court  the  carrier  contended 
that  the  subproviso  refei-red  only  to  cars  on  which  the 
coupling  devices  were  so  defective  that  they  had  to 
be  hauled  by  chains,  and  that,  with  the  exception  of 
cars  required  to  be  hauled  by  chains,  all  defective 
cars  might  be  removed  to  repair  points  in  revenue 
trains  or  in  association  with  other  cars  commercially 
used.  On  the  other  hand,  the  government  contended 
that  the  subproviso  to  Section  4  prohibited  carriers 
from  hauling  defective  cars  either  (a)  by  means  of 
chains  instead  of  drawbars  or  (b)  in  revenue  trains, 
or  (c)  in  association  with  other  cars  commercially 
used.  The  court,  in  rejecting  the  contention  of  the 
government,  said:  ''The  case  must  be  decided,  practical- 
ly,   as   one   of   first   impression;    the    question   has    not 

13.      Erie     R.     Co.     v.     United       States,   153   C.  C.  A.  64,  240  Fed. 

28. 
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been  considered  in  any  reported  decision.  We  are 
convinced  that  tlie  first  construction  is  the  riglit  one; 
and  several  considerations  persuade  us  to  this  end. 
.  .  .  Since  both  constructions  are  open,  it  is  merely 
to  beg  the  question  to  say  that  the  first  is  the  natural 
and  obvious  one;  yet  this  impression  cannot  be  resisted, 
and  is,  in  some  measure,  confirmed  by  observing  that 
Mr.  Justice  Van  Devanter  said,  in  United  States  v. 
Erie  R.  R.,  237  U.  S.  -409,  35  Sup.  Ct.  621,  624  (59  L. 
Ed.  ]()19),  while  reciting  the  effect  of  the  subproviso 
according  to  what  he  evidently  thought  was  the  obvious 
meaning,  that  the  subproviso  'declares  that  nothing 
therein  shall  be  construed  to  permit  the  hauling  of 
defective  cars  'by  means  of  chains  instead  of  drawbars' 
in  association  with  other  cars  in  commercial  use.'  He 
evidently  interprets  the  subproviso  according  to  the 
construction  which  we  have  thought  the  right  one; 
and  this  is  some  indication  that  it  is  the  meaning 
naturally  to  be  attributed  to  the  language  used.  The 
construction  which  we  adopt  is,  in  our  jud.gment, 
required  by  a  broad  view  of  the  purpose  and  intent  of 
the  proviso.  The  general  prohibition  of  the  act  had 
been  most  strictly  construed.  The  amendment  permit- 
ting hauling  to  a  repair  point  tended  to  enlarge,  ana 
not  to  restrict,  the  rights  of  the  carrier.  The  'remedy' 
given  by  the  amendment  was  to  permit  hauling  to  a 
repair  point,  and  this  amendment  should  be  construed 
*to  advance  the  remedy.'  Since  it  was  often  necessary 
that  a  defective  car  should  be  hauled  in  a  revenue 
train  from  the  point  where  the  defect  was  discovered  to 
some  place  where  the  car  could  at  least  be  set  out  of 
the  train,  and  since  this  necessity  undoubtedly  was 
one  of  the  moving  causes  for  the  amendment  of  1910, 
we  see  little  room  for  doubt  that  the  amendment  was 
intended  to  ]")ermit  such  hauling  in  revenue  trains  as 
far  as  might  be  necessary  to  escape  that  strictness  in 
the  law  which  the  amendment  implied  was  unreason- 
able. In  the  form  in  which  the  amendment  was  first 
reported  to  Congress,  it  did  not  contain  the  subproviso. 
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"We  do  not  ueed  expert  testimony  to  know  that  where 
the   coupler  was  defective   only  in  that   it   would   not 
couple  and  uncouple  automatically,  but  was  otherwise 
in  good  order,  there  was  practically  no  danger  result- 
ing from   this   defect   to    the   remainder   of   the   train; 
the  danger  was   to   the  employes — a  subject  kept   un- 
changed by  the  amendment.  It  is  equally  clear  that  when 
the  drawbars  themselves  were  inoperative,   and  would 
not  serve  to  pull  the  car,  so  that  it  was  necessary  to 
couple  with  chains,  distinct  danger  resulted  to  the  re- 
maining cars.    The  amount  of  slack  which  often  would 
exist  would  tend  to  result  in  injury  to  the  air  hose  and 
to  the   cars  and  their  contents,   to   say  nothing  about 
other  adjacent  cars  in  the  train,  or  about  the  constant 
danger  of  breaking  the  train  in  two  through  breaking 
the  chains.     So   it  was  clear  that,  while  it  would  be 
comparatively  unobjectionable  to  permit  defective  cars 
to  be  hauled  a  short  distance  in  a  revenue  train,  if  the 
drawbars  were   operative,   and  if  the   liability  to   em- 
ployes were   preserved,   it   would   be   a  very   different 
thing  and  much  more  dangerous  to  permit  cars  to   be 
hauled  coupled  by  chains  to   a  revenue  train.     There 
was,  therefore,  excellent  reason  for  distinguishing  and  for 
refusing  to  permit  the  general  permission  given  by  the 
main  body  of  the  proviso  to  extend  to  the  cars  coupled  by 
chains.    From  this  point  of  view,  the  subproviso  and  its 
interpretation   according   to   the   first   construction    are 
most  natural  and  tend  to  carry  out  the  probable  if  not 
the  certain  intent   of  Congress.     In   getting   the   right 
viewpoint  for  the  amendments  of  1910,  it  is  further  to 
be  remembered  that,  under  the  former  acts,  the  conflict 
between  the  canons  that  a  penal  statute  should  be  strictly 
construed   and   a    (so-called)    remedial   statute  liberally 
was  resolved  in  favor  of  the  latter  view  largely — and, 
it  seems,  mainly — in  order  to  give  effect  to  the  supposed 
dominant  intent  of  the  law  that  the  employes'  right 
to  recover  for  personal  injuries  should  not  be  impaired 
by   any  relaxation   of  the   restrictions;   and   this   right 
the    1910    amendments    expressly    and    fully    preserve. 
However  we  interpret  'nearest  available  point,'  and  even 
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if  'hospital  trains'  of  chained-up  cars  may  be  moved 
to  a  repair  point,  and  even  if  defective  cars  not  chained 
may  be  hauled  in  a  revenue  train  to  tlie  nearest  avail- 
able repair  point,  this  underlying  jiurpose  to  give 
the  employe  an  unimpaired  right  of  action  is  noB 
touched;  he  may  recover,  regardless  of  the  fact  that 
the  movement  to  the  repair  point  was  perfectly  lawful. 
The  rule  disappears  when  its  reason  does;  hence  the 
rule  of  construing  strictly  against  the  railroad  the 
provisions  of  the  act,  as  that  rule  was  established  before 
1910,  has  its  force  distinctly  lessened,  at  least,  as 
applied  to  this  amendment.  Another  consideration 
leading  to  the  same  result  is  that  many  cars  are  injured 
so  that  the  drawbars  will  not  work  and  so  that  chains 
must  be  used;  these  injuries  occur  everywhere  and  any- 
where on  the  road;  the  necessity  for  moving,  to  suitable 
repair  places,  cars  with  this  kind  of  injury,  is  often 
more  apparent  than  with  the  cars  that  have  less  in- 
juries; yet,  upon  the  second  construction,  that  favored 
by  the  government,  cars  so  injured  cannot  be  moved  at 
all,  and  as  to  them  the  whole  broad  purpose  of  the 
"proviso  of  section  4  utterly  fails ;  they  must  be  left  where 
they  are,  beyond  the  reach  of  repair,  and  perhaps 
blocking  the  traffic;  they  cannot  even  be  chained  to- 
gether to  make  a  'hospital  train'  and  be  hauled  away 
for  repairs.  It  would  be  even  unlawful  to  chain  up  a 
single  one  to  an  engine  and  pull  it  away.  The  con- 
struction which  leads  to  such  results  cannot  be  right; 
and  yet  the  government's  contention  rests  upon  the 
proposition  that  the  hauling  of  defective  cars  is  ab- 
solutely prohibited  (a)  if  in  revenue  trains;  (b)  if  in 
association  with  other  commercial  cars;  and  (c)  if  the 
drawbars  are  so  injured  that  chains  must  be  used. 
Even  if  it  be  thouglit  that  the  body  of  the  proviso  of 
section  4,  omitting  this  subproviso,  ought  not  to  be 
interpreted  so  as  to  permit  defective  cars  to  be  hauled 
even  a  few  miles  in  a  revenue  train,  that  would  not  be 
controlling,  when  we  give  the  subproviso  what  we  must 
think  its  true  meaning.  Wlien  it  prohibits  hauling 
certain  kinds  of  defective  cars  in  revenue  trains,   and 
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does  not  extend  the  proliibition  to  other  kinds,  and 
where  it  is  obvious]}'  attempting  to  make  very  precise 
and  accurate  regulations,  it  must  follow  from  the 
familiar  canons  of  construction  that  those  other  kinds 
are  not  included  within  the  prohibitions;  and  this 
brings  us  to  the  same  result,  viz.,  that  cars  not  so 
defective  as  to  require  chains  in  the  place  of  drawbars 
may  be  hauled  in  revenue  trains  to  the  nearest  avail- 
able place  of  repairs." 

§  856.  Exceptions  to  the  Safety  Appliance  Act 
Must  be  Strictly  Construed.  All  cars  and  movements 
excepted  from  the  provisions  of  the  safety  appliance 
acts  by  Section  6  of  the  original  act,  Section  1  of  the 
amendment  of  1903  and  Section  4  of  the  amendment  of 
1910  should  be  strictly  construed.  These  statutory  ex- 
emptions should  not  be  so  interpreted  as  to  destroy  the 
remedial  purpose  intended  to  be  accomplished  by  the 
enactment  of  the  statute."  Thus,  in  the  case  cited,  it 
was  contended  that  because  cars  on  an  interurban 
electric  railroad  ran  for  a  short  distance  at  a  terminal 
over  street  railway  tracks,  such  cars  were  exempted' 
from  all  the  provisions  of  the  Safety  Appliance  Act 
because  of  the  exception  created  by  Section  1  of  the 
1903  amendment.  But  the  court  held  that  such  an 
interpretation  of  the  statute  would  be  in  direct  conflict 
with  the  rule  requiring  exceptions  from  a  general  policy 
to  be  strictly  construed,  and  would  inevitably  result  in 
empowering  a  railroad  company  to  place  its  cars  be- 
yond the  provisions  of  a  Safety  Appliance  Act  by 
operating  a  train  for  a  trifling  distance  over  street 
railway  tracks. 

§  857.  Exempted  Movements  for  Repair  do  not 
Affect  Liability  for  Personal  Injuries.  The  sole  effect 
of  permitting  necessary  movements  for  repairs  under 
conditions  named  in  the  1910  amendment,  is  to  relieve 

14.      Spokane    &    I.    E.    R.    Co.       v.    United    States,    241   U.    S.   344, 

60  L.   Ed.   1037,   36  Sup.    Ct.   668. 
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the  carrier  from  the  penalty  of  a  one  hundred  dollar 
fine  under  Section  G  of  the  original  act.  The  statute 
expressly  provides  that  such  movement  shall  be  at  the 
sole  risk  of  the  carrier  and  nothing  in  the  statute  can  be 
construed  to  relieve  the  railroad  company  from  liability 
in  any  remedial  action  for  the  death  or  injury  of  any 
railroad  employe  caused  to  such  employe  by  reason  of, 
or  in  connection  with  the  movement  or  hauling  of  such 
defective  cars. 

§  858.  Cars  on  Interurban  Railroads  Moving 
Partly  Over  Street  Railroad  Tracks  Not  Exempted. 
Section  1  of  the  1903  amendment  provides  that  cars 
"which  are  used  on  street  railways"  are  excluded  from 
the  requirements  of  the  original  safety  appliance  act 
and  all  its  amendments,  although  engaged  in  interstate 
commerce.  This  proviso,  however,  does  not  apply  lo 
cars  on  interurban  electric  railway  lines  which  pass 
over  street  railway  tracks  for  a  short  distance  between 
the  company's  yards  near  the  city  limits  and  a  station 
in   the   city.^^ 

§  859.  May  Haul  Defective  Cars  Containing  Live- 
stock or  Perishable  Freight  with  Chains.  If  the  de- 
ls. Spokane  &  I.  E.  R.  Co.  v.  sively'  would  have  been  employed. 
United  States,  241  U.  S.  344,  60  L.  But  we  think  the  want  of  merit 
Ed.  1037,  36  Sup.  Ct.  668,  in  which  in  the  contention  is  clear  and  the 
Mr.  Justice  White  said:  "Again,  unsoundness  of  the  argument  ad- 
it is  urged  that  the  judgment  of  vanced  to  sustain  them  apparent, 
the  court  below  can  be  affirmed  We  say  this  because,  while  it  is 
only  by  construing  the  word  'used'  conceded  that  the  obvious  pur- 
In  the  exception  as  meaning  ex-  pose  of  Congress  in  enacting  the 
clusively  used, — a  construction  law  and  its  amendments  was  to 
"Which,  it  is  said,  can  be  wholly  secure  the  safety  of  railroad  em- 
unwarranted  in  view  of  the  ployes,  and  that  the  amendment 
amendment  of  1896,  excepting  of  1903  sought  to  enlarge  and 
from  the  act  certain  cars,  etc.,  made  that  purpose  more  com- 
'exclusively  used  for  the  transpor-  plete,  yet  it  is  insisted  that  the 
tation  of  logs,'  and  the  demon-  exception  in  the  act  should  re- 
stration  thereby  afforded  if  that  ceive  such  a  broad  construction 
such  a  meaning  had  been  contem-  as  would  destroy  the  plain  pur- 
plated  by  Congress  in  the  amend-  pose  which  caused  the  act  to  be 
ment    of    1903,    the    word    'exclu-  adopted." 
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fective  equipniont  discovered  on  a  ear  while  in  use  on 
the  line,  is  such  tliat  chains  instead  of  drawbars  are  re- 
quired to  haul  it  to  the  nearest  repair  point,  the  car 
cannot  be  hauled  in  revenus  trains  or  in  association 
with  other  cars  that  are  commercially  used,  unless  it 
contains  livestock  or  perishable  freight/" 

§  860.  Necessity  of  Movement  for  Repairs  General- 
ly a  Question  for  the  Jury.  In  actions  for  penalties, 
carriers  frequently  defend  on  the  ground  that  the 
particular  movement  was  necessary  for  the  purpose  of 
repairs.  The  question  whether,  in  fact,  there  existed  a 
reasonable  necessity  for  moving  the  defective  car  for 
repairs  is  ordinarily  for  the  jury." 

§  861.  Law  as  to  Movement  of  Defective  Cars 
Prior  to  1910  Amendment.  Before  the  1910  amendment, 
the  statute  made  no  excej^tions  as  to  movement  of 
defective  cars.  Literally  applied,  the  act  inhibited  any 
movement  of  a  defective  car  even  for  purpose  of  repair. 
But  the  necessity  of  moving  defective  cars  so  dis- 
covered to  be  defective  on  the  line  to  the  nearest  repair 
point,  was  so  manifest  that  the  courts  carved  an 
exception  to  the  statute  and  generally  held  that  de- 
fective cars  might  be  moved  to  the  nearest  repair  points 
provided  they  were  excluded  from  commercial  use  and 
disassociated  with  cars  so  used.^^ 

§  862.  Cars  Exempted  from  Requirements  of  Act 
on   Interstate   Highways   not   Subject   to   State   Laws. 

16.  Section  4  of  the  1910  C.  C.  A.  629,  169  Fed.  407;  Chi- 
amendment,  36  St.  at  L.  298.  Ap-  cago  &  N.  W.  R.  Co.  v.  United 
pendix  G.  infra.  States,  93  C.  C.  A.  450,  168  Fed. 

17.  Galveston,  H.  &  S.  A.  R.  236,  21  L.  R.  A.  (N.  S.)  690; 
Co.  V.  United  States,  118  C.  C.  United  States  v.  Louisville  &  N. 
A.  339,  199  Fed.  891.  R.    Co.,     156    Fed.    193.     Contra: 

18.  Southern  R.  Co.  v.  Snyder,  Chicago,  M.  &  St.  P.  R.  Co.  v. 
124  C.  C.  A.  60,  205  Fed.  868;  United  States,  91  C.  C.  A.  373, 
Southern  R.  Co.  v.  Snyder,  109  C.  165  Fed.  423,  20  L.  R.  A.  (N.  S.) 
C.  A.  344,  187  Fed.  492;  United  473;  United  States  v.  St.  Louis, 
States   V.    Southern    Pac.   Co.,    94  I.   M.  &   S.  R.   Co.,  154  Fed.   516. 
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The  original  act  and  all  amendments  specifically  exempt 
from  the  requirements  of  the  Safety  Ai)pliance  Act 
trains  composed  of  eight-wheel  standard  logging  cars 
where  the  height  of  such  cars  from  the  top  of  a  rail  to 
center  of  coupling  does  not  exceed  twenty-five  inches 
and  to  locomotives  used  exclusively  in  hauling  such 
cars  for  the  transportation  of  logs.  Tlie  Legislature  of 
the  State  of  Texas  passed  a  law  which,  upon  its  face, 
applied  to  logging  cars  and  a  prosecution  was  instituted 
in  the  state  court  for  a  failure  to  comply  with  the  state 
law,  the  defendant  being  a  carrier  by  railroad  engaged 
in  interstate  commerce.  The  court  held  that  as  the 
railroad  upon  which  the  logging  cars  were  operated 
was  engaged  in  interstate  commerce,  the  state  law  re- 
quiring certain  appliances  was  inoperative  and  not 
applicable  thereto,  although  no  safety  appliances  were 
required  on  such  cars  by  the  national  statute.^^  The 
court  based  its  decision  on  a  former  opinion  of  the 
Supreme  Court  of  the  United  States,  holding  that  all 
cars,  even  if  used  in  intrastate  commerce,  or  railroads 
engaged  in  interstate  commerce,  were  embraced  within 
the  Safety  Appliance  Act.  Congress,  having  excluded 
cars  of  a  certain  kind,  from  the  provisions  of  the  act,  a 
state  law  requiring  certain  appliances  as  to  such  cars, 
was   invalid. 

19.     Slate   V.   Orange  &   N.  W.       Ry.  Co.,  Tex.  Civ.  App.  , 

181  S.  W.  494. 


CHAPTEE  XLVIII. 

AssuMPTio:^    OF    Risk    and    Contributory    Negligence 
Under  Safety  Appliance  Act. 

Sec.  863.  Assumption  of  Risk  no  Defense  to  Injuries  Due  to  Viola 
tion  of  Safety  Appliance  Act. 

Sec.  8G4.     Employe's  Knowledge  of  Defect  no  Bar  to  a  Suit. 

Sec.  865.  Assumption  of  Risk  When  Two  Distinct  Acts  of  Negligence 
are   Submitted. 

Sec.  866.  Distinction  between  Assumption  of  Risk  and  Contributory 
Negligence. 

Sec.  867.  Contributory  Negligence  a  Defense  Prior  to  Enactment  of 
Employers'  Liability  Act. 

Sec.  868.  Contributory  Negligence  no  Defense  When  Injured  Employe 
is  Engaged  in  Interstate  Commerce. 

Sec.  869.  Contributory  Negligence  a  Defense  When  Employe  is  En- 
gaged in   Intrastate   Commerce. 

Sec.  870.  State  Statutes  Abolishing  Defense  of  Contributory  Negli- 
gence Applicable  under  Safety  Appliance  Act,  When. 

Sec.  871.  Effect  of  Rule  Forbidding  Employes  from  Going  Between 
Cars  While  in  Motion. 

Sec.  872.  Contributory  Negligence  a  Defense  to  Failure  to  Have  Air 
Brakes  on  Logging  Trains  on   Interstate  Railroads. 

Sec.  873.  Contributory  Negligence  as  a  Matter  of  Law  in  Choosing 
Dangerous  Way  to  Uncouple  Cars  with  Safe  Method  Avail- 
able. 

Sec.  874.  Errorless  Instructions  on  Contributory  Negligence  in  Such 
Cases. 

Sec.  875.     When  Contributory  Negligence  is  a  Question  for  tlie  Jury. 

Sec.  876.  Illustrative  Cases  in  which  Employes  Going  Between  Cars 
were  Not  Guilty  of  Contributory  Negligence  as  a  Matter 
of  Law. 

§  863.    Assumption  of  Risk  no  Defense  to  Injuries 
Due    to    Violation    of    Safety    Appliance   Act.    In    all 

actions  for  injuries  to  violations  of  the  Safety  Ap- 
pliance Act,  the  defense  of  assumption  of  risk  has  been 
abrogated,  for  it  is  provided  in  Section  8  of  the  original 
act  that  no  employe  of  any  common  carrier  subject  to 
the  statute  who  may  be  injured  by  any  locomotive,  cai', 
or  train  in  use  contrary  to  the  provisions  of  the  act, 
shall  be  deemed  to  have  assumed  the  risk  thereby 
occasioned,  although  continuing  in  the  employment  of 

(1400) 


^  863] 


Assumption  of  Risk. 


1401 


the  carrier  after  the  unlawful  use  of  such  locomotive, 
car  or  train  may  have  been  broui^ht  to  his  knowledge. 
This  section  a])i)lies  to  injuries  resulting  from  a  failure 
to   comply   with    the   amendatory   acts   as   well   as   the 


original   statute.^ 


1.  United  States.  Baugham  v. 
New  York,  P.  &  N.  R.  Co.,  241 
U.  S.  237,  60  L.  Ed.  977,  36  Sup. 
Ct.  592,  13  N.  C.  C.  A.  138;  South- 
ern Ry.  Co.  V.  Crockett,  234  U. 
S.  725,  58  L.  Ed.  1564,  34  Sup.  Ct. 
897;  Grand  Trunk  Western  R. 
Co.  V.  Lindsay,  233  U.  S.  42,  58 
L.  Ed.  838,  34  Sup.  Ct.  581,  Ann. 
Cas.  1914C  inS;  Schlemmer  v. 
Buffalo,  R.  &  P.  R.  Co.,  220  U. 
S.  590,  55  L.  Ed.  596.  31  Sup. 
Ct.  561:  Schlemmer  v.  Buffalo,  R. 
&  P.  R.  Co.,  205  U.  S.  1,  51  L.  Ed. 
681,  27  Sup.  Ct.  407;  Columbia 
&  P.  S.  R.  Co.  V.  Sauter,  139  C. 
C.  A.  150,  223  Fed.  604;  Johnson 
V.  Great  Northern  R.  Co.,  102  C. 
C.  A.  89,  178  Fed.  643;  Norfolk 
&  W.  R.  Co.  V.  Hazelrigg,  95  C. 
C.  A.  637,  170  Fed.  551;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Voelker, 
65  C.  C.  A.  226,  129  Fed.  522,  70 
L.  R.  A.  264;  Cleveland,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Baker,  33  C. 
C.  A.  468,  91  Fed.  224. 

Arkansas.  York  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.,  86  Ark.  244,  110 
S.    W.    803. 

Connecticut.  Farley  v.  New 
York,  N.  H.  &  H.  R.  Co.,  88  Conn. 
409,    91   Atl.    650. 

Georgia.      Atlantic    Coast    Line 

R.  Co.  V.  Kennedy,  Ga.  App. 

,  92  S.  E.  973;   Charleston  & 

W.  C.  Ry.  Co.  V.  Sylvester,  17 
Ga.  App.  85,  86  S.  E.  275;  Kirbo 
V.  Southern  R.  Co.,  16  Ga.  App. 
49,   84   S.   E.   491. 

Indiana.  Cincinnati,  H.  &  D. 
Ry.  Co.  V.   Gross,  — —  Ind.  App, 


.    Ill   N.    E.    653. 

Iowa.     Cook   V.   Union   Pac.   R. 

Co.,  Iowa   ,    158   N.   W. 

521. 

Kansas.  Thornbro  v.  Kansas 
City,  M.  &  O.  R.  Co.,  91  Kan.  684, 
Ann.  Cas.  1915D  314,  139  Pac. 
410. 

Kentucky.  Jones  v.  Southern 
Ry.  in  Kentucky.  175  Ky.  App. 
455,  194  S.  W.  558;  Young  v.  Nor- 
folk &  W.  R.  Co.,  171  Ky.  510,  188 
S.  W.  621;  Truesdell  v.  Chesa- 
peake &  O.  R.  Co.,  159  Ky.  718,  169 
S.  W.  471;  Chesapeake  &  O.  R.  Co. 
V.  De  Atley,  159  Ky.  687,  167  S. 
W.  933. 

Minnesota.  La  Mere  v.  Railway 
Transfer  Co.  of  City  of  Minnea- 
polis, 125  Minn.  159,  Ann.  Cas. 
1915C    607,    145    N.   W.    1068. 

Missouri.  Young  v.  Lusk,  268 
Mo.  625,  187  S.  W.  849;  Noel  v. 
Quincy,  0.  &  K.  C.  R.  Co.  (Mo. 
App.),  182  S.  W.  787. 

North  Carolina.  Sears  v.  Atlan- 
tic Coast  Line  R.  Co..  169  N.  C. 
446,  86  S.  E.  176;  Troxler  v.  South- 
ern Ry.  Co.,  124  N.  C.  189,  44 
L.  R.  A.  313,  70  Am.  St.  Rep. 
580,  32  S.  E.  550. 

Oklahoma.     Chicago,  R.  I.  &  P. 

Ry.    Co.    V.    Jackson,    Okla. 

,  160  Pac.   736. 

Oregon.  Oberlin  v.  Oregon)- 
Washington  R.  &  Nav.  Co..  71 
Ore.  177,  142  Pac.  554. 

South  Carolina  Steele  v.  Atlan- 
tic Coast  Line  R.  Co.,  103  S.  C. 
102,  87  S.  E.  639. 

Texas.  Chicago,  R.  T.  &  G.  Ry. 
Co.   v.   De  Bord,  Tex.   . 
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§  864.  Employe's  Knowledge  of  Defect  No  Bar  to 
a  Suit.  Section  S  of  the  original  act  provides  that 
knowledge  of  the  existence  of  a  defect  in  violation  of 
the  act  does  not  bar  an  employe's  action  on  the  ground 
of  assumption  of  risk.  This  principle  was  applied  and 
a  recovery  permitted  in  a  case  where  a  brakeman  was 
engaged  in  switching  a  "bad  order"  car  from  a  spur 
track  in  a  terminal  yard  to  the  machine  shops  nearby. 
In  the  course  of  his  duties  it  became  necessary  for  the 
brakeman  to  ride  on  top  of  the  car  in  order  to  set  the 
brake.  While  descending  from  the  car  he  fell  because 
of  a  defect  in  one  of  the  handholds.  While  the  accident 
occurred  after  the  1910  amendment  was  passed,  yet  the 
court  held  that  Section  8  of  the  original  act  applied  to 
all  the  provisions  of  the  amendment  of  1910  by  reason 
of  Section  5  thereof,  which  provides  that  all  the  pro- 
visions of  the  original  act  apply  to  the  amendatory 
acts.^ 

§  865.  Assumption  of  Risk  When  Two  Distinct 
Acts  of  Negligence  are  Submitted.    Wlien  two  distinct 


192   S.  W.   767;    Gulf,   C.   &   S.   F. 

Ry.  Co.  V.  Cooper,  Tex.  Civ. 

App. ,  191  S.  W.  579;  Missouri 

K.  &  T.  Ry.  Co.  of  Texas  v.  Bar- 

rington,  Tex.  Civ.  App.  , 

173  S.  W.  595;   Missouri,  O.  &  G. 

Ry.   Co.   V.   Plemmons,   Tex. 

Civ.  App.  ,  8  N.  C.  C.  A.  265 

171   S.  W.   259;    Galveston,   H.   & 

S.  A.  Ry.  Co.  V.  Kurtz,  Tex. 

Civ.    App.    ,    147    S.    W.    658; 

Southern  Pac.  Co.  v.  Allen, 
48  Tex.  Civ.  App.  66,  106  S.  W. 
441. 

Washington.  Lauer  v.  North- 
ern Pac.  R.  Co.,  83  Wash.  465,  145 
Pac.  606. 

West  Virginia.  Hull  v.  Virgin- 
ian R.  Co.,  78  W.  Va.  25,  88  S.  E. 
1060. 

Wisconsin.  Hovaneck  v.  Great 
Northern    R    Co.,    165    Wis.    511, 


162  N.  W.  927;  Smiegil  v.  Great 
Northern  R.  Co.,  165  Wis.  57,  160 
N.  W.  1057. 

2.  Texas  &  P.  R.  Co.  v.  Rigsby, 
241  U.  S.  33,  60  L.  Ed.  874,  36 
Sup.  Ct.  482. 

"Under  the  statutes  quoted 
above  and  the  decision  made  in 
Railway  Co.  v.  Kurtz,  supra,  if 
it  be  conceded  that  appellee  knew 
the  handhold  which  gave  way  and 
caused  him  to  fall,  was  defective, 
he  did  not  assume  the  risk  of 
using  it.  There  is  no  pretense 
that  he  produced  the  defective 
condition  of  the  handhold,  and 
it  seems  that  in  no  other  event 
would  the  defense  of  assumed 
risk  be  available  to  appellant." 
Missouri,  O.  &  G.  Ry.  Co.  v.  Plem- 
mons,     Tex.   Civ.    App.   , 

8  N.  C.  C.  A.  265,  171  S.  W.  259. 
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acts  of  negligence  are  relied  upon  in  personal  injury 
actions,  one  being  a  violation  of  the  Safety  Appliance 
Act  and  the  other  not,  each  party  is  entitled  to  have 
instructions  properly  declaring  the  law  as  to  both  of  the 
negligent  acts.  While  assumption  of  risk  is  not  a 
defense  as  to  any  violation  of  the  Safety  Appliance  Act, 
yet  if  in  the  same  petition  another  act  of  negligence  is 
pleaded  to  which  assumption  of  risk  may  be  a  defense, 
the  defendant  has  the  right  to  charge  on  assumption  of 
risk  as  to  that  act  of  negligence.^ 

§  866.  Distinction  between  Assumption  of  Risk 
and  Contributory  Negligence.  If  the  injured  employe 
was  engaged  in  interstate  commerce,  the  distinction 
between  assumption  of  rislv  in  actions  for  violation  of 
the  Safety  Appliance  Act  is  not  material  for  both  de- 
fenses are  abolished  by  Section  3  and  Section  4  of  the 
Employers'  Liability  Act.  However,  if  the  employe 
was  engaged  in  intrastate  commerce,  contributory 
negligence  is  a  defense  but  the  Safety  Appliance  Act 
provides  that  no  employe  shall  be  held  to  have  assumed 
the  risk  of  injury  by  reason  of  failure  to  equip  cars  as 
required  by  the  act  should  he  continue  to  remain  in  the 
employment  with  knowledge  of  such  failure.  The 
distinction,  therefore,  between  contributory  negligence 
and  assumption  of  risk  may  become  important  in 
actions  for  violation  of  the  Act.  There  is  a  practical 
and  clear  distinction  between  assumption  of  risk  and 
contributory  negligence.  Contributory  negligence  is  the 
omission  on  the  part  of  an  employe  to  use  those 
precautions  for  his  own  safety  which  ordinary  prudence 
dictates.  On  the  other  hand,  assumption  of  risk  in- 
cludes those  dangers  which  are  the  ordinary  risks  of 
the  occupation  and  also  those  risks  and  dangers  which 
are  known  or  are  so  plainly  observable  that  an  employe 
may  be  presumed  to  know  them.* 

3.     Chicago,  M.  &  St.  P.  R.  Co.  4.    Schlemmer   v.   Buffalo,   R.   & 

V.   Voelker,   65   C.   C.   A.   226,   129       P.  R.  Co..  220  U.  S.  590,  55  L.  Ed. 
Fed.   522.  70   L.  R.   A.   264.  596.  31  Sup.  Ct.  561. 
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§  867.  Contributory  Negligence  a  Defense  Prior  to 
Enactment  of  Employers'  Liability  Act.  Before  the 
passage  of  the  Federal  Employers'  Liability  Act,  con- 
tributory negligence  was  in  all  cases  a  defense  under 
the  Safety  Appliance  Act  for  there  is  nothing  in  the 
Safety  Appliance  Act  absolving  the  employe  from  the 
duty  of  using  ordinary  care  to  protect  himself  from 
injury.^  The  proviso  to  section  3  of  the  Federal  Em- 
ployers'   Liability   Act,    in   effect,    amends    the    Safety 


5.     Schlemmer  v.  Buffalo,  R.  & 
P.    R.    Co.,    220    U.    S.    590,    55    L. 
Ed.   596,   31   Sup.   Ct.    561,  affirm- 
ing 222  Pa.  470,  71  Atl.  1053.  Mr. 
Justice  Day.  said:  "In  the  present 
case  the  statute   of   Congress   ex- 
pressly provides  that  the  employe 
shall    not    be     deemed    to    have 
assumed    the    risk    of    injury    if 
such  is  occasioned  by  his  continu- 
ing in  the  employ  of  the  carrier 
after  the  unlawful  use  of  the  car 
or  train  in  the  failure  to  provide 
automatic      couplers      has      been 
brought  to  his  knowledge.     There- 
fore,   when    Schlemmer   saw   that 
the   shovel-car   was  not   equipped 
with    an    automatic    coupler    he 
would   not   from   that   knowledge 
alone,  take  upon  himself  the  risk 
of   injury   without  liability   from 
his  employer.     But  there  is  noth- 
ing in   the  statute   absolving  the 
employe   from   the   duty   of   exer- 
cising   ordinary    care    to    protect 
himself   from   injury   in    the   use 
of   the    car    with    the    appliances 
actually     furnished.         In     other 
words,   notwithstanding  the   com- 
pany   failed    to    comply    with   the 
statute,  the  employe  was  not  for 
that    reason    absolved    from    the 
duty  of  using  ordinary   care  for 
his  own  protection  under  the  cir- 
cumstances as  they  existed.     This 
has  been  the  holding  of  the  courts 
in  construing  statutes  enacted  to 


promote  the  safety  of  employes. 
Krause  v.  Morgan,  53  Oh.  St.  26; 
Holum  V.  Railway  Co.,  80  Wis- 
consin 299;  Grand  v.  Railway  Co., 
83  Michigan  564;  Taylor  v.  Manu- 
facturing Co.,  143  Massachusetts 
470.  And  such  was  the  holding  of 
the  Court  of  Appeals  of  the 
Eighth  Circuit,  where  the  statute 
now  under  consideration  was  be- 
fore the  court.  Denver  &  Rio 
Grande  R.  R.  Co.  v.  Arrighi,  129 
Fed.  Rep.  347.  In  the  absence 
of  legislation,  at  the  time  of  the 
injury  complained  of,  taking  away 
the  defense  of  contributory  negli- 
gence,  it  continued   to   exist." 

Hook,  J.  in  Denver  &  R.  G.  R. 
Co.  V.  Arrighi,  63  C.  C.  A.  649, 
129  Fed.  347:  "It  cannot  be  as- 
sumed that  by  the  passage  of 
a  salutary  law  designed  for  the 
protection  of  those  engaged  in  a 
hazardous  occupation  Congress  in- 
tended to  offer  a  premium  for 
carele^ness,  or  to  grant  immu- 
nity from  the  consequences  of 
negligence.  The  reasonable  con- 
clusion is  that  the  defense  of  con- 
tributory negligence  is  as  avail- 
able to  a  railroad  company  after 
as  before  the  passage  of  the  act 
of  Congress,  although  it  has  not 
complied  with  its  requirements". 
Accord:  Toledo,  St.  L.  &  W.  R. 
Co.  V.  Gordon,  100  C.  C.  A.  572, 
177  Fed.  152;   Popplar  v.  Minnea- 
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Appliance  Act  so  that  contril)iitoi-y  iiof^ligence  is  not 
now  a  defense  in  all  actions  for  personal  injuries  due  to 
a  violation  of  the  Act  if  the  employe  was  engaged  in 
interstate  commerce.*  But  as  the  vSafety  Appliance  Act 
is  broader  in  its  scope  than  the  Federal  Employers' 
Liability  Act,  that  is,  includes  cars  used  in  intrastate 
commerce  as  well  as  interstate  commerce,  contributory 
negligence    may   be   a   defense    under   that   act    if   tlie 


polls,  St.  p.  &  S.  S.  M.  R.  Co.,  121 
Minn.  413,  Ann.  Cas.  1914D  383, 
141  N.  W.  798. 

6.  United  States.  Baltimore  & 
O.  R.  Co.  V.  Wilson,  242  U.  S.  295, 
61  L.  Ed.  312,  37  Sup.  Ct.  123; 
Spokane  &  I.  E.  R.  Co.  v.  Campbell, 
241  U.  S.  497,  60  L.  Ed.  1125,  36 
Sup.  Ct.  683,  12  N.  C.  C.  A.  1083; 
Great  Northern  R.  Co.  v.  Otos,  239 
U.  S.  349,  60  L.  Ed.  322,  36  Sup. 
Ct.  124;  Atchison,  T.  &  S.  F.  R. 
Co  V.  Swearingen,  239  U.  S.  339, 
60  L.  Ed.  317,  36  Sup.  Ct.  221; 
Seaboard  Air  Line  R.  Co.  v.  Hor- 
ton,  233  U.  S.  492,  58  L.  Ed.  1062, 
34  Sup.  Ct.  635,  8  N.  C.  C.  A.  834, 
L.  R.  A.  1915C  1.  Ann  Cas.  1915B 
475;  Grand  Trunk  Western  R.  Co. 
V.  Lindsay,  233  U.  S.  42,  58  L.  Ed. 
838,  34  Sup.  Ct.  581,  Ann.  Cas. 
1914C  168;  Johnson  v.  Great  North- 
ern R.  Co.,  102  C.  C.  A.  89,  178 
Fed.  643. 

Alabama.  Western  Ry.  of  Ala- 
bama V.  Mays,  197  Ala.  367,  72 
So.  641. 

Arkansas.  St.  Louis  Southwest- 
ern Ry.  Co.  V.  Anderson,  117  Ark. 
41,  173   S.  W.   834. 

California.  Smithson  v.  Atch- 
ison, T.  &  S.  F.  R.  Co.,  174  Calif. 
148,  162  Pac.  111. 

Kansasi  ThoTnbro  v.  Kansas 
City,  M.  &  O.  Ry.  Co.,  91  Kan. 
684.  Ann.  Cas.  1915D  314,  139  Pac. 
410. 


Minnesota.  La  Mere  v.  Railway 
Transfer  Co.  of  City  of  Minnea- 
polis, 125  Minn.  159,  Ann.  Cas. 
1915C  607,  145  N.  W.  1068;  Dem- 
erce  v.  Minneapolis,  St.  P.  &  S. 
S.  M.  R.  Co,  122  Minn.  171,  142 
N  W.  145;  Ahrens  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  121  Minn.  335,  141 
N.    W.    297. 

Missouri.  Christy  v.  Wabash  R. 
Co.,  195  Mo.  App.  232,  191  S.  W. 
241;  Young  v.  Lusk,  268  Mo.  625. 
187  S.  W.  849;  Moore  v.  St.  Joseph 
&  G.  L  R.  Co.,  268  Mo.  31,  186  S. 
W.  1035;  Noel  v.  Quincy,  O.  &  K. 
C.  R.  Co.  (Mo.  App.),  182  S.  W. 
787;  Carpenter  v.  Kansas  City 
Southern  Ry.  Co.,  189  Mo.  App. 
164.  175  S.  W.  234. 

New  Jersey.  Parker  v.  Atlantic 
City  R.  Co.,  87  N.  .L  L.  148,  93 
Atl.  574 

North  Carolina.  Sears  v.  Atlan- 
tic Coast  Line  R.  Co.,  169  N.  C. 
446,  86  S.  E.  176;  Montgomery  v. 
California  &t  N.  W.  R.  Co.,  169  N. 
C.  249,  85  S  E.  139. 

South  Corolina.  Steele  v.  Atlan- 
tic Coast  Line  R.  Co.,  103  S.  C. 
102,  87  S.  E.  639. 

South  Dakota.  Fletcher  v.  South 
Dakota  Cent.  R.  Co.,  36  S.  Dak. 
401,  155  N.  W.  3. 

Washington.  Lauer  v.  North- 
ern Pac.  R.  Co.,  83  Wash.  465.  145 
Pac.  606. 
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injured  employe  was  engaged  in  intrastate  commerce  or 
in  work  tliat  is  not  commerce  at  all/ 

§  868.     Contributory  Negligence  no  Defense  When 
Injured  Employe  is  Engaged  in  Interstate  Commerce. 
In    personal    injury    actions    for    casualties    caused    by 
failure    to    comply    with    the    Safety    Appliance    Act, 
contributory  negligence  of  the  injured  employe  was  a 
bar   in   all   cases   prior   to   the   passage   of   the   act   of 
Congress  commonly  known  as  the  Federal  Employers' 
Liability  Act.    But  since  the  passage  of  the  Employers' 
Liability  Act,  no  employe  engaged  in  interstate  com- 
merce and   injured  through  a  violation  of  the   Safety 
Appliance  Act,  shall  be  deemed  guilty  of  contributory 
negligence.      The    Federal    Employers'    Liability    Act, 
however,  is  confined  solely  to  employes  injured  while 
working  in  interstate  commerce,  and  hence  none  of  its 
provisions  apply  if  the  employe  was  not  at  the  time  of 
the  injury  engaged  in  interstate  commerce.    The  Safety 
Appliance  Act,  though  is,  in  some  respects,  broader  in 
its  application  than  the  Employers'  Liability  Act  for 
it    includes    all    veliicles    on    interstate    railroads    even 
when  wholly  used  in  intrastate   commerce.     Employes 
injured,  therefore,  while  working  in  intrastate  commerce 
by  reason  of  defects  in  violation  of  the  Safety  Appli- 
ance Act,  on  cars  while  used  in  intrastate  commerce, 
have  a  cause  of  action  under  the  Safety  Appliance  Act, 
but  they  are  not  in  such  cases  under  the  protection  of 
the   Employers'  Liability  Act.     Hence,   in   actions   for 
violation  of  the  Safety  Appliance  Act,  the  question  of 
employment  in  interstate  commerce  is  still  material  in 
determining    whether    the    provision    of    the    Federal 
Employers'     Liability     Act        abolishing     contributory 
negligence  is  applicable. 

§   869.    Contributory     Negligence  a  Defense  When 
Employe   is   Engaged   in  Intrastate   Commerce.     If   an 

7.     Minneapolis,   St.   P.  &   S.   S.       369,   59   L.    Ed.    1000,   35   Sup.   Ct. 
M.   R.    Co.   V.   Popplar,    237    U.   S.        609. 
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employe  is  engaged  in  intrastate  commerce  at  the  time 
he  receives  an  injury  through  a  non-Compliance  of  the 
carrier  witli  the  provisions  of  the  Safety  Appliance  Act, 
his  contributory  negligence',  i.  e.,  his  failure  to  exercise 
such  care  as  a  reasonably  prudent  person  would  have 
exercised  under  the  same  circumstances,  is  a  bar. 
Illustrating,  a  switchman  engaged  exclusively  in  mov- 
ing cars  containing  merchandise  from  one  point  to 
another  in  the  same  state  if  injured  because  of  the 
carrier's  failure  to  equip  its  cars  as  provided  in  the 
Safety  Appliance  Act  has  no  right  of  action  if  his 
negligence  also  contributed  directly  to  cause  the  injury.® 
But  if  any  of  the  cars  mentioned  contained  any 
merchandise  consigned  to  a  point  in  one  state  from  a 
point  in  another,  the  contributory  negligence  of  the 
employe  would  not  bar  a  recovery  nor  even  reduce  the 
damages  if  a  failure  to  comply  with  the  Safety  Ap- 
pliance Act  contributed  to  cause  his  death   or  injury. 

§  870.  State  Statutes  Abolishing  Defense  of  Con- 
tributory Negligence  Applicable  under  Safety  Appliance 
Act,  When.  The  Supreme  Court  of  the  United  States  in 
a  personal  injury  action  for  failure  to  maintain  an 
automatic  coupler  as  required  by  the  statute,  when  the 
injured  employe  at  the  time  was  working  exclusively  In 
intrastate  commerce — moving  a  car  between  two  points 
in  the  same  state — seems  to  have  decided  that,  in  such 
cases,    the    question    whether  contributory  negligence  is 

8.     Chicago,   R.   I.   &   P.   R.   Co.  555.  165  Fed.  869;   Denver  &  R.  G. 

V.  Brown,  229  U.  S.  317,  57  L.  Ed.  R.    Co.    v.    Arrighl,    63    C.    C.    A. 

1204,  33   Slip.  Ct.  840,  3  N.  C.  C.  649,    129    Fed.    347;     Cleveland   C. 

A.  826;    Schlemmer  v.  Buffalo,  R.  C.   &  St.  L.  Ry.  Co.  v.  Baker,  33 

&    P.    R.    Co.,    220    U.    S.    590,    55  C.  C.  A.  468,  91  Fed.  224;   Wink- 

L.  Ed.  596,  31   Sup.  Ct.  561;   Sch-  ler  v.  Philadelphia  &  R.  R.  Co.,  4 

lemmer  v.  Buffalo,  R.  &  P.  R.  Co.,  Pennew.    (Del.)     80,    53    Atl.    90; 

205  U.  S.  1,  51  L.  Ed.  681,  27  Sup.  Grand  Trunk  Western  Ry.  Co.  v. 

Ct.  407;   Johnson  v.  Great  North-  Poole,  175  Ind.  567,  93  N.  E.  26; 

ern  R.  Co.,  102  C.  C.   A.   89,  178  Kansas   City,   M.   &   B.   R.   Co.   v. 

Fed.  643;   Toledo,  St.  I..  &  W.  R. ,  Plippo,   138   Ala.  487,  35   So.   457; 

Co.  V.   Gordon,  100  C.   C.   A.   572.  Popplar  v.    Minneapolis,    St.    P.   & 

177   Fed.    152;    Donegan   v.   Balti-  S.  S.  M.  R.  Co.,  121  Minn.  413.  Ann. 

more  &  N.  Y.  R.  Co.,  91  C.  C.  A.  Cas.  1914D  383,  141  N.  W.  798. 
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a  defense  is  to  be  determined  by  the  law  of  the  state." 
However,  this  was  not  the  exact  point  at  issue  in  the 
Popplar  case  for  the  reason  tliat  tlie  state  court  held 
that  contributory  negligence  was  a  defense  if  the 
employe  was  not  engaged  in  interstate  commerce,  and 
further  decided  that,  under  the  facts,  the  employe  was 
not  guilty  of  contributory  negligence  as  a  matter  of  law. 
The  national  Supreme  Court  refused  to  pass  on  this 
latter  phase  of  the  case  for  the  reason  that  it  was  not 
a  federal  question,  the  court  saying  that  except  as  to 
liability  under  the  statute,  the  right  of  the  plaintiff  to 
recover  was  entirely  dependent  upon  the  common  law 
of  the  state  except  as  it  might  he  modified  by  legisla- 
tion. The  seeming  inference  from  this  holding  is  that 
if,  by  the  statute  of  the  state,  contributory  negligence  is 
not  a  defense,  then  it  is  not  a  defense  in  that  state  even 
in  actions  under  the  Federal  Safety  Appliance  Act  if 
the  employe  was  not  engaged  in  interstate  commerce. 
If  this  conclusion  is  correct,  then  as  to  intrastate  em- 
ployes only,  contributory  negligence  in  actions  under 
the  Federal  Safety  Appliance  Act  may  be  a  defense  in 
one  state  and  not  in  another,  depending  entirely  upon 
whether  the  particular  state  where  the  action  is  pro- 
secuted has,  by  statute  or  otherwise,  abolished  the 
common  law  defense,  of  contributory  negligence. 

§  871.  Effect  of  Rule  Forbidding  Employes  from 
Going  Between  Cars  While  in  Motion.  If  an  employe 
of  a  carrier  voluntarily  goes  between  cars,  while  in 
motion,  to  couple  or  uncouple  them,  in  violation  of  a 
rule  of  his  employer  forbidding  such  practice,  he  is 
guilty  of  contributory  negligence.^"  Apphang  this  rule, 
it  was  held  in  the  case  cited,  that  a  trial  court  erred  in 
refusing  the  following  renuest  for  instruction:  "  '  Tf  vou 
believe  from  the  weight  of  the  evidence  that  at  the  time 

9.     Minneapolis,  St.   P.  &  S.   S.  10.     Cleveland,  C.  C.  &  St.  L.  Ry. 

M.   R.   Co.   V.   Popplar,   237  U.   S.  Co.  v.  Baker,  33  C.  C.  A.  468,  91 

3R9,  .59   L.  Ed.  1000,  35   Sup.   Ct.  "Fed.  224. 
609. 
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of  the  accident  there  was  a  rule  of  the  defendant 
company  known  to  the  phiintifl",  forbidding  the  em- 
ployes of  the  company  from  going  between  cars  in 
motion  to  uncouple  them,  and  that  plaintiff  voluntarily 
violated  this  rule,  and,  in  consequence  thereof,  was 
injured,  he  cannot  recover  for  such  injury  from  the  de- 
fendant company.'  "  But  if  the  evidence  discloses  that 
such  a  rule  was  habitually  violated  with  the  tacit  ap- 
proval and  acquiescence  of  the  employer,  the  employe  is 
not  guilty  of  contributory  negligence  in  going  between 
cars  to  couple  with  or  uncouple  them  while  in  motion." 

§  872.  Contributory  Negligence  a  Defense  to 
Failure  to  Have  Air  Brakes  on  Logging  Trains  on 
Interstate  Railroads.  The  Safety  Appliance  Act  pre- 
scribes that  its  provisions  shall  not  apply  to  trains 
composed  of  four-wheel  cars  or  to  trains  composed  of 
eight-wheel  standard  logging  cars  where  the  height  of 
each  car,  from  top  of  rail  to  center  of  coupling  does 
not  exceed  twenty-five  inches,  or  to  locomotives  used  in 
hauling  such  trains  when  such  cars  or  locomotives  are 
exclusively  used  for  the  transportation  of  logs.  Con- 
tributory negligence  is  eliminated  as  a  defense  only 
when  a  violation  of  the  Safety  Appliance  Act  con- 
tributes as  a  cause  to  an  injur^^  It  follows,  therefore, 
that  a  carrier  is  not  precluded  from  setting  up  the  de- 
fense of  contributory  negligence  when  cars  within  the 
foregoing  exception  are  not  equipped  with  air  brakes." 

§  873.  Contributcry  Negligence  as  a  Matter  of 
Law  in  Choosing  Dangerous  Way  to  Uncouple  Cars 
with  Safe  Method  Available.  Before  the  enactment  of 
the  Federal  Emiiloyers'  Liability  Act,  the  question  was 
frequently  raised  and  presented  in  the  Federal  courts 
and  some  state  courts  in  personal  injury  actions  for 
violations   of  the   Safety   Appliance   Act   in   failing   to 

11.     Brady  v.  Kansas  City,   St.  12.        Mathis    v.    Kansas    City 

L.  &  C.  R.  Co.,  206  Mo.   509,  102       Southern  R.   Co.,   140  La.  855,  74 
S.   W.    978  So.  172. 
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maintain  the  couplers  required  by  statute,  whether 
employes  were  guilty  of  contributory  negligence  as  a 
matter  of  law  in  voluntarily  choosing  to  go  between  the 
cars  while  moving  showly  to  uncouple  them  upon 
failure  of  the  automatic  coupler  to  work  with  the  use 
of  the  side  lever,  when,  with  knowledge  of  the  con- 
ditions, they  could  have  effected  the  same  result,  the 
separation  of  the  cars,  by  stopping  the  cars  or  by  going 
around  or  over  the  cars  and  pulling  the  automatic  lever 
on  the  other  side  of  the  adjacent  car.  Some  of  the 
courts  held  that  an  employe  who  attempted  to  uncouple 
cars,  under  such  circumstances,  by  stepping  between 
them  was  guilty  of  contributory  negligence  as  a  matter 
of  law  for  the  reason  that,  with  knowledge  of  the  situa- 
tion, he  chose  a  dangerous  way  to  uncouple  the  cars 
when  a  comparatively  safe  method  was  open."  Other 
courts  held  that  the  employe's  contributory  negligence, 
in  such  cases,  was  a  question  to  be  passed  upon  by  the 
jury    under    proper    instructions    defining    the    rule.^* 


13.  Norfolk  &  W.  R.  Co.  v. 
Hazelrigg,  95  C.  C.  A.  637,  170 
Fed.  551;  Union  Pac.  R.  Co. 
V.  Brady,  88  C.  C.  A.  579,  161 
Fed.  719;  Suttle  v.  Choctaw,  O.  & 
G.  R.  Co.,  75  C.  C.  A.  470,  144 
Fed.  668;  Gilbert  v.  Burlington, 
C.  R.  &  N.  R.  Co.  et  al,  63  C.  C.  A. 
27,  128  Fed.  529;  Morris  v.  Dulutli, 
S  S.  &  A.  Ry.  Co.,  47  C.  C.  A. 
661,  108  Fed.  747. 

14.  Nichols  V.  Chesapeake  &  O. 
R.  Co.,  115  C.  C.  A.  601,  195  Fed. 
913;  Norfolk  &  W.  R.  Co.  v.  Haz- 
elrigg, 107  C  C.  A.  66,  184  Fed. 
828;  Donegan  v.  Baltimore  &  N. 
Y.  R.  Co.,  91  C.  C.  A.  555,  165  Fed. 
869;  United  States  v.  Denver  &  R. 
G.  R  Co.,  90  C.  C.  A.  329,  163 
Fed.  519;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  York,  92  Ark.  554,  123  S. 
W.  376;  Popplar  v.  Minneapolis, 
St.  P.  &  S.  S.  M.  Ry.  Co.,  121 
Minn.    413,   Ann.   Cas.   1914D   383, 


141  N.  W.  798;  Johnston  v.  Chicago 

Great   Western   R.   Co.,   Mo. 

App.  ,  164  S.  W.  260;   Yost  v. 

Union  P.  R.  Co.,  245  Mo.  219,  149 
S.  W.  577;  iSrady  v.  Kansas  City, 
St.  L.  &  C.  R.  Co.,  206  Mo.  509, 
102  S.  W.  978,  105  S.  W.  1195. 

In  Norfolk  &  W.  R.  Co.  v.  Haz- 
elrigg, supra,  the  court  analyzed 
the  cases  cited  in  the  preceding 
note  and  endeavored  to  show  that 
the  cases  were  in  harmony.  The 
court  said:  "In  support  of  the 
requested  instruction  defendant 
cites  four  decisions  of  the  Circuit 
Court  of  Appeals  for  the  Eighth 
Circuit,  namely,  Morris  v.  Duluth, 
S.  S.  &  A.  Ry.  Co.,  108  Fed.  747, 
47  C.  C.  A.  661,  Gilbert  v.  Burling- 
ton C.  R.  &  N.  R.  Co.,  128  Fed. 
529,  63  C.  C.  A.  27,  Suttle  v.  Choc- 
taw, O.  &  G.  R.  Co.,  144  Fed.  668, 
75  C.  C.  A.  470,  and  Union  Pacific 
Ry.  Co.  V.  Brady  161  Fed.  719,  88 


§■  873] 


Assumption  of  Risk. 


1411 


The  authority  of  the  conclusion  reached  in  the  first 
cases  cited  has  been  considerably  shaken,  and  the 
soundness  of  the  decisions  in  the  cases  last  cited,  seems 
to  have  been  confirmed  by  a  subsequent  decision  of  the 
national  Supreme  Court,  in  which  Mr.  Justice  McKenna, 
for  the  court,  said  (3):^^  ''Conti-ibutory  negligence  is 
asserted  because  Brown  knew,  as  it  is  contended,  that  he 
would  have  to  pass  over  an  unblocked  guard  rail;  that, 
besides,  he  controlled  the  situation,  it  is  contended, 
through  signals  to  the  engineer,  and  that  he  had  two 
safe  methods  in  which  to  make  the  cut  of  the  cars  but 
voluntarily  and  for  his  own  puii)ose  chose  most  danger- 
ous  method.      But   all    these   facts   and   how    far   they 


C.  C.  A.  579,  each  of  which  cases 
involved  an  injury  to  one  engaged 
in  switching  by  stepping  between 
the  cars  upon  the  failure  of  the 
lever  to  work,  and  without  at- 
tempting to  use  the  lever  on  the 
other  side  of  the  train;  the  rule 
being  laid  down  that,  where  there 
is  a  comparatively  safe  and  less 
dangerous  way  known  to  a  serv- 
ant by  means  of  which  he  may 
discharge  his  duty,  it  is  negligent 
in  him  to  select  the  more  danger- 
ous method.  In  the  Morris,  Gil- 
bert, and  Suttle  cases  it  was  held 
that  the  act  of  the  brakeman  in 
going  between  the  cars  instead  of 
using  the  lever  on  the  opposite 
side  was  negligence  as  a  matter 
of  law.  The  Brady  case  is  in  har- 
mony with  the  other  three  cases. 
We  think  the  case  before  us  is 
readily  distinguishable  upon  its 
facts  from  each  of  the  four  cases 
cited.  In  the  Morris  case  the  injur- 
ed employe  was  the  head  brakeman 
of  a  crew  of  employes.  He  step- 
ped between  moving  cars  in  the 
dark.  The  lever  on  the  opposite 
side  was  in  working  order.  In 
the  Gilbert  case  the  plaintiff  was 
head    brakeman    of    the    switching 


crew,  and  was  directing  the  move- 
ments of  the  train.  He  likewise 
stepped  between  moving  cars.  The 
couplers  on  both  sides  were  In 
good  working  order,  but  the  one 
on  his  side  could  not  be  pulled 
because  the  'slack  was  tight.'  In 
the  Suttle  case  the  lever  on  the 
brakeman's  side  was  temporarily 
disconnected,  but  the  one  on  the 
other  side  was  all  right,  and  the 
brakeman  could  have  reached  and 
draw  the  pin  in  safety  by  going 
on  the  platform  of  the  caboose. 
Instead  of  doing  so,  he  went  be- 
tween moving  cars  in  the  night- 
time. In  the  Brady  case  plain- 
tiff was  foreman  of  the  switching 
crew,  and  had  had  12  years'  ex- 
perience as  brakeman,  switchman 
and  yardmaster.  He  knew  it  was 
not  uncommon  for  a  coupling  ap- 
pliance to  require  several  jerks  of 
the  lever  to  uncouple.  W'hile  he 
was  between  the  cars  after  dark, 
the  cars  were  moved  through  the 
negligence  of  a  fellow  servant." 
15.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Brown,  229  U.  S.  317,  57  L. 
Ed.  1204,  33  Sup.  Ct.  840,  3  N.  C. 
C     A.    82G. 
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should  have  affected  his  conduct  were  submitted  to  the 
jury.  The  evidence  detailed  the  situation  to  them  and 
whether  the  judgment  of  Brown  was  prudently  formed 
and  exercised.  The  trial  court  and  the  Circuit  Court  of 
Ajjpeals,  considering  the  evidence,  confirmed  the  finding 
of  the  jury  expressed  by  its  verdict.  It  would  be  going 
far  to  say  that  these  concurring  judgments  are  not  such 
as  could  be  reasonably'  formed  but  such  as  must  be 
pronounced  to  be  without  foundation  as  a  matter  of  law. 
The  railway  company  starts  its  contentions  with  a  con- 
cession of  its  own  culpability  in  sending  Brown  to  his 
duty  to  encounter  defective  appliances  and  then  seeks 
to  relieve  itself  from  liability  by  a  charge  against  him 
of  a  careless  judgment  in  its  execution.  But  some 
judgment  was  necessary,  and  whether  he  should  have 
selected  one  of  the  ways  which  counsel  point  out 
admits  of  debate.  It  is  one  thing  to  judge  of  a  situation 
in  cold  abstraction;  another  thing  to  form  a  judgment 
on  the   spot." 

§  874.  Errorless  Instructions  on  Contributory 
Negligence  in  Such  Cases.  In  a  personal  injury  action 
for  a  violation  of  the  Safety  Appliance  Act,  it  was 
contended  that  the  plaintiff  was  negligent  in  voluntarily 
choosing  a  dangerous  way  to  uncouple  the  cars  when  a 
safe  method  was  open,  and  it  was  held  that  the  refusal 
to  give  the  following  instruction  was  error:  "The 
court  further  charges  the  jury  that  if  they  shall  believe 
and  find  from  the  evidence  that,  at  the  time  and  upon 
the  occasion  of  receiving  the  injuries  sued  for,  the 
plaintiff  was  himself  negligent,  and  by  his  own  negli- 
gence contributed  to  the  injuries  sustained  by  him  and 
sued  for  herein,  and  that,  but  for  which  negligence  up- 
on the  part  of  plaintiff,  if  any  there  was,  such  injury 
could  not  have  happened  to  or  been  sustained  by  him, 
then  they  must  find  for  defendant.  "^°  And  on  second 
appeal  of  the  same  case  the  following  instruction  was 

16.     Norfolk    &    W.    R.    Co.    v.       Hazelrigg,    95    C.    C.    A.    637,    170 

Fed.  551. 
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driven  by  the  trial  court  and  approved  by  the  Federal 
Circuit  Court  of  Appeals:  "The  question,  then,  is 
whether  or  not  a  brakeman  of  ordinary  cai-e  and 
prudence,  with  such  experience  as  plaintiff  in  Hiis  case 
had  and  with  such  knowledo:e  of  railroading:  as  he  had, 
and  under  oxistinc:  conditions — i.  e.,  under  like  cir- 
cumstances— would  or  not  have  appreciated  the  danger 
of  ^oin,2:  in  between  those  cars,  and  liave  refrained  from 
ffoing  in  between  them,  and,  instead  of  doinj?  so,  would 
have  called  over  to  the  conductor  to  operate  the  lever 
on  his  side,  or  himself  have  gone  around  and  operated 
that  lever  or  otherwise  acted.  If  you  believe  from  the 
evidence  that  a  brakeman  of  ordinary  care  and  prudence 
under  like  circumstances,  would  have  appreciated  that 
danger,  and  would  not  have  gone  in  between  these  cars, 
but  would  have  called  across  to  the  conductor,  or 
would  have  gone  aroimd  and  pulled  the  other  lever 
himself,  or  acted  oth.ei-wisc  than  going  between  the  cars, 
there  can  be  no  recovery  in  this  case.""  Another  ap- 
proved instruction  on  the  same  subject  was  the  follow- 
ing: ''It  is  also  the  law,  having  in  mind  still  this 
first  count,  that  if  the  employe  goes  between  the  cars 
to  effect  an  uncoupling,  he  is  not  chargeable  with  con- 
tributory negligence,  that  is,  a  failure  to  exercise 
ordinary  care  for  his  own  safety,  by  the  mere  fact  of 
going  in  between  the  cars  to  etTect  the  uncoupling,  but 
he  is  required  before  he  can  recover  to  exercise 
ordinary  care  for  his  own  safety  after  he  goes  between 
the  cars  and  while  he  is  there  endeavoring  to  effect  an 
uncoupling,  that  is,  the  separation  of  the  cars.'"^  Another 
charge  on  contributory  negligence  specifically  approved 
by  the  Supreme  Court  was  as  follows:  ''If  you  con- 
clude that  he  did  that  as  a  reasonably  prudent  man 
with  his  experience  and  his  observation  and  the  facts 
and   circumstances   in   the   case   as   I   have   detailed   or 

17.     Norfolk    &    W.    R.    Co.    v.  18.     Chicago,  R.  I.  &  P.  R.  Co. 

Hazelrigg,    107    C.    C.    A.    66,    184       v.  Brown  229  U.  S.  317,  57  L.  Ed. 
Fed.  828.  1204,  33   Sup.  Ct.   840,  3  N.  C.  C. 

A.  826. 
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undertaken  to  state  tliem  here  and  if  you  believe  that 
that  was  done  as  a  reasonably  prudent  man  would 
have  done  it,  then  he  would  not  be  barred  in  this  action; 
but  if  you  believe  that  his  conduct  in  the  manner  in 
which  he  attempted  to  couple  that  car,  was  such  that  a 
reasonably  prudent  man  situated  as  he  was  under  all  the 
facts  and  circumstances  that  surrounded  him  there, 
would  not  have  attempted  to  do  it,  and  that  it  was  a 
negligent  way  to  attempt  to  do  it,  and  such  a  negligent 
way  as  a  reasonably  prudent  man  with  his  experience 
and  observation  would  not  have  attempted,  then  he 
would  be  guilty  of  negligence.  "^^ 

§  875.  When  Contributory  Negligence  is  a  Question 
for  the  Jury.  When  the  evidence  is  such  on  the 
question  or  contributory  negligence  that  reasonable 
minds  may  draw  different  inferences  therefrom,  then 
the  question  of  an  employe's  contributory  negligence 
becomes  a  matter  for  the  jury  to  pass  upon;  but  where 
the  facts  are  undisputed  and  are  such  that  all  reason- 
able minds  must  reach  the  same  conclusion,  then  the 
question  of  contributory  negligence  is  one  of  law.^" 

§  876.  Illustrative  Cases  in  which  Employes 
Going  Between  Cars  were  Not  Guilty  of  Contributory 
Neglignce  as  a  Matter  of  Law.  A  switchman  after 
repeated  unsuccessful  efforts  to  uncouple  two  cars  by 
means  of  the  pin  lifter,  stepped  between  them  as 
they  were  moving  slowly  and  attempted  to  move  the 
coupling  pin  with  his  fingers,  which  he  was  unable  to 
do.     He   then   attempted   to  reach   the   pin  on  the   ad- 

19.  Delk  V.  St.  Louis  &  S.  F.  C.  C.  A.  555,  165  Fed.  869;  Devine 
R.  Co.,  220  U.  S.  580,  55  L.  Ed.  v.  Chicago  &  C.  R.  R.  Co.,  259  111. 
590,  31  Sup.  Ct    617  449,   102   N.   E.   803;    La  Mere   v. 

20.  Delk  V.  St.  Louis  &  S.  F.  Railway  T.  Co.,  125  Minn.  159, 
R.  Co.,  220  U.  S.  580,  55  L.  Ed.  Ann.  Cas.  1915C  607,  145  N.  W. 
590,    31    Sup.    Ct.      617;     Johnson  1068;    Johnson    v.   Chicago    Great 

V.  Great  Northern  R.  Co.,  102  C.       Western    R.    Co.,    Mo.    App. 

C.  A.  89,  178  Fed.   643;    Donegan       ,    164    S.    W.    260. 

V.    Baltimore   &   N.   Y.    R.   Co.,   91 
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jacent  coiii)ler  which  jjrojected  away  from  him.  As  he 
did  so,  his  foot  slipped  and  struck  a  low  breakbeam 
which  shoved  it  iiito  an  unblocked  guard  rail  where  his 
leg  was  cut  off.  The  court  held  that  he  was  not  guilty 
of  contributory  as  a  matter  of  law  in  voluntarily  choos- 
ing one  of  two  methods  to  effect  the  separation  of  the 
cars,  or  in  failing  to  anticipate  that  his  foot  might  be 
caught   in   an   open   frog   rail,^^ 

21.     Chicago,  R.  I.  &  P.  R.  Co.  Great  Western  R.  Co.,  (Mo.  App.), 

V.    Brown,    229    U.    S.    317,    57    L.  164   S.  W.  260;    Brady  v.   Kansas 

Ed.  1204,  33  Sup.  Ct.  840,  3  N.  C.  City,  St.  L.  &  C.  R.  Co.,  206  Mo. 

C.    A.    826,    Johnson    v.    Chicago  509,  102  S.  W.  978,  105  S.  W.  1195. 


CHAPTER  XLIX. 

Pleading  and  Peactice  in  Personal  Injury  Cases. 

Sec.  877.  Rights  under  Statute  for  Personal  Injuries  May  be  Enforced 
in-  State  Courts. 

Sec.  878.    Procedure   Controlled   by    State    Rules. 

Sec.  879.  Petition  in  Personal  Injury  Cases  Need  Specifically  Refer 
to  Statute. 

Sec.  880.     Plaintiff  Not  Required   to  Negative  Provisos. 

Sec.  881.     Allegation  as  to  Use  of  Car  in  Moving  Intrastate  Traffic. 

Sec.  882.  Submitting  Case  under  Safety  Appliance  Act  Without  Al- 
legation of  Interstate  Employment  not  Error,  When. 

Sec.  883.  Judicial  Notice  of  Orders  of  Commission  under  Safety  Ap- 
pliance   Act. 

Sec.  884.  Federal  Statute  of  Limitation  Controls  When  Employe  is 
Engaged  in  Interstate  Commerce. 

Sec.  885.  State  Statute  of  Limitation  Controls  in  Absence  of  Inter- 
state Employment. 

Sec.  886.  Effect  of  Amendment  Stating  a  New  Cause  of  Action  After 
Statute  has  Run. 

§  877.  Rights  under  Statute  for  Personal  Injuries 
May  be  Enforced  in  State  Courts.  The  enforcement 
of  rights  under  the  Safety  Appliance  Act  in  personal 
injur}^  actions  is  not  restricted  to  the  federal  courts. 
The  state  courts  must  always  hold  themselves 
open  for  the  prosecution  of  civil  rights  growing 
out  of  the  laws  of  the  United  States.^  A  federal  stat- 
ute specifically  provides  that  the  district  courts  of  the 
United  States  shall  have  concurrent  jurisdiction  with 
the  courts  of  the  several  states  in  suits  of  civil  nature.^ 
The   plain  implication  from   this   statute  is   that   state 

1.     Minneapolis  &  St.  L.  R.  Co.  14  Sup.  Ct.  905;  Robb  v.  Connolly, 

V.  Bombolis,  241  U.  S.  211,  60  L.  Ill    U.    S.    624,    28    L.   Ed.    542,   4 

Ed.  961,  36  Sup.  Ct.  595,  L.  R.  A.  Sup.    Ct.    544;    Chicago    &    A.    R. 

1917A   86,   Ann.    Cas.    1916E    505;  Co.  v.  Wiggins  Ferry  Co,  108  U.  S. 

Defiance    Waler    Co.    v.    Defiance,  18,  27  L.  Ed.  636,  1  Sup.  Ct.  614, 

191  U.  S.  184,  48  L.  Ed.  140;      24  617;    Ex  Parte  Siebold,  100  U.  S. 

Sup.    Ct.    03;    Missouri    Pac.    Ry.  371,    25    U     Ed.    717;     Claflin    v. 

Co.   V.   Fitzgerald,   160   U.    S.   556,  Houseman,  93  U.  S.  130,  23  L.  Ed. 

40    L.    Ed.   536,   16    Sup.   Ct.   389;  833;     The  Fullerton.   92   C.  C.   A. 

City  of  New  Orleans  v.  Benjamin.  463,  167  Fed.  1. 

153    U.    S.    411,    38    L.    Ed.    764,  2.     Judicial   Code.   sec.   27. 
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courts  have  jurisdiction  of  civil  actions  under  federal 
laws.^  The  same  conclusion  was  reached  by  the  United 
States  Supreme  Court  as  to  actions  under  the  I'ederal 
Employers'  Liability  Act  even  before  the  11)10  amend- 
ment.^     The   dutv    of    the    state    courts    as    to    actions 


3.  Claflin  v.  Houseman,  93  U. 
S.  130,  23  L.  Ed.  833,  in  which 
the  court  said:  "The  laws  of  the 
United  States  are  laws  in  the 
several  states,  and  just  as  much 
binding  on  the  citizens  and  coui'ts 
thereof  as  the  State  laws  are. 
The  United  Stales  is  not  a  foreign 
sovereignty  as  regards  the  several 
states,  but  is  a  concurrent,  and, 
within  its  jurisdiction,  paramount 
sovereignly.  *  *  *  If  an  act  of 
Congress  gives  a  penalty  (mean- 
ing civil  and  remedial)  to  a  party 
aggrieved,  without  specifying  a 
remedy  for  its  enforcement,  ihere 
is  no  reason  why  it  should  not  be 
enforced,  If  not  provided  other- 
wise by  some  act  of  Congress,  by 
a  proper  action  in  a  state  court. 
The  fact  that  a  state  court  de- 
rives its  existence  and  functions 
from  the  state  laws  is  no  reason 
why  it  should  not  afford  relief;  be- 
cause it  is  subject  also  to  the  laws 
of  the  United  States,  and  is  just  as 
much  bound  to  recognize  these  as 
operative  within  the  State  as  it  is 
to  recofinize  the  state  laws.  The 
two  together  form  one  system  of 
jurisprudence,  which  constitutes 
the  law  of  the  land  for  the  State; 
and  the  courts  of  the  two  juris- 
dictions are  not  foreign  to  each 
other,  nor  to  be  treated  by  each 
other  as  such,  but  as  courts  of 
the  same  country,  having  juris- 
diction partly  different  and  part- 
ly concurrent.  ♦  *  ♦  It  is  true, 
the  sovereignties  are  distinct,  and 
neither  can  interfere  with  the 
proper  jurisdiction  of  the  other,  as 


was  so  clearly  shown  by  Chief 
Justice  Taney,  in  the  case  of  Able- 
man  V.  Boo:h,  21  How.  506;  and 
hence  the  state  courts  have  no 
power  to  revise  the  action  oi 
the  Federal  Courts,  nor  the  Fed- 
eral the  state,  except  where  the 
Federal  Constitution  or  laws  are 
involved.  But  this  is  no  reason 
why  the  state  courts  should  not 
be  open  for  the  prosecution  of 
rights  growing  out  of  the  laws 
of  the  United  States,  to  which 
their  jurisdiction  is  competent, 
and  not  denied." 

4.  In  re  Second  Employers' 
Liability  Cases,  223  U.  S.  1,  56 
L.  Ed.  327,  32  Sup.  Ct.  169,  1  N. 
C.  C.  A.  875,  38  L.  R.  A.  (N.  S.) 
44,  Mr.  Justice  Van  Devanter, 
for  the  court,  saying:  "We  come 
next  to  consider  whether  rights 
arising  under  the  congressional 
act  may  be  enforced,  as  of  right, 
in  the  courts  of  the  states  when 
their  jurisdiction,  as  prescribed 
by  local  laws,  is  adequate  to  the 
occasion.  The  first  of  the  cases 
now  before  us  was  begun  in 
one  of  the  Superior  Courts 
of  the  State  of  Conneticut,  and, 
in  that  case,  the  Supreme  Court  of 
Error  of  the  State  answered  the 
question  in  the  negative.  That, 
however^  was  not  because  the 
ordinary  jurisdiction  of  the  Sup- 
erior Courts,  as  defined  by  the 
Constitution  and  laws  of  the 
State,  was  deemed  inadequate  or 
not  adapted  to  the  adjudication  of 
such  a  case,  but  because  the  Sup- 
reme Court  of  Errors  was  of 
opinion  (1)   that  Ihe  congresslon- 


1418 


Safety   Appliance   Acts. 


[§  877 


under  national  laws  dealing  with  subject  matters  of 
interstate  commerce  is  well  stated  by  Mr.  Justice 
Shiras  in  MuiTay  v.  Chicago  &  N.  W.  Ry.  Co.,°  as 
follows:  ''A  further  point  is  made  in  support  of  the 
demurrer,  to  the  effect  that  this  court  succeeds  only  to 
the  jurisdiction  of  the  state  court  in  which  the  action 
was  originally  brought,  and  that  state  courts  have  no 
jurisdiction  over  cases  arising  out  of  interstate  com- 
merce, the  argument  being  that,  as  the  State  can  not 
legislate  touching  interstate  commerce,  the  state  courts 
are  without  power  to  determine  cases  of  the  like  char- 
acter. This  position  is  not  well  taken.  The  limitations 
upon   the   legislative   power  of   the   nation   and   of   the 


al  act  impliedly  restricts  the  en- 
forcement of  the  rights  which  it 
creates  to  the  Federal  courts,  and 
(2)  that,  if  this  be  not  so,  the 
Superior  Courts  are  at  liberty  to 
decline  cognizance  of  actions  to 
enforce  rights  arising  under  that 
act,  because  (a)  the  policy  mani- 
fested by  it  is  not  in  accord  with 
the  policy  of  the  State  respect- 
ing the  liability  of  employers  to 
employes  for  injuries  received  by 
the  latter  while  in  the  service  of 
the  former,  and  (b)  it  would  be  in- 
convenient and  confusing  for  the 
same  court,  in  dealing  with  cases 
of  the  same  general  class,  to  apply 
in  some  the  standards  of  right 
established  by  the  congressional 
act  and  in  others  the  different 
standards  recognized  by  the  laws 
of  the  state.  We  are  quite  un- 
able to  assent  to  the  view  that  the 
enforcement  of  the  rights  which 
the  congressional  act  creates  was 
originally  intended  to  be  restrict- 
ed to  the  Federal  courts.  The  act 
contains  nothing  which  is  sug- 
gestive of  such  a  restriction,  and 
in  this  situation  the  intention 
of  Congress  was  reflefted  by  the 
provision  in  the  general  jurisdic- 


tional act,  'That  the  circuit  courts 
of  the  United  States  shall  have 
original  cognizance,  concurrent 
with  the  courts  of  the  several 
States,  of  all  suits  of  a  civil 
nature,  at  common  law  or  in 
equity,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  inter- 
est and  costs,  the  sum  or  value 
of  two  thousand  dollars,  and  aris- 
ing under  the  Constitution  or  laws 
of  the  United  States.'  August  13, 
1888,  25  Stat,  433.  c.  866,  Sec. 
1.  Robb  V.  Connolly,  111  U.  S.  624, 
637;  United  States  v.  Barnes,  222 
U.  S.  513.  This  is  emphasized 
by  the  amendment  engrafted  up- 
on the  original  act  in  1910,  to  the 
effect  that  'The  jurisdiction  of 
the  courts  of  the  United  States 
under  this  Act  shall  be  concurrent 
with  that  of  the  courts  of  the 
several  States,  and  no  case  arising 
under  this  Act  and  brought  in  any 
court  of  competent  jurisdiction 
shall  be  removed  to  any  court  of 
the  United  States.'  The  amend- 
ment, as  appears  by  its  language, 
instead  of  granting  jurisdiction 
to  the  state  courts,  presupposes 
that  they  already  possessed  it." 
5.     62  Fed.  24. 
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several  states  do  not  necessarily  apply  to  the  judicial 
branches  of  the  national  and  state  governments. 
The  legislation  of  a  state  can  not  abrogate  or  modify 
any  of  the  provisions  of  the  Federal  Constitution  nor  of 
the  acts  of  Congress  touching  matters  within  congres- 
sional control,  but  the  courts  of  the  State,  in  the  absence 
of  a  prohibitory  provision  in  the  Federal  Constitution  or 
acts  of  Congress,  have  full  jurisdiction  over  cases 
arising  under  the  Constitution  and  hiws  of  the  United 
States.  The  courts  of  the  States  are  constantly  called 
upon  to  hear  and  decide  cases  arising  under  the  Federal 
Constitution  and  laws,  just  as  the  courts  of  the  United 
States  are  called  upon  to  hear  and  decide  cases  arising 
under  the  law  of  the  State  when  the  adverse  parties 
are  citizens  of  different  States.  The  duty  of  the  court 
is  to  explain,  apply,  and  enforce  the  existing  law 
in  the  particular  eases  brought  before  them.  If  the  law 
applicable  to  a  given  case  is  of  federal  origin,  the  leg- 
islature of  the  State  can  not  abrogate  or  change  it,  but 
the  courts  of  the  State  may  apply  and  enforce  it;  and 
hence  the  fact  that  a  given  subject,  like  interstate  com- 
merce, is  beyond  legislative  control  does  not,  ipso  facto, 
prevent  the  courts  of  the  State  from  exercising  juris- 
diction over  cases  which  grow  out  of  this  commerce. 
Had  this  action  remained  in  the  state  court  in  which  it 
was  originally  brought,  the  court  would  have  had 
jurisdiction  to  hear  and  determine  the  issues  between 
the  parties,  because  Congress  had  not  enacted  that 
jurisdiction  over  cases  of  this  character  is  confined 
exclusively  to  the  courts  of  the  United  States,  and 
therefore  the  jurisdiction  of  the  state  court  was  full 
and  complete." 

§  878.  Procedure  Controlled  by  State  Rules.  As 
all  suits  for  penalties  under  the  Safety  Api)liance  Act 
are  civil  actions,  and  as  the  federal  statute  provides 
that,  as  to  matters  of  practice  and  pleading,  the  courts 
of  the  United  States  shall  conform  as  near  as  may  be 
to  the  procedure  in  the  state  courts,  the  sufficiency  of  a 
petition  for  a  ])enalty  inust  be  determined  by  the  law  of 


1420  Safety   Appliance  Acts.  [<^  878 

the  state  whore  the  court  is  in  session/'  Thus,  in  a 
district  conrt  for  the  eastern  district  of  North  Carolina, 
it  was  held  that  a  petition  alleging  a  violation  ''on  or 
about"  a  particular  date,  was  sufficient  as  the  courts  of 
the  state  in  former  decisions  had  so  held/ 

§  879.  Petition  In  Personal  Injury  Cases  Need 
Specifically  Refer  to  Statute.  In  the  personal  injury 
actions  for  violation  of  the  statute,  it  was  not  necessary, 
in  order  to  base  a  right  of  recovery  thereon,  for  the 
plaintiff  to  cite  the  statute  or  to  expressly  invoke  its 
terms.  The  petition  need  not  state  in  so  many  words 
that  the  action  is  brought  under  the  statute.  If  the 
plaintiff  in  his  petition  alleges  that  the  defendant  was 
a  common  carrier  by  railroad  engaged  in  interstate 
commerce  and  states  facts  which  show  that  the  car  in 
question  was  defective  within  the  meaning  of  the  act  an 
that  it  was  used  on  the  railroad,  then  the  statute 
applies  without  any  reference  to  it.^ 

§  880.   Plaintiff  Not  Required  to  Negative  Provisos. 

In  both  actions  for  penalties  and  for  personal  injuries, 
the  plaintiff  is  not  required  to  negative  the  provisos  of 
the  statute  in  the  petition,  for  the  general  rule  is  that 
provisos  carve  special  exceptions  from  the  body  of  the 
act.  If  the  defendant  desires  to  bring  itself  within  the 
terms  of  the  statutory  exceptions,  it  must  plead  the 
facts  as  an  affirmative  defense  and  the  burden  is  upon 
it  to  sustain  such  allegations.^ 

6.  United  Slates  v.  Atlantic  Ct.  581,  Ann.  Cas.  1914C  168; 
Coast  Line  R.  Co.,  141  N.  C.  171,  Kelly's   Adm'x.    v.    Chesapeake   & 

7.  Lumber  Co.  v.  Atlantic  O.  Ry.  Co.,  201  Fed.  602;  Voelker 
Coast  Line  R.  Co.,  141  N.  C.  171,  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
53  S.  E.  823;  See  also  Louisville  116  Fed.  867;  Missouri  Pac.  R.  Co. 
&  N.  R.  Co.  V.  United  States,  108  v.  Brinkmeier,  77  Kan.  14,  93  Pac. 
C.  C.  A.  326,  186  Fed.   280.  621;    Allen    v.    Tuscarora    Valley 

8.  Garrett  v.  Louisville  &  N.  R.  R.  Co.,  229  Pa.  97,  30  L.  R.  A. 
Co.,  235  U.  S.  308,  59  L.  Ed.  242,  (N.  S.)  1096,  140  Am.  St.  Rep.  714, 
35    Sup.    Ct.    32;-    Grand    Trunk       78  Atl.  34. 

Western    R.    Co.    v.    Lindsay,    233  9.     Schlemmer  v.   Buffalo,  R.  & 

U.   S.   42,   58  L.   Ed.   838,  34   Sup.       P.  R.  Co.,  205  U.  S.   1,  51  L.  Ed. 
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§  881.  Allegation  As  to  Use  of  Oar  in  Moving 
Interstate  Traffic.  Uuder  the  original  act  of  1893,  iu 
a  personal  injury  action,  a  petition  which  did  not  con 
tain  an  allegation  that  the  defective  car  was  used  in 
moving  interstate  traffic  was  fatally  defective  even 
though  it  was  alleged  that  the  defendant  was  a  common 
carrier  by  railroad  engaged  in  interstate  commerce.'^ 
But  since  the  1903  amendment  extended  the  provisions 
of  the  Act  to  all  cars  used  on  any  railroad  engaged  in 
interstate  commerce,  such  an  allegation  is  not  now 
necessary. 

§  882.  Submitting  Case  under  Safety  Appliance 
Act  Without  Allegation  of  Interstate  Employemeni 
not  Error,  When.  Under  a  petition  in  a  personal  in- 
jury action  stating  a  cause  of  action  solely  under  a 
state  law  requiring  automatic  couplers,  the  submission 
of  the  cause  to  the  jury  under  the  Federal  Safety  Ap- 
pliance Act  is  not  error  where  the  objection  thereto  is 
made  for  the  first  time  in  the  appellafe  court.'^  Thus, 
in  the  Voelker  case,  cited,  a  personal  injury  action, 
the  plaintiff  based  his  petition  upon  an  Iowa  statute 
requiring  couplers.  Without  objection,  proof  was  intro- 
duced showing  that  the  defendant  was  engaged  in  inter- 
state commerce  and  that  the  car  with  a  defective  ap- 
pliance   was    used    in    moving    interstate    traffic.      The 

681,  27  Sup.  Ct.  407;  United  States  758,  32  Sup.  Ct.  412.  Said  the 
V.  Trinity  &  B.  V.  R.  Co.,  128  court:  "The  Supreme  court  of 
C.  C.  A.  120,  211  Fed.  448;  United  the  state  held  that  in  the  absence 
States  V.  Houston  Belt  &  Termi-  of  such  an  allegation  the  petition 
nal  R.  Co.,  125  C.  C.  A.  481,  205  did  not  state  a  cause  of  action 
Fed.  344;  United  States  v.  Kan-  under  the  original  act.  We  think 
sas  City  Southern  R.  Co.,  121  C.  that  ruling  was  right.  The  terms 
C.  A.  136,  202  Fed.  828;  Chicago,  of  that  act  were  such  that  its 
B.  &  Q.  R.  Co.  V.  United  States,  application  depended,  first,  upon, 
115  C.  C.  A.  193,  195  Fed.  241;  the  carrier  being  engaged  in  in- 
United  States  V.  Kansas  City  te^state  commerce  by  railroad. 
Southern  Ry.  Co.,  189  Fed.  471;  and,  second,  upon  the  use  of  the 
United  States  v.  Atlantic  Coast  car  in  moving  interstate  traffic". 
Line  R.  Co.,  153  Fed.  918.  11.  Chicago,  M.  &  St.  P.  R. 
10.  Brinkmeier  v.  Missouri  Pac.  Co.  v.  Voelker,  65  C.  C.  A.  226, 
R.  Co.,  224   U.   S.   268.   56   L.   Ed.  129  Fed.  522,  70  L.  R.  A.  264. 
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cause  of  action  arose  before  the  1903  amendment  extend- 
ing tlie  act  to  intrastate  cars.  Instructions  were  also  given 
submitting  the  cause  to  the  jury  under  the  Federal  Act. 
On  writ  of  error  it  was  held  that  the  plaintiff  was  en- 
titled to  be  reasonably  apprised  of  the  objection  so  that, 
if  he  so  desired,  he  could  have  amended  his  petition  In 
the  trial  court  and  objection  on  appeal  was  too  late. 
Similar  rulings  have  been  made  in  personal  injury 
actions  under  the  Federal   Employers'  Liability  Act.^^ 

§  883.  Judicial  Notice  of  Orders  of  Commission 
Under  Safety  Appliance  Act.  AVhenever  by  an  act  of 
Congress  power  is  intrusted  to  either  of  the  principal 
departments  of  government  to  prescribe  rules  and 
regulations  for  the  transaction  of  business  in  which  the 
public  is  interested,  and  in  respect  to  which  they  have 
a  right  to  participate,  and  by  which  they  are  to  be 
controlled,  the  rules  and  regulations  prescribed  in 
pursuance  to  such  authority  become  a  mass  of  that 
body  of  public  records  of  which  the  court  will  take 
judicial  notice.''  But  it  has  been  held  that  the  courts 
will  not  take  judicial  notice  of  the  orders  of  the  Inter- 
state Commerce  Commission  pursuant  to  the  authority 
delegated  to  it  in  the  Safety  Appliance  Act." 

§  884.  Federal  Statute  of  Limitation  Controls  When 
Employe  is   Engaged   in  Interstate   Commerce.    If  an 

employe  of  a  common  carrier  by  railroad,  injured  or 
killed  because  of  defective  appliances  in  violation  of 
the  Safety  Appliance  Act,  was  at  the  time  of  the  injury 
or  death,  engaged  in  interstate  commerce,  then  the 
statute    of    limitation    governing    is    the    Federal    Em- 

12.     Illinois     Cent.     R.     Co.     v.  13.     Caha  v.  United  States,  152 

Nelson,  128  C.  C.  A.  525,  212  Fed.  U.  S.  211,  38  L.  Ed.  415,  14  Sup. 

69;    Bradbury  v.  Chicago,  R.  I.  &  Ct.   513;     Jenkins  v.  Collard,   145 

P.  R.  Co.,   149  Iowa  51,  40   L.   R.  U.   S.  546,  36  L.  Ed.  812,  12   Sup. 

A.     (N.    S.)     684,    128    N.    W.    1;  Ct.   868;    Knight  v.  United  States 

Flemming  v.  Norfolk  Southern  R.  Land  Ass'n,  142  U.  S.  161,  35  L. 

Co.,  160  N.  C.   190,  76   S.  E.  212;  Ed.  974,  12  Sup.  Ct.  258. 
Erie  R.  Co.  v.  Welsh,  89  Ohio  St.  14.     Christy  v.  Wabash  R.  Co., 

81,  105  N.  E.  189.  195  Mo.  App.  232,  191  S.  W.  241. 
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plovers'  Liability  Act,  wliicli  ]jy  Section  6  provides 
that  no  action  sliall  be  maintained  nnder  this  act  un- 
less commenced  within  two  years  from  the  date  the 
cause  of  action  accrued.  As  to  all  interstate  employes, 
the  Federal  Employers'  Liability  Act  is  exclusive  and 
supersedes  all  state  laws.  Its  provision,  therefore, 
governs  all  actions  by  employes  injured  through 
violations  of  the  Safety  Appliance  Act  and  while  en- 
gaged in  interstate  commerce. 

§  885.  State  Statute  of  Limitation  Controls  in 
Absence  of  Interstate  Employment.  If,  however,  an 
employe,  injured  by  reason  of  failure  to  comply  with  the 
Safety  Appliance  Act,  was  not  at  the  time  engaged  in 
interstate  commerce,  then  the  limitation  of  the  cause 
of  action  is  governed  solely  by  the  laws  of  the  state 
where  the  casualty  occurred  ;'^  for  if  a  cause  of  action  is 
one  created  by  a  Federal  statute,  the  rule  of  limitation  is 
controlled  by  the  statute  of  a  state  in  the  absence  of 
any  general  Federal  statute  of  limitation  or  in  the 
absence  of  any  specific  limitation  in  the  statute  creating 
the  cause  of  action.'''  Prior  to  the  enactment  of  the 
Federal  Employers'  Liability  Act,  the  law  of  the  state 
as  to  limitation  controlled  in  all  cases  for  personal  in- 
juries due  to  violations  of  the  act,  but  as  the  Federal 
Employers'  Liability  Act  specifically  determines  the 
limitation  of  the  cause  of  action  as  to  interstate  em- 
ployes only,  the  state  law  stilf  controls  as  to  employes 
not  engaged  in  interstate  commerce. 

§  886.  Effect  of  Amendment  Stating  a  New  Cause  of 
Action  After  Statute  has  Run.  An  amendment  to  a 
petition  after  the  period  of  limitation  has  run  which, 
for  the  first  time,  states  a  cause  of  action  under  the 
Safety  Appliance  Act,  is  not  permissible.  Thus,  in  a 
personal  injury  action  by  a  brakenian  who  was  injured 

15.     Nichols  V.  Chesapeake  &  O.  16.    Campbell  v.  City  of  Haver- 

R.  Co.,  115  C.  C.  A.  601,  195  Fed.       hill.  155  U.  S.  610,  39  L.  Ed.  280, 
913.  15  Sup.  Ct.  217. 
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in  coupling  two  cars,  it  was  alleged  that  the  defendant 
was  a  common  carrier  engaged  in  interstate  commerce  by 
railroad  and  that  the  cars  in  question  were  not  equipped 
with  couplers  of  the  prescribed  type  and  that  the  plain- 
tiff's injury  proximately  resulted  therefrom,  but  there 
was  no  allegation  that  either  of  the  cars  was  then  or 
at  any  time  used  in  moving  interstate  traffic.  After  the 
period  of  limitation  under  the  laws  of  Kansas  had 
expired,  the  plaintiff  amended  his  petition  by  alleging 
that  the  cars  were  used  in  moving  interstate  commerce. 
The  court  held  that  the  amendment  so  made  after  the 
period  of  limitation  had  expired,  came  too  late."  It 
should  be  noted,  however,  that  this  decision  Was  dealing 
with  facts  occurring  before  the  amendment  of  1903 
which  eliminated  the  requirement  as  to  the  use  of  a  car 
in  moving  interstate  traffic. 

17.  Brinkmeier  v.  Missouri  Pac.      R.   Co.,   224  U.   S.   268,   56   L.   Ed. 

758,  32  Sup.  Ct.  412. 
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Sec. 
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CHAPTER  L. 
Action  for  Penalties. 

In  Prosecutions  for  Penalty,  Carrier  Liable  as  to  ?]ach  Car 

Hauled  in  Violation  of  Statute. 
Appropriate  Remedy  for  Recovery  of  Statutory  Penalty. 
Proceedings  for  Penalties  Not  Criminal  Actions. 
Burden  and  Quantum  of  Proof  in  Actions  for  Penalties. 
Preponderance  of  the  Evidence  Defined. 

§  887.  In  Prosecutions  for  Penalty,  Carrier  Liable 
as  to  Each  Car  Hauled  in  Violation  of  Statute.  p]ach 
and  every  car  hauled  or  used  by  a  common  carrier  is 
a  violation  of  the  statute  which  entitles  the  government 
to  recover  a  penalty  of  One  Hundred  Dollars.  This 
is  true  altliough  several  defective  cars  are  hauled  in 
one  train.     P]ach   car  constitutes   a   distinct   violation.^ 

§  888.  Appropriate  Remedy  for  Recovery  of  Statu- 
tory Penalty.  A  civil  action  in  the  nature  of  an  action 
for  a  debt  is  appropriate  for  the  recoveiy  of  the 
penalties  imposed  by  the  Safety  Appliance  Act.^ 

§  889.  Proceedings  for  Penalties  Not  Criminal 
Actions.  An  action  by  the  government  for  a  penalty 
for  a  violation  of  the  Safety  Appliance  Act  is  not  a 

1.  United  States  v.  St.  Louis,  Southern  F'ac.  Co.,  167  Fed.  699; 
Southwestern  R.  Co.  of  Texas,  106  United  States  v.  Louisville  &  N. 
C.  C.  A.  230,  184  Fed.  28;  St.  R.  Co..  93  C.  C.  A.  58,  167  Fed.  306; 
Louis  Southwestern  R.  Co.  v.  Unit-  United  States  v.  Illinois  Cent.  R. 
ed  States,  106  C.  C.  A.  136,  183  Co.,  166  Fed.  997;  United  States 
Fed.  770.  v.  Chicago  Great  Western  Ry.  Co. 

2.  Chicago,  B.  &  Q.  R.  Co.  162  Fed.  775;  United  States  v. 
V.  United  States,  95  C.  C.  A.  642,  Philadelphia  &  R.  Ry.  Co.,  162 
170  Fed.  556;  United  States  v.  Fed.  403;  United  States  v.  Bal- 
Illinols  Cent.  R.  Co.,  95  C.  C.  A.  timore  &  0.  S.  W.  R.  Co.,  86  C 
628,  170  Fed.  542;  Atlantic  Coast  C.  A.  223,  159  Fed.  33;  United 
Line  R.  Co.  v.  United  States,  94  States  v.  Atlantic  Coast  Line  R. 
C.  C.  A.  35,  168  Fed.  175;  Wabash  Co.,  153  Fed.  918;  United  States 
R.  Co.  V.  United  States  93  C.  C.  v.  Chicago  P.  &  St.  L.  Ry.  Co.  et 
A.  393,  168  Fed.  1;  United  States  v.  al.,   143   Fed.   353. 
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crimiual  proseciitiou  but  is  a  civil  one;^  for  it  is  a  settled 
law  that  a  certain  sum,  or  a  sum  which  can  readily  be 
reduced  to  a  certainty,  prescribed  in  a  statute  as  a 
penalty  for  the  violation  of  a  law,  may  be  recovered  in 
a  civil  action."  If  the  evidence  in  an  action  for  penalty 
is  uncontradicted  and  raises  only  a  question  of  law,  the 
court  may  withdraw  the  case  from  the  jury  and  direct 
a    verdict." 

§  890.  Burden  and  Quantum  of  Proof  in  Actions 
for  Penalties.  In  all  actions  for  penalties  for  violating 
the  statute,  the  burden  of  proof  is  upon  the  government 
to  show  that  the  defendant,  at  the  time  of  the  alleged 
offense,  was  a  common  carrier  by  railroad  engaged  in 
interstate  commerce  and  that  the  train  or  cars  were 
used  on  its  line,  and  that  they  were  not  equipped  with 
the  devices  or  appliances  required  by  the  statute  or 
the  orders  of  the  Interstate  Commerce  Commission 
made  pursuant  thereto.^  Formerly  it  was  held  that  the 
government  must  prove  its  case  beyond  a  reasonable 
doubt,'  but  the  courts  are  now  unanimous  of  the  opinion 
that  the  rule  in  civil  cases  requiring  merely  proof  by 
a  preponderance  of  the  evidence  is  sufficient  to  estab- 
lish the  allegations  of  the  petition.' 

3.  Chicago,    B.    &    Q.    RY-    Co.  Co.,   166  Fed.   997;    United  States 
V.  United  States,  220  U.  S.  559,  31  v.    Chicago    Great    Western    Ry. 
Sup.    Ct.     612,     55     L.     Ed.     582;  Co.,    162   Fed.   775;     United   States 
Cont<ra:   United  States  v.  Illinois  v.    Louisville    &    N.    R.    Co.,    162 
Cent.  R.  Co.,  156  Fed.  182.  Fed.  185;  United  States  v.  Central 

4.  Hepner  v  United  States,  213  of  Georgia  Ry.  Co.,  157  Fed.  893. 
U.  S.  103,  53  L.  Ed.  720,  29  Sup.  7.    United  States  v.  Illinois  Cent. 
Ct.   474,  27  L.  R.   A.    (N.   S.)    739,  R.   Co.,   156   Fed.  182. 

16  Ann.  Cas.  960.  8.     Wheeling    Terminal    R.    Co. 

5      Chicago,  B.  &  Q.  Ry.  Co.  v.  v.   Russell,  126  C.   C  A.   519,  209 

United   States,   220   U.   S.   559,  31  Fed.    795;     United    States    v.    St. 

Sup.  Ct.  612,  55  L.  Ed.  582.  Louis    Southwestern    R.    Co.     of 

6.     Chicago,   B.   &  Q.  R.   Co.  v.  Texas,  106  C.  C.  A.  230,  184  Fed. 

United  States,  220   U.   S.   559,   55  28;  United  States  v.  Baltimore  & 

L.  Ed.  582,  31  Sup.  Ct.  612;  United  O.    R.    Co.,    176    Fed.    114;    United 

States  V.  Montpelier  &  W.  R.  R.  States  v.  Montpelier  &  W.  R.  R. 

175    Fed.    874,    United    States    v.  175    Fed.    874;    United    States    v. 

Southern  Ry.  Co.,  170  Fed.  1014;  Southern  Ry.  Co.,  170  Fed.  1014; 

United  States  v.  Illinois  Cent.  R.  United  States  v.  Boston  &  M.  R. 
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§  891,     Preponderance    of    the    Evidence    Defined. 

The  term  ''preponderance  of  the  evideiiee"  in  actions 
for  penalties  has  been  defined  in  instiiictions  to  juries  as 
follows:  "By  the  preponderance  of  the  evidence,  you 
are  not  to  understand  that  the  government  must  make 
out  its  case  beyond  a  reasonable  doubt.  It  is  sufiicient 
that  yon  are  satisfied  in  your  own  mind  from  all  the 
evidence  that  the  defendant  did  the  act  complained  of.'" 
In  another  case  it  was  defined  as  follows:  ''A  preponder- 
ance of  the  evidence  is  sufficient;  and  what  does  that 
mean?  It  means  that  after  balancing  and  considering 
the  evidence  on  the  one  side  and  on  the  other,  you  are 
not  left  in  doubt,  but  that  3^ou  find  that  the  evidence 
for  the  government  outweighs  the  evidence  brought 
here  to  meet  it.'"° 


Co.,  168  Fed.  148;  United  States 
V.  Atchison  T.  &  S.  F.  Ry.  Co., 
167  Fed.  696;  United  States  v. 
Nevada  County  Narrow  Gauge  R. 
Co.,  167  Fed.  695:  United  v.  Chi- 
cago Great  Western  Ry.  Co.,  162 
Fed.  775;    United  States  v.  Phila- 


delphia   &    R.    Ry.    Co.    160    Fed. 
696. 

9.  United  States  v.  Central  of 
Georgia  Ry.  Co.,  157  Fed.  893. 

10.  United   States  v.  Boston  & 
M.   R.   Co.,   168   Fed.   148. 
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MISCELLANEOUS   FEDERAL  LAWS 
REGULATING  INTERSTATE 
CARRIERS 


HOURS  OF  SERVICE  ACT. 
28-HOUR  LIVE  STOCK  LAW. 
BOILER  INSPECTION  ACT. 

ASH   PAN   ACT. 
ACCIDENT  REPORTS  ACT. 
ADAMSON  LAW. 
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CHAPTER  LI. 
Federal  Hours  of   Service  Act. 

A.    Purpose,  Scope,  Validity  and  Interpretation  of  Act. 

Sec.  892.  State  and  Federal  Control  over  Hours  of  Labor  of  Employes 
of  Interstate  Carriers. 

Sec.  893.  Carriers  and  Employes  Subject  to  the  Hours  of  Service 
Act. 

Sec.  894.    Constitutionality  of  the  Hours  of  Service  Act  Affirmed. 

Sec.  895.     Statute  not  Void  for  Uncertainty. 

Sec.  896.  Classification  of  Operators  In  Section  2  of  Statute  does 
not  Render  Statute  Invalid. 

See.  897.  Power  of  Commission  to  Require  Monthly  Reports  by  Car- 
riers Showing  Violations  of  Statute. 

Sec.  898.  Purpose  of  Congress  in  the  Enactment  of  the  Hours  of 
Service  Act. 

Sec.  899.     The  Statute,  being  Remedial,  should  be  Liberally  Construed. 

Sec.  900.     Term  "Railroad"  as  Used  in  the  Act  Defined. 

Sec.  901.  Penalties  for  Violation  of  Statute — Procedure  and  Duty  of 
Interstate  Commerce  Commission. 

Sec.  902.     Separate  Penalty  Incurred  for  each  Employe  Kept  on  Duty 
Beyond  Statutory  Period  Though  Due  to  Same  Cause. 
Statute  may  not  be  Evaded  by  Requiring  Service  of  Another 

Kind  after  Statutory  Period. 
Limitations  Upon  Hours  of  Service. 
Limitation  upon  the  Hours  of  Service  of  Employes  Engaged 

in  or  Connected  with  Movement  of  Trains. 
When  an  Employe  is  "on  Duty" — Commencement  and  Ter- 
mination of  Service. 

Sec.  906.  Effect  of  Brief  Periods  off  Duty  in  Breaking  Continuity  of 
Service. 

Sec.  907.  Release  from  Duty  for  Definite  Period  of  Two  Consecutive 
Hours. 

Sec.  908.  Duty  to  Substitute  Relief  Crews  at  Intermediate  Terminals 
to  Prevent  Excessive  Hours. 

Sec.  909.  Fireman  Engaged  in  Watching  an  Engine  on  Duty  Within 
Meaning  of  Statute. 

Sec.  910.  Limitation  upon  the  Hours  of  Service  of  Employes  Hand- 
ling Orders   Affecting  Train   Movements. 

Sec.  911.  Applicability  of  Operators'  Proviso  to  Tower  Men  and  Switch 
Tenders  in  Railroad  Yards — Conflicting  Rulings. 

Sec.  912.  Hours  of  Service  in  Telegraph  Offices  Operated  During  Day 
and  Part  of  Night. 

Sec.  913.  Separate  Periods  of  Service  for  Operators  not  Exceeding 
Total  of  Nine  Hours  in  Twenty-four  Hours,  not  unlaw- 
ful. 

(1431) 
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Sec. 
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Sec. 
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Sec.  914.     Two   Telegraph   Offices  in   One   Community   Constitute   One 
"Place"  Within  Statute,  When. 
C.  Statutory  Exceptions  and  Excuses. 

Sec.  915.     When  Provisions  of  Statute  Limiting  Hours  of  Service  are 
not  Applicable. 

Sec.  916.     Terms    "Casualty,"    "Unavoidable    Accident"    and    "Act    of 
God"  as  Used  in  Section  3  Defined. 

Sec.  917.     High  Degree  of  Diligence  Required  to  Bring  Carrier  With- 
in   Statutory    Exceptions. 

Sec.  918.     Derailments    and    Collisions    of    Train-s    Constitute    "Casual- 
ties" within  Meaning  of  Exemption  Clause. 

Sec.  919.     Ordinary  Delays  Incident  to  Train  Operation  not  Valid  Ex- 
cuses. 

See.  920.     What  Constitutes  an  Emergency  Within  Operators'  Proviso 
of  Section   2. 

Sec.  921.     Insubordination    of   Employe  may   Constitute    "Emergency" 
Within  Section  2. 

Sec.  922.     Burden   of   Proving  Excessive  Service  to  be   Within   Statu- 
tory Exception  is  Upon  Carrier. 

A.  Purpose,  Scope,  Validity  and  Interpretation  of  Act. 

§  892.  State  and  Federal  Control  over  Hours  of 
Labor  of  Employes  of  Interstate  Carriers.  In  promoting 
the  safety  of  employes  and  travelers  in  interstate  com- 
merce, Congress  is  not  limited  to  the  enactment  of  laws 
relating  to  the  mechanical  appliances  as  exemplified  in 
the  passage  of  the  Safety  Appliance  Act  and  its  amend- 
ments. Legislative  restrictions  upon  the  hours  of 
labor  of  employes  who  are  connected  with  the  movement 
of  trains  in  interstate  transportation  has  direct  relation 
to  the  efficiency  of  the  human  agencies  upon  which 
protection  to  life  and  property  in  interstate  commerce 
necessarily  depends,  and  are,  therefore,  within  the 
protective  power  of  Congress  under  the  commerce 
clause.^  The  subject  matter  of  the  hours  of  labor  of 
railroad  employes  is,  however,  of  that  local  character 
which  the  states,  in  the  absence  of  national  legislation, 
may  control.^    Since  the  enactment  of  the  federal  Hours 

1.  Baltimore  &  O.  R.  Co.  v.  233  U.  S.  671,  58  L.  Ed.  1149,  34 
Interstate  Commerce  Commission,  Sup.  Ct.  756,  52  L.  R.  A.  (N.  S.) 
221  U.  S.  612,  55  L.  Ed.  878,  31  266,  Ann.  Cas.  1915D  138;  North- 
Sup.   Ct.   621.  ern  Pac.   R.   Co.   v.  State   ex  rel. 

2.  Erie   R.    Co.   v.   New   York,  Atkinson,  222  U.  S.  370,  56  L.  Ed. 
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of  Service  Act,^  state  laws  re.i^ulatin^  lioiirs  of  service 
of  interstate  employes  have  been  superseded.*  "The 
reasoning  of  the  o])inion  and  the  decision,"  said  Mr. 
Justice  McKenna,'*  ''oppose  the  contention  of  defendant  in 
error  and  of  the  Court  of  Appeals,  that  the  state  law  and 
the  Federal  law  can  stand  to.^ether,  because,  as  expressed 
by  the  Court  of  Appeals,  'the  State  has  simply  supple- 
mented the  action  of  the  Federal  authorities,'  and,  on 
account  of  special  conditions  prevailing  within  its  limits, 
has  raised  the  limit  of  safety;  and  the  form  of  the  Feder- 
al statute,  although  'not  expressly  legalizing  employ- 
ment up  to  that  limit,  fairly  seems  to  have  invited  and 
to  have  left  the  subject  open  for  supplemental  state 
legislation  if  necessary.'  "We  realize  the  strength  of 
these  observations,  but  they  put  out  of  view,  we  think, 
the  ground  of  decision  of  the  cases,  and,  indeed,  the 
necessary  condition  of  the  supremacy  of  the  congressional 
power.  It  is  not  that  there  may  be  division  of  the 
field  of  regulation,  but  an  exclusive  occupation  of  it 
when  Congress  manifests  a  purpose  to  enter  it.  Regu- 
lation is  not  intended  to  be  a  mere  wanton  exercise 
of  power.  It  is  a  restriction  upon  the  management  of 
the  railroads.  It  is  induced  by  the  public  interest  or 
safety,  and  the  'Hours  of  Service'  law  of  March  4,  1907, 
is  the  judgment  of  Congress  of  the  extent  of  the 
restriction  necessary.  It  admits  of  no  supplement;  it 
is   the   prescribed   measure    of   what    is   necessary    and 

237,    32    Sup.    Ct.    160.  power."     Northern  Pac.  R.  Co.  v. 

"It  is  elementary,  and   svich   is  Wasliington,    sup7-a. 

the   doctrine     announced    by   the  3.     34  Stat,  at  L.   1415,  Appen- 

cases    to   which    the   court   below  dix  I,  infr{a. 

referred,     that     the     right     of     a  4.      State    v.    Missouri    Pac.    R. 

State    to    apply    its    police    power  Co.,  212  Mo.  658,  111  S.  W.  500; 

for  the  purpose  of  regulating  in-  State  v.   Chicago,  M.   &  St.   P.  R. 

terslate  commerce,  in  a  case  like  Co.,    136    Wis.    407,    19    L.    R.    A 

this,  exists  only  from  the  silence  (N.    S.)    326,    117   N.    W.    686. 

of   Congress   on   the  subject,   and  5.     Erie   R.    Co.   v.   New  York, 

ceases  when  Congress  acts  on  the  233  U.  S.  671,  58  L.  Ed.  1149,  34 

subject   or  manifests   its   purpose  Sup.  Ct.  756,  52  L.  R.  A.   (N.  S.) 

to    call    into    play   its     exclusive  2G6,  Ann.  Cas.  1915D   138. 
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sufficient  for  the  public  safety  and  of  tlie  cost  and  burden 
which  the  raih'oad  must  endure  to  secure  it." 

§  893,  Carriers  and  Employes  Subject  to  the  Hours 
of  Service  Act.  The  provisions  of  the  federal  Hours 
of  Serv'ice  Act  apply  to  all  common  carriers  engaged 
in  the  transportation  of  passengers  or  property  by 
railroad  in  the  District  of  Columbia  or  any  territory 
of  the  United  States,  or  from  one  state  or  territory  of 
the  United  States  or  the  District  of  Columbia,  to  any 
other  state  or  territoiy  of  the  United  States  or  the 
District  of  Columbia,  or  from  any  place  in  the  United 
States  to  an  adjacent  foreign  country,  or  from  any  place 
in  the  United  States  through  a  foreign  country  to  any 
other  place  in  the  United  States.**  The  act  also  applies  to 
all  officers,  agents  and  employes  of  such  carriers  actually 
engaged  in  or  connected  with  the  movement  of  any 
train  carr^dng  passengers  or  property  in  the  District 
of   Columbia,   or   any   territory   of   the   United    States, 


6.  Section  1  of  the  Hours  of 
Service  Act  34  Stat,  at  L.  1415, 
Appendix  I,  infra;  Brooklyn  East- 
ern Dist.  Terminal  v.  United 
States,  152  C.  C.  A.  275,  239  Fed. 
287,  15  N.  C.  C.  A.  325. 

"Congress,  in  passing  the  act 
in  question,  must  have  intended 
to  use  the  term  'common  carrier' 
in  the  usual  and  ordinary  ac- 
ceptation of  the  term,  towit,  as 
one  engaged  in  the  business  of 
carrying  persons  and  property 
from  one  place  to  another,  for 
compensation,  for  all  who  should 
apply  to  have  their  goods  trans- 
ported or  to  be  transported  in 
person.  The  mere  fact  that  the 
statute  in  question  is  a  penal 
one  does  not  require  that  the" 
words  'common  carrier'  should 
receive  a  restricted  Interpreta- 
tion. *  *  *  From  a  considera- 
tion of  the  foregoing  authorities, 
it  seems  to  us  clear  that  the  term 


'common  carriers'  had  a  well-de- 
fined meaning,  and  that  the  re- 
ceiver of  a  railroad  came  within 
the  designation  'common  carrier'; 
that  Congress,  in  using  the  term 
'common  carrier,'  used  it  in  the 
sense  in  which  such  words  are 
generally  meant  and  understood." 
United  States  v.  Ramsey,  116  C. 
C.   A.  568,   197   Fed.   144. 

"The  provisions  of  this  act 
apply  to  all  common  carriers  by 
railroad  in  the  District  of  Colum- 
bia, or  in  any  Territory  of  the 
United  States,  or  engaged  in  the 
movement  of  interstate  or  foreign 
traffic;  and  to  all  employes  of 
such  common  carriers  who  are 
engaged  in  or  connected  with  the 
movement  of  any  train  carrying 
traffic  in  the  District  of  Colum- 
bia or  in  any  territory,  or  carry- 
ing interstate  or  foreign  traffic." 
Conf.  Ruling  No.  287a,  Appendix, 
T,  infra. 
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or  from  one  state  or  territory  of  tlio  United  States, 
or  the  District  of  Columbia,  to  any  other  state  or 
territory  of  the  United  States  or  the  District  of  Columbia, 
or  from  any  place  in  the  United  States  to  an  adjacent 
foreign  country,  or  from  any  place  in  the  United  States, 
through  a  foreign  country  to  any  other  place  in  the 
United  States.  Train  dispatchers,  conductors,  engineers, 
firemen,  brakemen,  telegraphers,  yard  men,  switch  tenders, 
tower  men,  block  signal  operators,  and  train  baggage 
men  who  are  employes  of  the  railway  company  and  who 
are  required  by  the  rules  of  the  company  to  preform  or 
to  hold  themselves  in  readiness  when  called  upon  to 
perform  any  duty  connected  with  the  movement  of 
any   train,   are   within   the   provisions   of   the    statute;^ 


7.  Chicago  &  A.  R.  Co.  v.  United 
Slates,  157  C.  C.  A.  295,  244  Fed. 
945;  United  States  v.  Missouri 
Pac.  R.  Co.,  156  C.  C.  A.  466,  244 
Fed.  38;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  United  States,  155  C.  C.  A. 
644,  243  Fed.  114;  United  States 
V.  Pennsylvania  R.  Co.,  239  Fed. 
576;  Brooklyn  Eastern  Dist. 
Terminal  v.  United  Slates,  152  C. 
C.  A.  275,  239  Fed.  287,  15  N.  C. 
C.  A.  325;  Denver  &  I.  R.  Co.  v. 
United  States,  150  C.  C.  A.  17,  236 
Fed.  685;  St.  Joseph  &  G.  I.  R. 
Co.  V.  United  States,  146  C.  C.  A. 
397,  232  Fed.  349;  Chicago  &  N. 
W.  R.  Co.  V.  United  States,  141 
C.  C.  A.  138,  226  Fed.  30;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  United 
States,  141  C.  C.  A.  135,  226  Fed. 
27;  United  States  v.  Grand  Rap- 
ids &  I.  R.  Co.,  140  C.  C.  A.  177, 
224  Fed.  667:  Oregon-Washington 
R.  &  Nav.  Co.  V.  United  States, 
139  C.  C.  A.  142,  223  Fed.  596; 
United  States  v.  Florida  East 
Coast  R.  Co.,  137  C.  C.  A.  571,  222 
Fed.  33;  Uni.ed  States  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  219  Fed.  1011; 
United  States  v.  Chicago,  M.  & 
P.     S.     Ry.     Co.,    218     Fed.     701; 


Schweig  V.  Chicago,  M.  &  St.  P. 
R.  Co.,  132  C.  C.  A.  660,  216  Fed. 
750,  7  N.  C.  C.  A.  135;  San  Pedro, 
L.  A.  &  S.  L.  R.  Co.  V.  United 
States,  130  C.  C.  A.  28,  213  Fed. 
326;  United  States  v.  Atlantic 
Coast  Line  R.  Co.,  128  C.  C.  A. 
275,  211  Fed.  897;  Missouri  Pac. 
R.  Co.  V.  United  States,  128  C. 
C.  A.  271.  211  Fed.  893;  Great 
Northern  R.  Co.  v.  United  States, 
127  C.  C.  A.  595,  211  Fed.  309; 
United  States  v.  Missouri  Pac. 
Ry.  Co.,  206  Fed.  847;  United 
States  V.  Great  Northern  Ry.  Co. 
206  Fed.  838;  United  States  v. 
Houston  Belt  &  Terminal  R.  Co., 
125  C.  C.  A.  481,  205  Fed.  344; 
United  States  v.  Chicago,  M.  & 
P.  S.  Ry.  Co.,  197  Fed.  624;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  United 
States,  100  C.  C.  A.  534,  177  Fed. 
114;  Slate  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  136  Wis.  407,  19  L. 
R.  A.  (N.  S.)  326;  117  N.  W. 
686. 

"We  are  not  now  to  consider 
whether  Schweig  was  engaged  In 
intersate  commerce,  for  that  is 
admitted:  but  the  question  is. 
Was    he   actually   engaged    in    or 
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but  the  statute  does  not  apply  to  employes  on  a  ferry- 
even  when  owned  by  a  railroad  company  because  the 
law  applies  to  employes  connected  with  the  movement 
of  trains,  and,  hence,  does  not  embrace  employes  en- 
gaged only  in  the  operation  of  a  ferry. **  In  a  leading 
case,^  the  scope  of  the  act  was  thus  construed:  "No 
difficulty  arises  in  the  construction  of  this  language. 
The  first  sentence  states  the  application  to  carriers 
and  employes  who  are  'engaged  in  the  transportation 
of  passengers  or  property  by  railroad'  in  the  District 
of  Columbia  or  the  Territories,  or  in  interstate  or  foreign 
commerce.  The  definition  in  the  second  sentence,  of 
what  the  terms  'railroad'  and  'employes'  shall  include, 
qualify  these  words  as  previously  used,  but  do  not 
remove  the  limitation  as  to  the  nature  of  the  transpor- 
tation in  which  the  employes  must  be  engaged  in  order 
to  come  within  the  provisions  of  the  statute.  If  the 
definition,  in  the  last  part  of  the  sentence,  of  the  words 
used  in  the  first  part  be  read  in  connection  with  the 
latter  the  meaning  of  the  whole  becomes  obvious. 
The  section,  in  effect,  thus  provides:  'This  act  shall 
apply  to  any  common  carrier  or  carriers,  their  officers, 
agents,  and  employes  (meaning  by  'employes'  persons 
actually  engaged  in  or  connected  with  the  movemeni 
of  any  train),  engaged  in  the  transportation  of  pas- 
sengers or  property  by  railroad  (meaning  by  'railroad' 
to  include  all  bridges  and  ferries  used  or  operated  in 
connection  with  any  railroad)  in  the  District  of  Columbia 
or  any  Territory  ...  or  from  one  State  ...  to 
any    other    State,'    etc.     In    short,,  the    employes    to 

connected  with  the  movement  of  of  Service  Act.     He  was  neither 

any   train?      In    riding   upon   the  engaged    in    nor    connected    with 

engine,    Schweig    and     the    other  the    movement     of     the     train." 

employes  had  nothing  to  do  with  Schweig  v.   Chicago,  M.  &  St.  P. 

its  operation  or  movement.    Their  R.  Co.,  supra. 

work  was  entirely  independent  of  8.     Conf.  Rulings  Nos.  108  and 

this,  and   it  seems   clear  that  in  287. 

performing  the  work,  which   the  9.      Baltimore    &    0.    R.    Co.    v. 

record    shows   that    Schweig   per-  Interstate  Commerce  Commission, 

formed,  he  was  neither  within  the  221  U.   S.   612,  55   L.   Ed.  878,   31 

spirit  or  the  letter  of  the  Hours  Sup.  Ct.  621. 
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which  tlie  act  refers,  embracing  tlie  persons  described 
in  the  last  sentence  of  tlie  section,  are  those  engaged 
in  the  transportation  of  iiasscngors  or  property  by 
railroad  in  the  district,  territorial,  interstate  or  foreign 
commerce  defined;  and  the  railroad,  including  bridges 
and  ferries,  is  the  railroad  by  means  of  which  the  defined 
commerce  is  conducted." 

§  894.  Constitutionality  of  the  Hours  of  Service 
Act  Affirmed.  In  Baltimore  &  0.  R.  Co.  v.  Interstate 
Commerce  Commission,'"  the  carriers  contended  that 
the  federal  Hours  of  Service  Act  was  unconstitutional 
in  its  entirety  for  the  reason  that  its  provisions  ex- 
tended beyond  the  power  which  Congress  might  law- 
fully exercise  in  the  regulation  of  interstate  commerce 
in  that  it  applied  to  intrastate  railroads  and  to  employes 
engaged  in  local  business.  In  rejecting  this  view  con- 
cerning the  statute,  and  affirminc:  its  validity  under  the 
commerce  clause,  Mr.  Justice  Hughes,  for  the  court, 
said:  "The  statute,  therefore,  in  its  scope,  is  materially 
different  from  the  act  of  June  11,  1906,  chapter  3073, 
34  Stat.  232,  which  was  before  this  court  in  the  Em- 
ployers' Liability  Cases,  207  XL  S.  463.  There,  while 
the  cariers  described  were  those  engaged  in  the  com- 
merce subject  to  the  regulating  power  of  Congress,  it 
appeared  that  if  a  carrier  was  so  engaged  the  act 
governed  its  relation  to  ever^'-  employe,  although  the 
employment  of  the  latter  might  have  nothing  whatever 
to  do  with  interstate  commerce.  In  the  present  statute, 
the  limiting  words  govern  the  employes  as  well  as  the 
carriers.  But  the  argument,  undoubtedly,  involves  the 
consideration  that  the  interstate  and  intrastate  opera- 
tions of  interstate  carriers  are  so  interwoven  that  it  is 
utterly  impracticable  for  them  to  divide  their  employes 
in  such  manner  that  the  duties  of  those  who  are  en- 
gaged in  connection  with  interstate  commerce  shall  be 
confined  to  that  commerce  exclusively.  And  thus,  many 
employes  who  have  to  do  with  the  movement  of  trains 
in  interstate  transportation   are,  by  virtue   of  practical 

10.      221    U.    S.    612,    55    L.    Ed.       878,    31    Sup.    Ct.    621. 
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necessity,    also    employed   in   intrastate    transportation. 
This   consideration,   however,   lends  no   support   to   the 
contention  that  the  statute  is  invalid.    For  there  cannot 
be  denied  to  Congress  the  effective  exercise  of  its  con- 
stitutional authority.    By  virtue  of  its  power  to  regulate 
interstate   and   foreign  commerce.   Congress  may  enact 
laws  for  the  safeguarding  of  the  persons  and  property 
that  are  transported  in  that  commerce  and  of  those  who 
are     employed     in     transporting     them.     Johnson     v. 
Southern  Pacific  Company,  196  U.  S.  1;  Adair  v.  United 
States,  208  U.  S.  177,  178;  St  Louis,  L  M.  &  S.  Railway 
Company  v.  Taylor,  210  U.  S.  281;  Chicago,  Burlington 
&  Quincy  Eailroad  Company  v.  United  States,  decided 
May  15,  1911,  220  U.  S.  559.    The  fundamental  question 
here  is  whether  a  restriction  upon  the  hours  of  labor  of 
employes    who    are    connected    with    the    movement    of 
trains    in    interstate    transportation    is    comprehended 
within    this    sphere    of    authorized    legislation.      This 
question    admits    of   but    one   answer.      The    leng-th    of 
hours  of  service  has  direct  relation  to  the  efficiency  of 
the  human  agencies  upon  which  protection  to  life  and 
property  necessarily  depends.    This  has  been  repeatedly 
emphasized   in   official   reports   of  the   Interstate   Com- 
merce Commission,  and  is  a  matter  so  plain  as  to  re- 
quire no  elaboration.     In  its  power  suitably  to  provide 
for  the  safety  of  employes  and  travelers.  Congress  was 
not    limited    to    the    enactment    of    laws    relating    to 
mechanical   appliances,   but   it  was   also   competent   to 
consider,   and  to   endeavor  to  reduce,   the  dangers   in- 
cident to  the  strain  of  excessive  hours  of  duty  on  the 
part  of  engineers,  conductors,  train  dispatchers,  telegra- 
phers,  and    other   persons    embraced    within   the    class 
defined  by  the  act.   And  in  imposing  restrictions  having 
reasonable  relation  to  this  end  there  is  no  interference 
with    liberty    of    contract    as    guaranteed    by    the    con- 
stitution.     Chicago,     Burlington    &    Quincy     Railroad 
Company  v.   McGuire,   219  U.   S.   549.     If  then   it   be 
assumed,  as  it  must  be,  that  in  the  furtherance  of  its 
purpose  Congress  can  limit  the  hours  of  labor  of  em- 
ployes engaged  in  interstate  transportation,  it  follows 
that  this  power  cannot  be  defeated  either  by  prolonging 
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the  period  of  service  through  otlier  refiuirements  of  the 
carriers  or  by  the  commingling  of  duties  relating  to 
interstate    and    intrastnie    operations." 

§  895.  Statute  not  Void  for  Uncertainty.  It  was 
also  urged  by  the  carriers  in  the  Baltimore  &  Ohio  case 
that  the  statute  was  void  for  uncertainty,  because  the 
words  ''as  to  any  case  of  emergency,"  found  in  the 
operators'  proviso  in  section  2,  made  the  application  of 
the  statute  so  uncertain  as  to  destroy  its  validity. 
"But  this  argument,"  said  the  court,  "in  substance 
denies  to  the  legislature  the  power  to  use  a  generic 
description,  and  if  pressed  to  its  logical  conclusion 
would  x)ractical]y  nullify  the  legislative  authority  by 
making  it  essential  that  legislation  should  define,  with- 
out the  use  of  generic  terms,  all  the  specific  instances  to 
be  brought  within  it.  In  a  legal  sense  there  is  no  un- 
certainty. Congress,  by  an  appropriate  description  of 
an  exceptional  class,  has  established  a  standard  with 
respect  to  which  cases  that  arise  must  be  adjudged. 
Nor  does  the  contention  gather  strength  from  the 
broad  scope  of  the  proviso  in  sec.  3,  for  if  the  latter,  in 
limiting  the  effect  of  the  entire  act,  could  be  said  to 
include  everything  that  may  be  embraced  within  the 
term  'emergency'  as  used  in  sec.  2,  this  would  be  merely 
a  duplication  which  would  not  invalidate  the  act." 

§  896.  Classification  of  Operators  in  Section  2  of 
Statute  does  not  Render  Statute  Invalid.  The  classi- 
fication of  operators  prescribed  in  section  2  of  the 
Hours  of  Service  Act  is  not  unreasonable  and  arbitrary 
so  as  to  render  that  part  of  the  statute  void.^^  "It  is 
insisted  by  counsel  for  the  defendant  that  the  classi- 
fication of  the  telegraph  operators  is  arbitrary,  render- 
ing the  act  void,  since  it  discriminates  between  opera- 
tors engaged  in  stations  that  are  'continuously  operated 
night  and  day'  and  those  employed  in  stations  that  are 
'continuously  operated  only  during  the  daytime.'     Just 

11.     United  states  v.  St.  Louis       Soutliwestern    Ry.    Co.    of   Texas, 

189  Fed.  954. 
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"vrliy  the  classification  is  unconstitutional  it  is  difficult 
for  the  court  to  conceiYC.  And  it  is  still  more  strange 
that  the  Supreme  Court  in  construing  the  act  in  its 
entirety  should  have  overlooked  what  counsel  appear  to 
regard  as  so  vital  an  objection  to  its  constitutionality. 
The  proviso,  referring  to  operators,  train  dispatchers, 
etc.,  was  considered  by  the  court,  and  there  is  no 
intimation  in  the  opinion  that  the  classification  is  either 
unjust  or  arbitrary.  Where  Congress  has  power  to 
legislate  in  preference  to  the  hours  of  labor  of  em- 
ployes, no  hard  and  fast  rule  of  classification  may  for 
all  cases  be  prescribed.  Thus  it  was  said  by  the  court 
in  Magoun  v.  Illinois  Trust  &  Savings  Bank,  170  IT.  S. 
296,  18  Sup.  Ct.  599,  42  L.  Ed.  1037:  'There  is  therefore 
no  precise  application  of  the  rule  of  reasonableness  of 
classification,  and  the  rule  of  equality  permits  many 
practical  inequalities.  And  necessarily  so.  In  a  classi- 
fication for  governmental  purposes  there  cannot  be  an 
exact  exclusion  or  inclusion  of  persons  and  things.' 
The  objection  of  counsel  that  fhe  classification  in  the 
act  provided  is  unreasonable  and  arbitrary,  and  there- 
fore void,  is  untenable." 

§  897.     Power  of  Commission  to  Require  Monthly 
Reports   by    Carriers    Showing   Violations   of    Statute. 

It  is  the  duty  of  the  Interstate  Commerce  Commission 
to  execute  and  enforce  the  provisions  of  the  Hours  of 
Service  Act,  and  all  powers  granted  to  the  Commission 
are  extended  to  it  in  the  execution  of  the  act.^^  Shortly 
after  the  effective  date  of  the  statute,  the  Commission 
made  an  order  requiring  all  carriers  subject  to  the 
statute,  to  make  monthly  reports,  under  oath,  showing 
each  instance  where  an  employe  subject  to  the  act  had 
been  on  duty  for  a  longer  period  than  that  allowed  by 
the  statute.  In  sustaining  the  validity  of  this  order  as 
against  numerous  objections,  the  federal  Supreme  Court 
said:  "We  are  brought  to  the  question  whether  the 
Interstate  Commerce  Commission  has  authority  to  re- 
quire the  reports  called  for  by  its  order.     Section  4  of 

12.     Section  4  of  the  Hours  of     Service   Act,    Appendix   I,   infra. 
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tlie  act  provides:  'Sec.  4.  It  sliall  be  tlie  duty  of  the 
Interstate  Commerce  Commission  to  execute  and  enforce 
the  provisions  of  this  Act,  and  all  powers  granted  to 
the  Interstate  Commerce  Commission  are  hereby  ex- 
tended to  it  in  the  execution  of  tliis  Act.'  The  Com- 
mission then  may  call  to  its  aid  in  the  enforcement  of 
the  act  'all  powers  granted'  to  it.  And,  although  there 
might  have  been  doubt  as  to  the  adecpiacy  of  the 
authority  of  the  Commission,  under  the  law  as  it 
formerly  stood,  to  require  these  reports,  there  can  be 
none  now  in  view  of  the  amendment  of  sec.  20  of  the 
act  to  regulate  commerce  by  the  act  of  June  18,  1910,  c. 
309,  36  Stat.  556.  As  so  amended,  this  section  contains 
the  following  provision:  'The  commission  shall  also 
have  authority  by  general  or  special  orders  to  require 
said  carriers,  or  any  of  them,  to  file  monthly  reports  of 
earnings  and  expenses,  and  to  file  periodical  or  special, 
or  both  periodical  and  special,  reports  concerning  any 
matters  about  which  the  commission  is  authorized  or  re- 
quired by  this  or  anj^  other  law  to  inquire  or  keep  it- 
self informed  or  which  it  is  required  to  enforce;  and 
such  periodical  or  special  reports  shall  be  under  oath 
whenever  the  commission  so  requires.'  This  clearly 
embraces  the  power  which  the  Commission  here  asserts, 
and  it  is  certainly  now  entitled  to  promulgate  an  order 
requiring  reports  to  be  made.  It  follows  that  as,  under 
the  stipulation  of  record  here,  the  requirement  of  the 
Commission  is  to  operate  wholly  in  the  future  and  it 
has  been  suspended  awaiting  the  final  determination  ot 
this  cause,  the  question  of  the  authority  of  the  Com- 
mission at  the  time  the  order  was  made  has  become  a 
moot  one.  Were  there  no  other  question  before  us  the 
appeal  would  accordingly  be  dismissed,  and  to  justify  a 
reversal  of  the  judgment  and  the  sustaining  of  the 
comi^lainant's  bill  other  grounds  must  appear.  Nor  can 
it  be  said,  so  far  as  the  scope  of  the  requirement  of  the 
order  is  concerned,  that  it  goes  beyond  the  authority 
which  has  been  conferred  upon  the  Commission.  The 
order  relates  to  the  emploj-es  who  are  'subject  to  said 
act.'  The  bill  alleges  that,  in  the  original  forms  pre- 
scribed, the  carrier  was  required  to  show  the  employes 
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who  wore  'either  on  duty  for  a  period  of  time  in  excess 
of  that  contemplated  by  the  act  or  who  had  not  been  off 
duty  after  any  period  of  service  for  the  length  of  time 
prescril^ed  by  the  act,  and  in  the  case  of  every  such 
employe  the  carrier  was  required  to  state  the  cause  of 
and  the  facts,  if  any,  explanatory  of  the  excess  service 
thus  rendered  by  the  employe.'  By  the  amended  in- 
structions set  forth  in  the  stipulation,  it  appears  that 
'in  case  no  employe  has  been  employed  in  excess  of  the 
time  named  in  said  act,  and  in  case  no  employe  has 
gone  on  duty  with  less  than  the  statutory  period  off 
duty,'  a  .sei:>arate  form  of  oath  to  that  effect  will  be 
accepted  in  lieu  of  the  forms  which  are  to  be  used  in 
detailing  excess  service.  And,  as  already  noted,  the 
reports  are  to  be  made  by  the  secretary  or  similar 
officer.  To  enable  the  Commission  properly  to  perform 
its  duty  to  enforce  the  law,  it  is  necessary  that  it  should 
have  full  infoimation  as  to  the  hours  of  service  exacted 
of  the  employes  who  are  subject  to  the  provisions  of  the 
statute,  and  the  requirements  to  which  we  have  referred 
are  appro]n'iate  for  that  purpose  and  are  compreliended 
within  the  power  of  the  Commission."" 

§  898.  Purpose  of  Congress  in  the  Enactment  of 
the  Hours  of  Service  Act.  The  purpose  of  Congress  in 
the  enactnK^it  of  the  Hours  of  Service  Act  was  to  pre- 
vent the  dangers  which  must  necessarily  arise  to  em- 
ployes and  to  the  public  from  continuing  men  in  a 
dangerous  and  hazardous  business  for  periods  so  long  as 
to  render  them  unfit  to  give  that  service  which  is 
essential  to  the  protection  of  themselves  and  those  in- 
trusted to  their  care;  for  it  is  common  knowledge  that 
the  passage  of  this  statute  was  induced  by  reason  of  the 
many  casualties  in  railroad  transportation  which  re- 
sulted from  requiring  tired  and  exhausted  employes  to 
discharge    the    arduous    duties    of    their    employment.^* 

13.     Baltimore   &  0.   R.   Co.   v.  14.     Atchison,  T.  &  S.  F.  R.  Co. 

Interstate  Commerce  Commission,  v.   United   States,   244   U.   S.   336, 

221  U.  S.  612,  55  L.  Ed.  878,  31  61  L.  Ed.  1175,  37  Sup.  Ct.  635. 
Sup.  Ct.  621. 
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The  statute  recognizes  tliat  there  is  a  limit  to  Iniman 
eiiduranoes  and  that  hours  of  rest  and  recreation  are 
needed  for  the  health  and  the  efficiency  of  men  engaged 
in  railroading.^''  **In  this  legislation,"  said  Judge 
Hook,  "Congress  had  in  view  the  many  serious  railroad 
accidents  caused  by  the  unfitness  for  duty  of  men, 
engaged  in  or  having  to.  do  with  the  movements  of 
trains,  who  had  endured  excessive  periods  of  continuous, 
unbroken  service  without  intervals  for  rest.  The 
remedy  adopted  was  by  limiting  the  maximum  of  the 
hours  of  ser\dce  and  the  minimum  for  the  intervals  be- 
tween. It  was  thought  futile  to  attempt  to  control  the 
employes  in  their  use  of  their  off  time;  therefore,  as 
being  more  practical  and  efficient,  the  command  was 
laid  upon  and  confined  to  those  who  gave  them  em- 
ployment in  their  regular  occupations. '"° 

§  899.  The  Statute,  being  Remedial,  should  be 
Liberally  Construed.  The  Hours  of  Service  Act  is  a 
highly  remedial  statute,  and  although  a  penalty  is 
provided  for  its  violation,  it  should  be  liberally  con- 
strued in  order  that  its  purpose  may  be  effected;  for 
the  public  as  well  as  the  employes  themselves  are 
vitally  interested  in  its  enforcement.^^  As  the  purpose 
of  the  statute  is  to  prevent  accidents  to  trains  and 
consequent  injuries  to  passengers  and  employes,  it  is  the 
duty  of  the  courts  to  construe  it  liberally  in  order  to 
accomplish  the  purpose  of  its  enactment.'^  "The  act  is 
remedial  and  in  the  public  interest,  and  should  be  con- 
strued in  the  light  of  its  humane  purpose.'"^ 

15.  United  States  v.  Atlantic  189  Fed.  954;  United  States  v. 
Coast  Line  R.  Co.,  128  C.  C.  A.  Kansas  City  Southern  R.  Co.,  121 
275,   211  Fed.   897;    United  States       C.   C.   A.   lo6,   202   Fed.  828. 

V.  Yazoo  &  M.  v.  R.  Co.,  203  Fed.  18.      United    Slates    v.    Kansas 

159.  City   Southern   Ry.   Co.,   189   Fed. 

16.  San   Pedro,   L.  A.   &  S.   L.       471. 

R.  Co.  V.  United  Slates.  130  C.  C.  19.      Atchison,    T.    &    S.    F.    R. 

A.   28,  213   Fed.   326.  Co.    v.    United    States,    244    U.    S. 

17.  United  States  v.  St.  Louis  336,  61  L.  Ed.  1175,  37  Sup.  Ct. 
Southwestern    Ry.    Co.    of   Texas,  635. 
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§  900.  Term  "Railroad"  as  Used  in  the  Act  De- 
fined. The  Hours  of  Service  Act  applies  only  to  com- 
mon carriers  who  are  engaged  in  interstate  commerce 
by  railroad.  The  statute  defines  the  term  "railroad" 
as  including  all  bridges  and  ferries  used  or  operated 
in  connection  with  any  railroad,  and  also  all  the  road  in 
use  by  any  common  carrier  operating  the  railroad, 
whether  owned  or  operated  under  a  contract,  agreement, 
or   lease. ^° 

§  901.  Penalties  for  Violation  of  Statute— Pro- 
cedure and  Duty  of  Interstate  Commerce  Commission. 
Section  3  of  the  Act,  as  amended  in  1916,-^  prescribes 
that  any  common  carrier,  or  officer  or  agent  thereof 
subject  to  the  act,  requiring  or  permitting  any  employe 
to  go,  be,  or  remain  on  duty  in  violation  of  the  second 
section  of  the  act,  shall  be  liable  to  a  penalty  of  not  less 
than  $100  nor  more  than  $500  for  each  and  every 
violation,  to  be  recovered  in  a  suit  or  suits  to  be  brought 
by  the  United  States  District  Attorney  in  the  district 
court  of  the  United  States  having  jurisdiction  in  the 
locality  where  such  violation  shall  have  been  committed. 
The  statute  declares  it  to  be  the  duty  of  such  district 
attorney  to  bring  such  suit  upon  satisfactory  inform- 
ation being  lodged  with  him;  but  no  such  suit  shall  be 
brought  after  the  expiration  of  one  year  from  the  date 
of  such  violation.  The  Interstate  Commerce  Commission 
is  required  to  lodge  with  the  proper  district  attorney 
information  of  any  such  violations  as  may  come  to  its 
knowledge." 


^o^ 


§  902.  Separate  Penalty  Incurred  for  each  Em- 
ploye Kept  on  Duty  Beyond  Statutory  Period  Though 
Due  to  Same  Cause.  The  act  of  a  carrier  in  requiring 
or  permitting  members  of  a  train  crew,  who  go  on  duty 
at  the  same  time  and  off  duty  at  the  same  time,  to 
work    overtime,    does    not    constitute    a    single    offense. 

20.  Section  1  of  the  Hours  of  22.     Missouri,    K.    &    T.    R.   Co. 
Service  Act.  v.   United   States,   231   U.   S.    112, 

21.  Act  of  May  4,  1916,  39  Stat.  58   L.  Ed.   144,   34   Sup.   Ct.   26. 
at  L.  61.     Appendix  I,  infra. 
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A  spjiaratc  ])onalty  is  infiuTod  tli('ro1)y  for  each  employe 
thus  ke\d  on  duty  beyond  the  statutory  period;  for  tlic 
statute  provides  tliat  any  carrier  wlio  permits  any 
employe  to  reinain  on  duty  in  violation  of  its  tenns, 
shall  be  liable  for  each  and  every  violation.^'  "The 
main  question  is,"  said  Mr.  Justice  Holmes  for  tlio 
court  in  the  case  cited,  ''whether,  when  several  persons 
thus  are  kept  beyond  the  jiroper  time  by  reason  of  the 
same  delay  of  a  train,  a  separate  penalty  is  incurred  for 
each  or  only  one  for  all.  The  Circuit  Court  of  Appeals 
decided  for  the  Government  without  discussion.  The 
petitioner  cites  man}^  cases  in  favor  of  the  proposition 
that  g-enerally,  when  one  act  has  several  consequences 
that  the  law  seeks  to  prevent,  the  liability  is  attached 
to  the  act,  and  is  but  one.  It  argues  that  the  delay  of 
the  train  was  such  an  act  and  that  the  principle,  which 
is  a  verv  old  one,  applies.  Baltimore  &  Ohio  South- 
western  R.  R.  Co.  v.  United  States,  220  U.  S.  94.  But 
unless  the  statute  requires  a  different  view,  to  call  the 
delay  of  the  train  the  act  that  produced  the  wrong,  is  to 
beg  the  question.  See  Memphis  &:  Charleston  R.  R.  Co. 
V.  Reeves,  10  Wall.  176.  Denny  v.  New  York  Central  R.  R. 
Co.,  13  Gray,  481.  The  statute  was  not  violated  by  the 
delay.  That  may  have  made  keeping  the  men  overtime 
more  likely,  but  was  not  in  itself  wrongful  conduct 
quoad  hoc.  The  wrongful  act  was  keeping  an  employe 
at  work  overtime,  and  that  act  was  distinct  as  to  each 
employe  so  kept.  Without  stopping  to  consider  whether 
this  argument  would  be  met  by  the  proviso  declaring  a 
'delay'  in  certain  cases  not  to  be  within  the  statute,  it 
is  enough  to  observe  that  there  is  nothing  to  hinder 
making  each  consequence  a  separate  cause  of  action  or 
offence,  if  by  its  proper  construction  the  law  does  so; 
see  Flemister  v.  United  States,  207  U.  S.  372,  375;  so  that 
the  real  question  is  simply  what  the  statute  means.  The 
statute  makes  the  carrier  who  permits  'any  employe'  to 
remain  on  duty  in  violation  of  its  terms,  liable  to  a 
penalty  'for  each  and  every  violation.'    The  implication 

23.      Missouri,    K.    &   T.   R.    Co.       v.    United    States.    231    U.    S.    112, 

58  L.   Ed.   144,  34   Sup.  Ct.   26. 
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of  these  words  cannot  be  made  much  plainer  by 
argument.  But  it  may  be  observed  as  was  said  by  the 
Government  that  as  towards  the  public  every  over- 
worked man  presents  a  distinct  danger,  and  as  towards 
the  employes  each  case  of  course  is  distinct." 

§  903.     Statute  may  not  be  Evaded  by  Requiring 
Service  of  Another  Kind  after  Statutory  Period.    The 

pui^pose  of  the  law  is  to  secure  additional  safety  by 
preventing  employes  from  working  longer  hours  than 
those  specified  in  the  act.  An  employe,  therefore,  may 
not  be  required  to  perform  a  duty  in  any  capacity  be- 
yond the  total  fixed  in  the  statute.  The  power  of 
Congress  to  limit  the  hours  of  labor  of  employes  en- 
gaged in  interstate  transportation  would  be  defeated  if 
the  carriers  could  prolong  the  period  of  service  by  the 
commingling  of  duties  relating  to  interstate  and  intra- 
state operations.^*  In  so  far  as  train  employes  are  con- 
cerned, the  statute  is  limited  to  those  who  are  actually 
engaged  in  or  connected  with  the  movement  of  a  train. 
The  purpose  of  the  legislation  would  be  defeated  if 
such  employes  might  be  required  or  permitted  to  occupy 
the  hours  of  labor  intended  for  rest  with  railroad 
service  of  another  kind.^^  "To  justify  defendants' 
claim,  the  statute  should  read  that:  'No  train  dis- 
patcher shall  be  required  or  permitted  to  be  on  duty 
as  a  train  dispatcher  for  a  longer  period  than  nine 
hours  in  any  twenty-four-hour  period,  but  after  he  has 
been  relieved  as  a  train  dispatcher  the  carrier  may  re- 
quire him  to  serve  as  a  ticket  seller,  provided  he  be 
given  eight  consecutive  hours  off  duty.'  That,  however, 
is  not  the  way  the  statute  was  written.  An  adoption  of 
defendants'  version  would  be  not  only  contrary  to 
recognized  canons  of  statutory  construction,  but  also 
destructive  of  the  intended  cure  of  a  recognized  evil. 
It  is  a  matter  of  comrnon  knowledge  (attested  by  the 
carriers'    petitions    to    the    Interstate    Commerce    Com- 

24.     Baltimore   &   O.    R.    Co.   v.  25.     San   Pedro,  L.   A.  &   S.  L. 

Interstate  Commerce  Commission,  R.  Co.  v.  United  States,  213  Fed. 

221  U.   S.   612,   55   L.  Ed.   878,  31  326. 
Sup.  Ct.  621. 
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mission  immediately  after  the  passage  of  the  act  for 
time  in  wliich  to  secure  additional  shifts  of  train  dis- 
patchers) that  prior  to  the  act  carriers  were  having 
24-hours  work  divided  between  two  shifts,  and  that  at 
most  of  the  stations  the  train  dispatchers  acted  also  as 
ticket  sellers  or  in  other  capacities.  If  12  hours  of 
mixed  work  as  train  disxmtcher  and  ticket  seller  is  for- 
bidden, it  would  be  simply  an  evasion  to  require  6 
consecutive  hours  of  duty  as  a  train  dispatcher  to  be 
followed  by  6  consecutive  hours  of  duty  as  a-  ticket 
seller.  The  evil  to  be  cured  did  not  come  from  the  em- 
ployes' selling  tickets  or  doing  work  for  other  people 
when  off  duty,  but  from  the  power  of  the  carriers, 
customarily  exercised,  to  require  their  employes  who 
were  concerned  with  train  movements  to  do  extra  and 
overtime  work."^® 

B.  Limitations  upon  Hours  of  Service. 

§  904.  Limitation  upon  the  Hours  of  Service  of 
Employes  Engaged  in  or  Connected  with  Movement  of 
Trains.  It  is  unlawful  under  the  statute  for  any 
common  carrier,  its  officers  or  agents,  subject  to  the 
statute, .  to  require  or  permit  any  emploj^es  subject  to 
the  act  to  be  or  remain  on  duty  for  a  longer  period 
than  sixteen  consecutive  hours,  and  whenever  any  such 
employe  of  such  common  carrier  shall  have  been  con- 
tinuously on  duty  for  sixteen  hours,  he  shall  be  relieved 
and  not  required  or  permitted  again  to  go  on  duty  until 
he  has  had  at  least  ten  consecutive  hours  off  duty.^^ 

26.  Delano  v.  United  States,  356,  245  Fed.  60;  Baltimore  & 
13(')    C.    C.    A.    243,    220    Fed.    635.       O.  R.  Co.  v.  United  States,  154  C. 

27.  Atchison,  T.  &  S.  F.  R.  Co.  C.  A.  593,  242  Fed.  1;  United 
V.  United  States,  244  U.  S.  336,  States  v.  Minneapolis  &  St.  L.  R. 
61  L.  Ed.  1175,  37  Sup.  Ct.  635;  Co.,  236  Fed.  414;  Denver  &  R.  G. 
Missouri,  K.  &  T.  R.  Co.  v.  United  R.  Co.  v.  United  States,  147  C.  C. 
States,  231  U.  S.  112,  58  L.  Ed.  A.  132,  233  Fed.  62;  Southern 
144,  34  Sup.  Ct.  26;  St.  Louis,  I.  Pac.  Co.  v.  United  States,  137  C. 
M.  &  S.  R.  Co.  V.  McWhirter,  229  C.  A.  584,  222  Fed.  46;  United 
U.  S.  2G5,  57  L.  Ed.  1179,  33  Sup.  States  v.  Southern  Pac.  Co.,  136 
Ct.  858;  Minneapolis  &  St.  L.  R.  C.  C.  A.  351,  220  Fed.  745;  San 
Co.  V.  United  States,  157  C.  C.  A.  Pedro,  L.  A.  &  S.  L.  R.  Co.,  136 
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No  siieli  employe  wlio  has  been  on  duty  sixteen  bonrs  in 
aggreg-ate  in  any  twenty-four-liour  period  sliall  be  re- 
qnired  or  permitted  to  continue  or  again  go  on  duly 
without  liaving  at  least  eight  conseeutive  hours  off 
duty.-'  "There  are  two  separate  and  distinct  periods  of 
duty  jirovided  for  in  this  section.  The  first  period  is 
that  referred  to  in  the  first  clause  of  the  section,  and 
that  period  is  designated  as  'sixteen  consecutive  hours.' 
The  second  period  is  that  referred  to  in  the  second 
clause  of  the  section,  and  that  period  is  desig-nated  as 
'sixteen  hours  in  the  aggregate.'  The  purpose  of  the 
distinction  in  the  two  periods  of  duty  is  found  in  the 
following  provision  requiring  succeeding  periods  of 
rest.  When  an  employe  has  been  cantmuonsly  on  duty 
for  sixteen  hours,  he  must  be  relieved,  and  not  required 
or  permitted  again  to  go  on  duty  until  he  has  had  at 
least  ten  consecutive  hours  off  duty;  and  if  he  has  been 
on  duty  sixteen  hours  in  the  aggregate  in  any  twenty- 
four-hour  period,  he  must  not  be  required  or  permitted 
to  continue  or  again  go  on  duty  without  having  at 
least  eight  hours  off  duty."^^ 

§  905.  When  an  Employe  is  "on  Duty"— Com- 
mencement and  Termination  of  Service.  The  statute 
prescribes  that  the  employes  subject  thereto  shall  not 
remain  "on  duty"  for  a  longer  period  than  that  pre- 
scribed therein.     The  courts  have  generally  held  that  a 

C.  C.  A.  343,  220  Fed.  737;  North-  Denver  &  R.  G.  R.  Co.,  197  Fed. 
ern  Pac.  R.  Co.  v.  United  States,  629;  United  States  v.  Chicago,  M. 
136  C.  C.  A.  200,  220  Fed.  108;  &  p.  S.  Ry.  Co.,  195  Fed.  783; 
United  States  v.  Oregon-Washing-  United  States  v.  St.  Louis  South- 
ton  R.  &  Nav.  Co.,  213  Fed.  688;  western  Ry.  Co.  of  Texas,  189  Fed. 
United  States  v.  Northern  Pac.  954.  United  States  v.  lUinois 
R.  Co.,  213  Fed.  539;  San  Pedro,  ^^^^  ^  ^^  ^  ^^^  ^^^  ^^ 
L.   A.    &    S.    L.    R.    Co.    V.    United 


home's  Adm'r  v.  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.,  158  Ky.  176,  Ann. 


States,  130  C.   C.   A.  28,  213  Fed. 

326;      Great   Northern    R.    Co.    v. 

■,.    i  A    a^   ^         ^on    n     n      K      roc;  Cas.    1915D    449,    164    S.    W.    818. 

United   States,   127   C.    C.   A.   595, 

211    Fed.    309;      United    States    v.  28.     Section  2   of  the  Hours  of 

Missouri    Pac.    Ry.    Co.,    206    Fed.  Service  Act. 

847;    United  States  V.  Kansas  City  29.    Southern  Pac.  Co.  v.  United 

Southern  R.  Co.,  121  C.  C.  A.  136,  States,  137  C.  C.  A.  584,  222  Fed. 

202    Fed.    828;      United    States    v.  46. 
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train  employe  goes  "on  duty"  witliiii  llic  meaning  of 
the  statute  at  the  time  he  reports  for  work  as  required 
by  the  rules  and  regulations  of  tlie  carrier  and  that  he 
remains  "on  duty'  while  he  is  ])erforming  any  service 
in  and  about  his  train,  or  is  held  responsible  for  the 
performance  of  such  service  should  occasion  arise.'" 
The  term  "on  duty"  includes  all  the  time  during  which 
the  employe  is  performing  service,  or  is  held  responsible 
for  the  performance  of  service.  An  employe  goes  "on 
duty"  at  tlie  time  he  begins  to  perform  service  or  at 
which  he  is  required  to  be  in  readiness  to  perform 
service,  and  goes  "off  duty"  at  the  time  he  is  relieved 
from  service  and  from  responsibility  for  performance  of 
service;'^  but  employes  dead-heading  on  passenger 
trains  or  on  freight  trains  and  not  required  to  perform, 
and  not  held  responsible  for  the  pei'formance  of  any 
service  or  duty  in  connection  with  the  movement  of  the 
train  upon  which  tliey  are  dead-heading,  are  not,  while 
so  dead-heading,  "on  duty"  as  that  phrase  is  used  in 
the  act.'^  When  the  rules  of  a  railroad  company  re- 
quire its  employes  to  report  thirty  minutes  before  the 
leaving  time  of  a  train,  and  an  employe  complies  with 

30.  Missouri,  K.  &  T.  R.  Co.  v.  sponsible  for  the  performance  of, 
United  States,  231  U.  S.  112,  58  L.  any  service  or  duty  in  connection 
Ed.  144,  34  Sup.  Ct.  26;  San  Pe-  with  the  movement  of  the  train 
dro,  L.  A.  &  S.  L.  R.  Co.  v.  United  upon  which  they  are  'deadheading,' 
States,  130  C.  C.  A.  28,  213  Fed.  are  not,  while  so  'deadheading'  'on 
326;  United  States  v.  Denver  &  duty'  as  that  phrase  is  used  in  the 
R.  G.  R.  Co.,  197  Fed.  629;  United  Act  regulating  the  hours  of  labor.' 
States  V.  Chicago,  M.  &  P.  S.  Ry.  r^j^jg  construction,  although  it  does 
Co.,  197  Fed.  624;  United  States  ^qj.  ^ave  the  binding  force  of  a 
V.  Kansas  City  Southern  Ry.  Co.,  court  decision,  is  yet  entitled  to 
189  Fed.  471;  United  States  v.  great  weight  on  account  of  the  im- 
Illinois  Cent.  R.  Co.,  180  Fed.  630.  portant  duties  this  high  Commis- 
si. Conf.  Ruling  No.  287-b.  gion  exercises  in  administering 
32.  Conf.  Ruling  No.  74.  those  remedial  federal  statutes, 
"The  Interstate  Commission,  a,nd  we  concur  in  its  soundness 
however,  has  promulgated  rule  when  applied  to  the  facts  of  this 
No.  74,  providing  that  'employees  case."  Osborne's  Adm'r  v.  Cincin- 
'deadheading'  on  passengers  trains  nati,  N.  O.  &  T.  P.  R.  Co.,  158  Ky. 
or  on  freight  trains  and  not  re-  176,  Ann  Cas.  1914D  449.  164  S. 
quired  to  perform,  and  not  held  re-  W    818. 
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this  rule  by  arriving  at  the  engine  tliirt}^  minutes  before 
leaving  time,  lie  is  "on  duty"  within  the  meaning  ot 
the  act.^^  "An  emploj^ee  is  on  duty  when  he  is  at  his 
post  in  obedience  to  rules  or  requirements  of  his  superior 
and  ready  and  willing  to  work,  whether  actually  at 
work  or  waiting  for  orders  or  for  the  removal  of 
hindrances  from  any  cause.  The  words  'on  duty'  appear 
to  have  been  intelligently  chosen  and  used  in  the  com- 
position of  the  statute  to  bar  all  excuses  for  non- 
compliance with  its  requirements  by  any  pretext  of 
misunderstanding  its  meaning."^*  Where  a  train  crew 
after  the  derailment  of  the  train  proceeded  to  a  farm 
house  to  await  the  arrival  of  the  derrick,  and  joartook 
of  a  luncheon  and  rested  under  the  shade  of  trees  until 
the  arrival  of  the  derrick,  they  were  nevertheless  on 
duty  as  between  themselves  and  the  company  during 
the    entire   period. ^^ 

§  906.    Effect  of  Brief  Periods  Off  Duty  in  Break- 
ing Continuity  of  Service.     Short  periods  off  duty  will 


33.  United  States  v.  Illinois 
Cent.  R.  Co.,  180  Fed.  630,  in  which 
the  court  said:  "It  does  not  make 
any  difference  whether  he  was 
paid  for  this  time  or  not,  that 
was  the  time  his  work  and  the 
strain  on  him  began.  The  work 
of  an  engineer,  an  employee  of 
the  railroad,  begins  when  under 
the  rule  of  the  company  he  is 
there  and  is  at  work  in  connection 
with  the  preparation  of  the  engine 
for  the  moving  of  the  train.  He 
must  look  over  that  engine.  He 
must  see  that  it  is  oiled  up.  He 
must  see  that  the  air  brakes  are 
all  right.  He  must  move  the  en- 
gine down  over  the  tracks  and 
across  the  switches  to  connect  it 
with  the  train.  And  in  my  opin- 
ion he  is  on  duty,  within  the 
meaning  of  the  Act,  during  the 
time  he  is  doing  these  things.  If 
he  goes  there  a  half  an  hour  before 


the  time  to  start  to  do  these  things, 
during  the  time  he  is  there  doing 
them  he  is  on  duty.  That  is 
my  view  of  it." 

34.  United  States  v.  Chicago,  M. 
&  P.  S.  Ry.  Co.,  195  Fed.  783. 

"One  of  the  delays  was  while 
the  engine  was  sent  off  for  water 
and  repairs.  In  the  meantime  the 
men  were  waiting,  doing  nothing. 
It  is  argued  that  they  were  not 
on  duty  during  this  period  and 
that  if  it  be  deducted,  they  were 
not  kept  more  than  sixteen  hours. 
But  they  were  under  orders,  liable 
to  be  called  upon  at  any  moment, 
and  not  at  liberty  to  go  away. 
They  were  none  the  less  on  duty 
when  inactive."  Missouri,  K.  & 
T.  R.  Co.  V.  United  States,  231  U. 
S.  112,  58  L.  Ed.  144,  34  Sup.  Ct. 
26. 

35.  Denver  &  R.  G.  R.  Co.  v. 
United  States,  147  C.  C.  A.  132, 
233  Fed.  62. 
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not  ordinarily  break  the  continuity  of  the  ser^dce  witliin 
the  meaning  of  the  hiw.^"  For  example,  it  was  held  that 
a  lay-off  from  thirty  to  forty-five  mnutes  for  breakfast 
and  of  about  one  hour  each  for  the  midday  and  evening 
meals,  did  not  break  the  continuity  of  the  ser\'ice." 
"The  purpose  of  the  statute  is  plain,  and  it  must  be  so 
construed  as  to  promote  its  policy.  The  hours  of  service 
of  railway  trainmen  are  long  at  best,  leaving  only  8 
hours  for  rest  and  recreation,  and  if  this  brief  period 
can  be  broken  into  fragment  the  purpose  and  policy  of 
the  law  will  be  entirely  frustrated.  If  a  train  crew  may 
be  laid  off  for  an  hour  and  a  half  at  one  point  to  suit 
the  convenience  or  necessities  of  the  company,  it  may  be 
laid  off  for  a  like  period  at  another,  and  the  members  of 
the  crew  thus  wholly  deprived  of  any  substantial  period 
for  either  sleep  or  rest.'"*  If  a  crew  is  laid  ofif  for  a 
definite  period  of  three  hours,  for  example,  at  a  terminal 
or  other  place  where  the  crew  might  rest,  such  lay-off 
would  no  doubt  break  the  continuity  of  the  service; 
but  where  a  crew  was  laid  off  for  an  indefinite  period, 
awaiting  the  arrival  of  a  delayed  engine,  and  they  did 
not  know  at  what  moment  the  train  might  move  and 
had  no  place  to  go  except  to  a  bunk  house  or  remain  in 
the  caboose,  such  a  respite  from  duty  did  not  break  the 
continuity  of  service.^^  A  delay  of  fifty-five  minutes  at 
a  station  during  which  time  the  train  was  placed  upon 
a  siding  and  the  switch  locked,  the  headlight  ex- 
tinguished and  the  crew  retired  to  the  caboose,  did  not 
break  the  continuity  of  duty.  "But  it  is  said  by  de- 
fendant," said  the  court,  "that,  however  this  may  be, 
there  was  no  consecutive  service  of  16  hours  because 
of  the  layout  of  55  minutes  at  Osier.  This  latter,  as  we 
have  seen,  was  in  order  that  east-bound  train  No.  442 
might  pass.  The  record  shows  that  the  hour  of  arrival 
of  this  latter  was  uncertain,  except  that  it  seems  to  have 
been  momentarily  expected.    It  might  come  in   a   few 

36.  United   States  v.  Northern  38.     United   States  v.  Northern 
Pac.  R.  Co.,  213  Fed.  539.                       Pac.  R.  Co.,  213  Fed.  539. 

37.  United  States  v.  Chicago.  M.  39.     United    States   v.    Chicago, 
&  P.  S.  Ry.  Co.,  197  Fed.  624.                M.  &  P.  S.  Ry.  Co.,  197  Fed.  624. 
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minutes,  or  it  might  not  arrive  in  an  lionr.  Pending  its 
arrival,  tlie  train  liero  involved  was  rendered  safe  by 
being  put  into  a  siding  and  the  switch  locked.  As  a 
matter  presumably  of  economy  the  headlight  w^as  ex- 
tinguished. All  this  done,  the  crew  retired  to  the 
caboose,  the  brakemen  to  utilize  the  uncertain  interval 
in  a  nap,  the  conductor  in  reading.  There  was,  however, 
no  release  of  the  crew  by  the  train  dispatcher,  and 
their  pay  covered  the  time  they  w^ere  held  at  Osier. 
It  is  said  that,  upon  this  state  of  facts,  the  crew  ceased 
to  be  on  duty  during  the  wait  upon  the  siding.  This, 
however,  is  clearly  untenable.  True,  as  the  conductor 
in  effect  testified,  they  ceased  to  be  responsible  during 
this  period  for  the  operation  of  the  train,  for  it  was  not 
in  motion.  It  is  evident,  however,  that  they  became 
instead,  intrusted  with  its  custody.  It  was  further 
their  duty  to  know  immediately  of  the  arrival  of  No. 
442,  whether  this  occurred  in  10  minutes  or  in  55,  and 
immediately  upon  such  arrival  they  were  charged  with 
the  responsibility  of  relighting  the  headlight,  leaving 
the  siding,  and  proceeding  to  destination.  As  long  ago 
as  Milton  it  was  said:  'They  also  serve  who  only  stand 
and  wait.'  It  detracts  nothing  from  this  great  truth  as 
applied  to  the  present  situation  that  the  tired  crew  at 
this  hour  of  the  night  utilized  the  wait  in  sleep  or  in 
a  book.  They  were  there  on  pay;  they  were  there  in 
charge  of  the  train;  they  were  there  subject  to  active 
duty  as  soon  as  No.  442  whistled  for  the  station. 
Suppose  that  the  latter  train,  instead  of  taking  55 
minutes  to  arrive,  had  arrived  in  only  10.  Would  it  be 
contended  that  such  an  interval  would  have  broken  the 
continuity  of  duty!  And  yet  the  principle  in  each  case 
is  precisely  the  same.  We  are  of  opinion  that  such  a 
view  of  the  statute  as  is  here  contended  for  by  the  de- 
fendant would  ill  accord  with  the  employes  and  travel- 
ers upon  railroads  by  limiting  the  hours  of  service  of 
employes  thereon.'  A  delay  under  the  circumstances 
here  disclosed  constituted  at  most  simply  'a  trivial  in- 
terruption,' such  as  under  United  States  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  220  U.  S.  37,  44,  31  Sup.  Ct.  362, 


§*  907]  HouBs  OF  Service  Act.  1453 

363  (55  L.  Ed.  361),  'will  not  be  considered.'     To  hold 
otherwise  will  be  iiractically  to  nullify  the  statute.'"" 

§  907.  Release  from  Duty  for  Definite  Period  of 
Two  Consecutive  Hours.  The  Circuit  Court  of  Ai^peals 
for  the  8th  Circuit,  Judge  Sanborn  dissenting,  held  that 
an  absolute  release  of  a  train  crew  for  a  period  of  two 
hours  at  a  "turn-around"  tenninal-does  not  break  tho 
continuity  of  service.*^  "Were  the  periods  of  release, 
taking  into  consideration  the  purposes  of  the  law," 
said  Judge  Carland  in  the  majority  opinion,  "periods  of 
rest  or  off  duty  which  the  law  requires?  If  they  were, 
then  there  was  not  in  any  case  a  longer  period  of 
service  or  on  duty  than  sixteen  consecutive  hours.  If,  on 
the  contrary,  these  periods  were  of  such  length,  or  at 
such  a  time  and  place,  or  in  connection  with  such 
service,  that,  although  absolutely  relieved  from  duty, 
the  employes  did  not  receive  that  rest  which  it  was  the 
policy  of  the  law  to  secure,  then  the  periods  of  release 
did  not  prevent  the  hours  of  service  from  being  consecu- 
tive and  the  law  was  violated.  .  .  .  That  an  em- 
ploye is  absolutely  relieved  from  service  is  not  of 
controlling  importance,  if  the  time  is  so  short  or  the 
opportunities  for  rest  are  so  meager  that  for  all  practical 
purposes  an  employe  does  not  have  the  opportunity  for 
rest  which  the  law  requires.  It  was  decided  in  Southern 
Pacific  Co.  V.  United  States  (Circuit  Court  of  Appeals, 
9th  Cir.)  222  Fed.  46,  137  C.  C.  A.  584,  that  whether 
the  break  or  intermission  in  the  hours  of  service  are 
such  as  the  law  will  recognize  depends  upon  their 
character  as  periods  of  substantial  rest,  and  that 
the  question  as  to  whether  the  periods  of  release 
gave  opportunity  for  substantial  periods  of  rest  was 
for  the  jury,  under  the  evidence  in  each  case.  In 
United  States  v.  Chicago,  M.  &  P.  S.  Ry.  Co.  (D.  C.) 
197  Fed.  624,  and  United  States  v.  Denver  &  R.  G.  R. 
Co.    (D.  C.)   197  Fed.  629,  cited  with  approval  by  the 

40.  United  States  v.  Denver  &      Co.  v.  United  States,  157  C.  C.  A. 
R.  G.  R.  Co.,  197  Fed.  629.  356,  245  Fed.  60. 

41.  Minneapolis    &    St.    L.    R. 
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Supreme  Court  in  Missouri,  K.  &  T.  Ry.  Co.  v.  United 
States,  231  U.  S.  112,  34  Sup.  Ct.  26,  58  L.  Ed.  144, 
it  was  decided  that  not  every  release  from  duty  was 
such  as  the  law  contemplated,  but  that  each  release  must 
be  determined  according  to  the  facts  in  the  particular 
case.  There  may  be  cases,  undoubtedly,  where  the 
release  is  for  such  a  time  and  under  such  circumstances 
that  the  court  may  say  as  matter  of  law  that  the  release 
was  or  was  not  such  as  to  be  within  the  requirement  of 
the  law;  but  in  the  present  case  the  parties  waived  a 
jurs',  and  submitted  the  facts  and  all  legitimate  in- 
ferences to  be  drawn  therefore  to  the  trial  court  for 
decision.  That  court  found  that  the  periods  of  release 
under  the  circumstances  did  not  break  the  consecutive 
character  of  the  hours  of  service,  and  entered  judgment 
accordingly.  We  are  of  the  opinion  that  the  periods  of 
release  were  periods  of  waiting  which  gave  no  proper 
opportunity  for  rest.  The  service  was  what  is  termed  a 
'turn-around'  service.  If  the  train  crew  can  be  given  an 
absolute  dismissal  for  the  time  which  elapses  at  any 
particular  terminal  before  the  return  trip  is  made,  with 
only  the  opportunity  for  rest  which  is  shown  by  the 
evidence  in  this  case,  and  such  time  is  held  to  break 
the  consecutive  hours  of  service,  then  the  purpose  of  the 
law  will  be  largely  defeated,  and  the  employes  per- 
mitted to  remain  on  duty  for  a  longer  period  than  is 
lawful." 

§   908.    Duty   to   Substitute   Relief   Crews   at   In- 
termediate   Terminals    to    Prevent    Excessive    Hours. 

Ordinarily,  train  employes  delayed  as  the  result  of 
casualties  or  unavoidable  accidents  or  causes  not 
known  to  the  carrier  or  its  officers  in  charge  of  such 
employes  at  the  time  they  leave  a  terminal,  and  which 
could  not  have  been  foreseen,  may  continue  on  duty  to 
the  terminal  or  the  end  of  their  "runs,"  regardless  of 
whether  the  16-hour  period  prescribed  by  the  statute 
has  expired;  but  they  cannot  be  held  in  service  beyond 
the  16-hour  period  prescribed  in  the  statute  if  a  suitable 
stopping  place  should  be  reached  at  which  they  may 
be  relieved,  and,  if  such  a  place  is  reached,  and  the 
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employes  are  not  relieved,  there  is  a  violation  of  the 
law/^  A  terminal,  in  railway  parlance,  ordinarily 
means  the  place  where  an  employe  goes  on  duty  as  a 
member  of  a  particular  train  crew  and  to  which,  in  the 
regular  course  of  business,  he  returns  and  is  relieved 
from  duty.  In  the  operation  of  railroads,  passenger 
crews  frequently  handle  trains  through  several  division 
points  or  terminals.  For  example,  in  Atchison,  T.  &  S. 
F.  R.  Co.  V.  United  States,"  it  appeared  that  a  crew 
operated  a  passenger  train  from  Los  Angeles  Calif,  to 
Parker  Ariz.,  passing  in  transit  through  San  Bernardino 
Calif.,  an  intermediate  division  point  on  the  same  rail- 
road. After  the  usual  rest  at  Parker  the  crew  took 
charge  of  another  passenger  train  for  the  return  trip 
to  Los  Angeles.  On  one  of  the  return  trips,  the  crew 
was  delayed  between  Parker  and  San  Bernardino  on 
account  of  an  unavoidable  accident,  but  the  employes 
continued  in  charge  of  the  train  until  it  reached  Los 
Angeles,  passing  through  the  station  of  San  Bernardino, 
which  was  a  point  known  and  designated  as  a  division 
tenninal,  and  which  was  a  place  appointed  and  custom- 
arily used  as  a  terminal  from  and  to  which  crews  of 
certain  other  passenger  and  freight  trains  brought 
their  trains  but  which  was  not  a  terminal  for  train 
crews  in  charge  of  the  train  in  question  operating 
between  Parker  and  Los  Angeles.  The  question 
was  presented  to  the  court  whether,  under  the  law,  em- 
ployes were  permitted  to  return  to  their  own  ter- 
minal— Los  Angeles — or  whether  the  carrier  was  re- 
quired to  relieve  them  at  San  Bernardino  and  operate 
the  train  thereafter  to  Los  Angeles  with  a  new  crew. 
The  federal  Supreme  Court,  in  holding  that  the  crew 
should  have  been  relieved  by  another  at  San  Bernardino, 
said:  "It  is  the  contention  of  the  railroad  company 
that  the  detention  in  service  beyond  the  period  prescrib- 
ed by  the  statute  being  due  to  an  unavoidable  accident, 

42.    Atchison,  T.  &  S.  F.  R.  Co.  A.  &  S.  L.  R.  Co.  v.  United  States, 

V.  United  States,  136  C.  C.  A.  354,  136  C.  C.  A.  343,  220  Fed.  737. 

220    Fed.    748;      United    States    v.  43.      244    U.    S.    336,    61    L.    Ed. 

Southern    Pac.   Co.,    136    C.    C.   A.  1175,  37  Sup.  Ct.  635. 
351,  220  Fed.  745;     San  Pedro,  L. 
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the  limitation  of  the  statute  for  that  trip  was  at  an  end 
and  the  company  was  not  liable  for  the  penalty  imposed 
because  of  'the  extra  service  required  upon  that  trip. 
On  the  other  hand,  the  Govenmient  insists  that  in 
view  of  the  prime  purpose  of  the  statute  to  limit  the 
hours  of  service  so  as  to  keep  within  the  time  pre- 
scribed, and  not  to  subject  the  men  to  ser\^ice  beyond 
these  hours,  it  was  the  company's  duty  to  relieve  the 
crew  at  San  Bernardino  by  supplying  their  places  with 
others  instead  of  keeping  them  on  duty  to  Los  Angeles, 
thereby  requiring  service  in  excess  of  that  permitted 
by  the  statute.  Considering  these  opposing  contentions, 
it  must  be  remembered  that  the  purpose  of  the  act  was 
to  prevent  the  dangers  which  must  necessarily  arise 
to  the  employee  and  to  the  public  from  continuing  men 
in  a  dangerous  and  hazardous  business  for  periods  so 
long  as  to  render  them  unfit  to  give  that  service  which  is 
essential  to  the  protection  of  themselves  and  those  en- 
trusted to  their  care.  It  is  common  knowledge  that 
the  enactment  of  this  legislation  was  induced  by  reason 
of  the  many  casualties  in  railroad  transportation  which 
resulted  from  requiring  the  discharge  of  arduous  duties 
by  tired  and  exhausted  men  whose  power  of  service  and 
energy  had  been  so  weakened  by  overwork  as  to  render 
them  inattentive  to  duty  or  incapable  of  discharging 
the  responsible  labors  of  their  positions.  To  promote 
the  end  in  view,  so  essential  to  public  and  private  wel- 
fare. Congress,  in  this  Hours  of  Service  Act,  provided 
the  limitations  named  upon  the  hours  of  service.  The 
act  is  remedial  and  in  the  public  interest,  and  should 
be  construed  in  the  light  of  its  humane  purpose.  Con- 
gress also  realized  that  it  might  be  impracticable  in  all 
cases  to  keep  the  employment  within  the  hours  fixed 
in  the  act,  and  added  a  proviso  to  relieve  from  the 
general  application  of  the  requirements  of  the  law  so 
that  it  might  not  apply  when  the  employment  beyond 
the  periods  named  was  caused  by  casualty  or  unavoid- 
able accident  or  the  act  of  God,  or  where  the  delay 
was  the  result  of  a  cause  not  known  to  the  carrier  or 
its  officer  or  agent  at  the  time  the  employee  left  a 
terminal,    and    which    could    not    have    been    foreseen. 
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It  was  not  the  intention  of  the  jjroviso,  as  we  read  it, 
to  relieve  the  carrier  from  the  exercise  of  diligence  to 
comply  with  the  general  provisions  of  the  act,  hut  only 
to  relieve  it  from  accidents  arising  from  unknown 
causes  which  necessarily  entailed  overtime  employment 
and  service.  United  States  v.  Dickson,  15  Pet.  141. 
It  is  still  the  duty  of  the  carrier  to  do  all  reasonably 
within  its  power  to  limit  the  hours  of  service  in  accord- 
ance with  the  requirements  of  the  law.  Applying  this 
view  to  the  present  case,  it  was  the  duty  of  the  company, 
after  the  breakdown  between  Barstow  and  San 
Bernardino,  to  use  all  reasonable  diligence  to  avoid 
the  consequences  of  the  unavoidable  accidents  which 
had  delayed  the  movement  of  the  train  and  to  relieve 
the  crew  by  the  means  practically  at  hand.  This  the 
comjiany  might  have  done  by  putting  on  a  relief  crew 
at  San  Bernardino  instead  of  permitting  an  already  ex- 
hausted crew,  when  their  condition  is  judged  by  the 
service  performed,  to  hazard  their  own  lives  and 
safety  as  well  as  the  safety  of  others  by  continuing  the 
journey  to  Los  Angeles.  The  requirement  of  continued 
service  after  the  train  reached  San  Bernardino  was 
not  occasioned  by  the  unforeseen  accidents,  but  was 
the  direct  consequence  of  the  failure  of  the  company  to 
relieve  the  employes  by  the  substitution  of  a  fresh  crew, 
as  the  record  shows  could  readily  have  been  done. 
It  is  contended  by  the  company  that  this  construction 
of  the  statute  is  opposed  to  that  given  by  the  Interstate 
Commerce  Commission,  the  body  entrusted  by  Congress 
with  the  enforcement  of  the  act,  and  is  against  the 
understanding  of  the  law  which  the  Commission  had 
given  the  company  to  believe  would  be  enforced.  It 
appears  that  two  constructions  of  the  act  have  been 
given  by  the  Interstate  Commerce  Commission;  one  on 
March  16,  1908,  as  follows:  'The  instances  in  which 
the  act  will  not  apply  include  only  such  occurrences 
as  could  not  be  guarded  against;  those  which  involved 
no  neglect  or  lack  of  precaution  on  the  part  of  the 
carrier,  its  agents,  or  officers;  and  they  serve  to  waive 
the  application  of  the  law  to  employees  on  trains  only 
until  such  employees,  so  delayed,  reach  a  terminal  or 
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relay  point.'  This  construction  would  plainly  require 
the  railroad  company  to  have  substituted  a  new  crew  at 
San  Bernardino  and  not  to  require  the  further  service 
to  Los  Angeles.  The  other  construction,  and  tlie  one 
which  the  company  contends  should  be  controlling,  was 
given  later,  on  May  24,  1908,  and  is  as  follows :  Section  3 
of  the  law  provides  that:  'The  provisions  of  this  Act 
shall  not  apply  in  any  case  of  casualty  or  unavoidable 
accident  or  act  of  God;  nor  where  the  delay  was  the 
result  of  a  cause  not  known  to  the  carrier  or  its  officer 
or  agent  in  charge  of  such  employee  at  the  time  said 
employee  left  a  terminal,  and  which  could  not  have 
been  foreseen.'  'Any  employe  so  delayed  may  therefore 
continue  on  duty  to  the  terminal  or  end  of  that  run. 
The  proviso  removes  the  application  of  the  law  to  that 
trip.  (See  Eule  287.)"  These  possible  diverse  rulings 
of  the  Commission  were  rescinded  on  April  9,  1917,  by 
the  following  order  of  the  Commission:  'Conference 
Rulings  88  (b)  and  287  (i),  relating  to  the  Hours-of- 
Service-Law,  rescinded,  for  the  reason  that  they  were 
issued  as  informal  expressions  of  the  Commission's  views 
to  act  as  guide  until  the  questions  could  be  judicially 
interpreted,  and  they  have  been  judicially  interpreted 
and  are  now  before  the  court  on  appeal  there  is  no 
further  occasion  for  these  former  views  of  the  Com- 
mission.' If  the  contraction  contended  for  by  the  com- 
pany be  adopted,  it  would  follow  that  the  employees 
might  be  kept  in  service  for  indefinite  periods,  until  the 
termination  or  end  of  the  run  should  be  reached, 
which  it  is  not  difficult  to  suppose  might  require  many 
hours  of  service  beyond  the  limitations  prescribed  in 
the  body  of  the  act.  This  construction  would  defeat 
the  purpose  of  the  act  by  permitting  the  employees  to 
endanger  themselves  and  the  public  by  the  continued 
service  of  tired  and  exhausted  men.  We  reach  the 
conclusion  that  in  keeping  the  crew  in  service  beyond 
San  Bernardino  the  Company  was  guilty  of  a  violation 
of  the  statute." 

§  909.    Fireman  Engaged  in  Watching  an  Engine 
on  Duty  Within  Meaning  of  Statute.     When  a  train  is 
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side-tracked  and  the  crew  is  laid  off  for  rest  because 
of  the  16-hoiir  hiw,  a  fireman  who  thereafter  remains  on 
the  engine  for  the  purpose  of  keeping  up  the  fire  and 
steam  and  otlierwise  watching  the  engine  is  thereby 
actually  engaged  in  or  connected  with  the  movement 
of  a  train  within  the  meaning  of  the  statute.  Such 
work  beyond  the  statutory  period  is,  therefore,  a 
viohition  of  the  act."  "The  plaintiff  in  error  con- 
tends that  while  their  fireman  was  acting  as  engine 
watchman  on  the  locomotive,  for  the  period  during 
which  their  freight  train  and  locomotive  were  tied  up 
on  the  siding,  the  employe  was  not  a  person  'actually 
engaged  in  or  connected  with  the  movement  of  any 
train,'  within  the  meaning  of  those  words  as  used  in 
the  act  of  Congress;  and  further  that  the  final  eight 
hours  during  which  their  employe  was  engaged  as 
and  performing  the  duties  of  engine  watchman  on 
their  locomotive,  and  while  it  was  tied  up  and  side- 
tracked on  their  siding  as  aforesaid,  constituted  no 
portion  of  the  period  of  duty  covered  by  the  act  of 
Congress,  and  that,  so  far  as  the  final  period  of  eight 
hours  is  concerned,  the  act  does  not  apply.  With  re- 
spect to  the  first  of  these  contentions,  we  do  not  think 
that  the  naiTOw  interpretation  insisted  upon  by  the 
plaintiff  in  error  can  be  applied  to  the  language  of 
the  act  above  quoted.  We  cannot  believe  that  it  was 
the  intention  of  Congress  that  the  word  'movement' 
should  be  restricted  to  the  actual  revolution  of  the 
wheels  of  a  train  or  locomotive  engaged  in  interstate 
commerce,  for,  if  that  interpretation  were  the  correct  one, 
obviously  the  very  object  of  the  act,  the  promotion  of  the 
safety  of  employes  and  travelers  upon  railroads 
would  be  frustrated.  The  sidings  of  a  railroad  are  a 
part  of  its  system  and  are  indispensable  to  the  proper 
operation  and  movement  of  its  trains.  Tying  up  on  a 
siding  for   any   purpose,   whether   to   await   orders,    or 

44.      Northern    Pac.    R.    Co.  v.  States   v.   Missouri   Pac.   Ry.   Co., 

United   States,   130   C.   C.   A.   157,  206    Fed.    847;      United    States   v. 
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for  the  passing  of  other  trains,  or  for  any  other  pur- 
pose connected   with   the   transportation   of   freight   or 
passengers,   is   as   much   a   part   of   the   general   move- 
ment of  a  train  as  the  actual  running  thereof  on  the 
main  line  and  at  scheduled  periods.     The  fact  that,  as 
in  this  case,  the  delay  was  for  a  period  of  eight  con- 
secutive  hours  does   not   operate   to   make   it   any   the 
less   a  delay   occurring  in   the   ordinary   course   of   the 
general  movement  of  the  trains  of  the  plaintiff  in  error. 
Such  delays  are  a  part  of  the  general  operations  where- 
by traffic  over  railroads  is  conducted.     Following  this 
contention  of  the  plaintiff  in  error  to  its  logical   con- 
clusion, the  result  would  be  that  the  freight  train  and 
locomotive   in  this   case   could   have   been   side-tracked 
and  tied  up  for  an  hour  at  a  time,  at  intervals  of  an 
hour,  and  its  employe  repuired  to  remain  on  duty  as 
fireman    and    as    engine    watchman    alternately    for   an 
indefinite  period,  yet  it  would  not  have  been  guilty  of 
a  violation  of  the  act  under  consideration.     It  is  next 
contended  by  the  plaintiff  in  error  that  the  final  eight 
hours    during    which    their    employe    was    engaged    in 
performing   the    duties    of   engine    watchman    on    their 
locomotive,   while  it  was  tied   up   and   side-tracked   on 
their   siding,   constituted   no   portion   of   the   period   of 
duty   covered    by   the    act.      The    duties    of    an    engine 
watchman,    as   appears   from   the    agreed    statement   of 
facts  in  this  case,   consisted  in  watching  the   quantity 
of  water  in  the  boiler  of  the  engine  which  he  was  em- 
ployed to  watch,  and  in  replenishing  the  same  so  that 
the   engine   could   always  have  an  adequate   supply  of 
water  whereby  steam  could  be  adequately  and  efficiently 
and  promptly  generated,  so  that,  when  the  engine  was 
again  to  be  moved,  it  could  move  under  its  own  steam 
without    delay    incident    to    waiting    until    the    engine 
could  have  again  developed  sufficient  steam,  and  like- 
wise to  watch  the  fire  in  the  fire  box  of  the  engine,  and 
to  replenish  the  same  with  fuel,  so  that  the  fire  would 
be   kept   up   to    such    an   extent    that    steam   would   be 
generated,  so  that  when  it  was  next  desired  to  move 
the    engine,    the    same    could    move    without    delay    by 
means  of  the  steam  so  generated  by  means  of  the  fire. 
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But  wheroin  did  tliese  duties  of  the  employe  as  engine 
wateliiriaii  differ  from  liis  duties  as  fireman?  In  no 
essential  particular,  as  we  view  it.  It  is  true  that, 
when  a  locomotive  is  actually  running,  the  duties  of 
a  fireman,  with  res))ect  to  keei)ing  a  pro])er  amount 
of  water  in  the  boiler,  and  a  proper  amount  of  fire  in 
the  fire  box,  may  be  more  strenuous  and  occupy  his 
time  to  a  greater  extent  than  when  the  locomotive  is 
side-tracked  and  tied  up  on  a  siding;  but  that  would 
be  merely  a  (piestion  of  degree  and  would  not  affect 
the  general  nature  of  the  duties  of  his  occupation. 
The  all-important  fact  not  to  be  lost  sight  of  in  this 
case  is  that  the  employe  was  required  and  permitted 
to  continue  to  apply  himself  to  and  perfonu,  for  a  pe- 
riod of  eight  consecutive  hours  (after  16  consecutive 
hours  of  labor),  duties  very  similar  to  those  which  he 
had  been  performing  for  the  16  hours  immediately  be- 
fore, without  being  granted  any  period  during  which  he 
might  have  an  opportunity  for  rest.  The  argument 
of  the  plaintiff  in  error,  in  connection  with  the  con- 
tention now  under  consideration,  is  that  the  safety  of 
its  employes  and  of  the  travelers  upon  its  railroad  was 
not  imperiled  by  the  employe  remaining  on  duty  the 
additional  period  of  eight  hours  as  engine  watchman. 
Conceding  that  this  might  be  true  as  to  the  employes 
and  travelers  ui)on  other  trains,  the  fact  would  still  re- 
main that  had  the  fireman,  Bergen,  during  this  addi- 
tional period  while  he  was  acting  as  engine  watchman, 
through  fatigue  and  general  debility  due  to  excessive 
hours  of  labor,  permitted  the  water  in  his  locomotive 
to  become  so  low  that  an  explosion  would  have  been 
caused  thereby,  his  own  safety,  and  perhaps  the  safety 
of  the  other  members  of  the  crew  of  the  train,  who  had 
during  that  period  retired  to  rest  upon  the  train,  would 
have  been  imperiled.  There  is  another  and  a  much 
stronger  argument  which  we  think  fully  supports  the 
views  which  we  have  stated.  The  act  prohibits  any 
common  carrier  from  requiring  or  permitting  any  'em- 
ploye' to  be  and  remain  on  duty  for  a  longer  period 
than  16  consecutive  hours.  There  is  no  distinction  made 
in  the  act  as  to  any  particular  duty  or  duties  which 
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an  employe  may  be  performing  during  the  whole  time, 
or  any  portion  of  the  time  he  is  on  clnty.  In  this  case, 
when  Bergen's  duties  were  changed  from  those  of  fire- 
man to  those  of  engine  watchman,  he  continued  to  be 
no  less  an  employe  of  the  railroad  company.  In  other 
words,  had  he  been  employed  as  an  engine  watchman 
during  the  entire  period  of  24  consecutive  hours,  there 
could  be  no  question  but  that  such  emplo^anent  would 
have  constituted  a  violation  of  the  act.  The  fact  that 
during  the  24-hour  period  he  was  employed  for  16 
hours  as  fireman  and  for  8  hours  as  engine  watchman 
does  not  lessen  the  offense.*^ 

§  910.    Limitation  upon  the  Hours  of  Service  of 
Employes  Handling  Orders  Affecting  Train  Movements. 

That  part  of  section  2  of  the  Act,  commonly  referred 
to  in  the  decisions  as  the  "operators'  proviso"  pre- 
scribes that  it  shall  be  unlawful  for  any  carrier  sub- 
ject to  the  act  to  require  or  permit  any  operator, 
train  dispatcher,  or  other  employe  who,  by  the  use  of 
the  telegraph  or  telephone,  dispatches,  reports,  trans- 
mits, receives,  or  delivers  orders  pertaining  to  or 
affecting  train  movements  to  be  or  remain  on  duty  for 
a  longer  period  than  nine  hours  in  any  twenty-four- 
hour  period  in  all  towers,  offices,  places  and  stations 
continuously  operated  day  and  night,  or  for  a  longer 
period  than  thirteen  hours  in  all  towers,  offices,  places, 
and   stations   operated  only  during  the   daytime. ^^     In 

45.  Great  Northern  R.  Co.  v.  United  States  v.  Missouri  Pac.  R. 
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case  of  emergency  the  said  employes  so  handling  train 
orders  may  be  pennitted  to  be  and  remain  on  duty 
for  four  additional  hours  in  a  tweuty-four-liour  period 
on  not  exceeding  three  days  in  any  week.*^  The  Inter- 
state Commence  Commission  is,  however,  autliorized  after 
a  full  hearing  in  a  particular  case  and  for  good  cause 
shown,  to  extend  the  period  within  which  a  common 
carrier  shall  comply  with  the  foregoing  provisions 
relating  to  employes  so  handling  train  orders." 

§  911.  Applicability  of  Operators'  Proviso  to  Tower 
Men  and  Switch  Tenders  in  Railroad  Yards — Con- 
flicting Rulings.  The  proviso  in  section  2  of  the  act 
which  x>i't?scribes  that  no  operator,  train  dispatcher,  or 
** other  employe"  who,  by  the  use  of  the  telegraph  or 
telephone,  dispatches,  reports,  transmits,  receives  or 
delivers  orders  pertaining  to  or  affecting  train  move- 
ments, shall  be  required  to  or  permitted  to  be  or  remain 
on  duty  for  a  longer  period  than  nine  hours  in  any 
twenty-four-hour  period  in  all  towers,  offices,  places, 
and  stations  continuously  operated  night  and  day,  nor 
for  a  longer  period  than  thirteen  hours  in  all  towers, 
offices,  places  and  stations  operated  only  during  the 
daytime  except  in  the  emergency  specified  in  the  stat- 
ute, covers  every  employe  who,  by  the  use  of  the 
telegraph  or  telephone,  handles  orders  pertaining  to 
or  affecting  train  movements.  The  Interstate  Com- 
merce Commission  in  a  conference  ruling"  decided  that 

Ct.  362;    United  states  V.  Houston,  States  v.  Denver  &  R.  G.  R.  Co., 

Belt  &  Terminal  R.  Co.,  125  C.  C.  13G    C.    C.    A.    275,   220    Fed.    293; 

A.    481,    205     Fed.     344;       United  United  States  v.  Chicago  &  N.  W. 

States  V.   St.   Louis  Southwestern  Ry.    Co.,    219    Fed.    342;     United 

R.  Co.,  189  Fed.  954.  States  v.  Missouri  Pac.  R.  Co.,  130 

47.     United    States   v.    Missouri  c.  C.  A.  384,  209  Fed.  562;  United 

Pac.  R.  Co.,  156  C.  C.  A.  466,  244  States   v.   Southern   Pac.    Co..    126 

Fed.  38;     Baltimore  &  0.  R.  Co.  v.  C.  C.  A.  384.  209  Fed.  562;  United 

United  States,  156  C.  C.  A.  19,  243  States  v.  Kansas  City  Southern  R. 

Fed.  153:  United  States  v.  Mis-  Co.,  121  C.  C.  A.  136,  202  Fed.  828. 
souri   Pac.   R.   Co.,   235   Fed.   944;  48.     Section  3  of  the  Hours  of 

United   States  v.  Denver  &  R.   G.  Service   Act.  Appendix   I,   infra. 
R.  Co.,  147  C.  C.  A.  132,  233  Fed.  49.     Conf.  Ruling  No.  342. 

62;  United  States  v.  Baltimore  &  0. 
R.    Co.,    226     Fed.     220;      United 
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a  trainman  required  by  the  rules  of  the  carrier,  in  con- 
junction with  his  duties  as  trainman,  to  send,  receive, 
or  deliver  orders  affecting  the  movement  of  trains, 
came  within  the  operators'  proviso;  but  that  the 
practice  of  requiring  conductors  of  trains  delayed  at 
stations  with  no  regularly  assigned  operators  on  duty 
and  conductors  of  trains  about  to  be  overtaken  by  superior 
trains,  to  telephone  or  telegraph  the  train  dispatcher 
for  instructions,  did  not  place  them  within  the  limitaton 
of    service    covering    operators.^"      The    Fifth    Circuit 


50..  United  States  v.  Florida 
East  Coast  R.  Co.,  137  C.  C.  A. 
571,  222  Fed.  33,  in  which  Judge 
Maxey  said:  "It  will  be  observed 
that  the  first  part  of  the  section 
refers  to  employes  generally,  sub- 
ject to  the  act,  and  renders  it  un- 
lawful for  a  carrier  to  require  or 
permit  any  employe  to  be  or  re- 
main on  duty  for  a  longer  period 
than  16  consecutive  hours,  etc.  The 
proviso,  however,  except  operators, 
train  dispatchers,  and  other  em- 
ployes, who  by  the  use  of  the  tele- 
graph or  telephone  transmit,  re- 
port, etc.,  orders  pertaining  to  or 
affecting  train  movements,  from 
the  general  language  thus  employ- 
ed and  provides  for  them  a  special 
rule.  For  reasons  deemed  wise 
by  the  Congress,  it  was  thought 
that  telegraph  operators,  train  dis- 
patchers, and  other  employes  of 
that  class  should  have  shorter 
hours  for  work  and  longer  inter- 
vals of  rest;  and  hence  the  pro- 
vision directly  applicable  to  them, 
that  their  work  hours  should  be 
limited  to  9  and  13,  respectively, 
accordingly  as  they  might  be  em- 
ployed in  towers,  offices,  places, 
and  stations  continuously  operated 
night  and  day,  or  in  towers,  offices, 
etc.,  operated  only  during  the  day- 
time. The  purpose  of  adding  the 
proviso  was  to   prescribe   shorter 


hours  for  work  for  telegraph  and 
telephone  operators,  and  other 
employes,  whose  primary  and 
principal  duty  require  them  to 
operate  telegraphic  instruments 
and  telephones  for  transmitting, 
etc.,  orders  affecting  train  move- 
ments generally.  And  that  such 
construction  is  correct  is  evidenced 
by  the  requirement  that  such  em- 
ployes must  perform  their  duties 
at  a  fixed  place  and  that  their 
hours  of  service  at  such  place  shall 
not  exceed  those  named  in  the  pro- 
viso. In  this  connection  it  is  well 
to  recall  the  language  of  the  pro- 
viso: 'Provided,  that  no  opera- 
tor,' etc.,  'shall  be  required  or  per- 
mitted to  be  or  remain  on  duty 
for  a  longer  period,'  etc.,  'in  all 
towers,  offices,  places  and  stations,' 
etc. — thus  evidencing  the  intention 
that  such  employes  must  have  a 
fixed  place  for  work,  and  at  such 
.place  they  should  not  be  required 
or  permitted  to  work  a  longe* 
time  than  the  number  of  hours 
prescribed.  If  the  proviso  be  con- 
strued to  include  a  conductor, 
what  number  of  hours,  it  may  be 
asked,  shall  he  be  permitted  to 
work  during  the  24-hour  period? 
Shall  it  be  16,  13,  or  9  hours? 
Having  regard  for  the  language 
of  the  proviso,  it  will  be  scarcely 
possible  to  give  a  satisfactory  re- 
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Court  of  Apix'iils  liold  tliat  tower  men  were  not  employes 
engaged  in  the  liandling  of  orders  affectinfi^  ti'ain  move- 
ments,''^ while  a  contrary  conclusion  was  reached  by 
.file  Seventh  CHreuit  Court  of  Ai^iieals."'-  In  construing 
the  words  ''or  other  employe"  in  the  operators'  proviso 
of  section  2,  the  Eighth  Circuit  Court  of  Appeals  held 
that  the  term  must  be  construed  to  mean  an  employe 
engaged  in  the  same  character  of  service  as  a  train 
dispatcher  or  operator,  who,  by  the  use  of  the  telegraph 
or  telepone,  perfonns  the  work  described  in  the 
proviso,  and  that,  therefore,  switch  tenders  whose 
primary  duties  were  to  throw  switches  but  who  regularly 
and  habitually  transmitted  by  telephone,  infonnation 
affecting  train  movements,  were  not  subject  to  the 
operators'  proviso;"  but  the  Seventh  Circuit  Court  of 


ply  to  the  question — a  difficulty 
which  affords  additional  ground 
for  holding  that  as  to  such  em- 
ploye the  proviso  is  altogether  in- 
applicable. It  seems  to  us  that  it 
would  plainly  violate  accepted 
canons  for  construing  statutes  to 
include  in  the  proviso  a  train  con- 
ductor, having  no  fixed  place  for 
work  except  on  a  moving  train, 
and  who,  under  the  first  clause  of 
section  2,  may  be  required  or  per- 
mitted to  work  for  the  period  of 
16  hours.  His  primary  and  chief 
duty  requires  him  to  look  after  his 
train,  and  stopping  at  a  station 
to  transmit  or  receive  an  order, 
affecting  his  immediate  train,  is  a 
mere  incidental  service,  which  can- 
not operate  to  classify  him  as  a 
telegraph  or  telephone  operator  or 
train  dispatcher.  The  contention 
of  counsel  for  the  government  is 
that  train  conductors  are  included 
in  the  words  of  the  proviso,  'or 
other  employe,'  who  by  the  use 
of  the  telegraph  or  telephone  dis- 
patches reports,  etc.  We  have  en- 
deavored to  show  that  it  was  not 
the  intention  of  the  lawmakers  to 
so  include  them." 


51.  United  States  v.  Houston 
Belt  &  Terminal  R.  Co.,  125  C.  C. 
A.  481,  205  Fed.  344. 

52.  Chicago  &  N.  W.  R.  Co.  v. 
United  States,  141  C.  C.  A.  138, 
226  Fed.   30. 

53.  Missouri  Pac.  R.  Co.  v. 
United  States,  128  C.  C.  A.  271, 
211  Fed.  893,  in  which  Carland.  J., 
said:  "Congress  intended  the  9- 
hour  provision  to  apply  to  em- 
ployes whose  primary  duty  was  to 
dispatch,  report,  transmit,  receive, 
or  deliver  orders  pertaining  to  or 
affecting  train  movements.  We  do 
not  mean  by  this  that  the  word 
'orders'  should  be  limited  to  tech- 
nical train  orders  described  in 
what  are  known  as  standard  rules 
for  the  movement  of  trains.  Con- 
gress was  dealing  with  a  class  of 
employes  engaged  primarily  in  a 
particular  service  and  the  mere 
form  of  the  order,  pertaining  to  or 
affecting  train  movement,  is  im- 
material if  it  is  dispatched,  re- 
ported, transmitted,  received,  or 
delivered  by  the  use  of  the  tele- 
graph or  telephone.  Where  gen- 
eral words  follow  an  enumeration 
of  particular  classes  of  persons  or 
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Appeals,  on  the  other  hand,  held  that  a  switch  tender 
stationed  at  a  shant)',  whose  principal  duty  was  to 
attend  to  freight  yard  switches  but  who  regularly 
transmitted  by  telephone  information  affecting  train 
movements  to  levermen  at  an  interlocking  tower 
located  at  a  point  where  there  was  a  cross-over  for 
trains  of  another  railroad,  came  within  the  class  for 
whose  service  limits  are  established  by  the  operators' 
proviso.^* 


things,  they  will  be  construed  as 
applicable  only  to  persons  or 
things  of  the  same  general  nature 
or  class  as  those  enumerated.  The 
particular  words  are  presumed  to 
describe  certain  species  and  the 
general  words  to  be  used  for  the 
purpose  of  including  other  species 
of  the  same  genus.  The  rule  is 
based  on  the  obvious  reason  that, 
if  the  Legislature  had  intended 
the  general  words  to  be  used  in 
their  unrestricted  sense,  they 
would  have  made  no  mention  of 
the  particular  classes.  The  words 
'other'  or  'any  other,'  following 
an  enumeration  of  particular 
classes,  are  therefore  to  be  read 
as  'other  such  like,'  and  to  include 
only  others  of  like  kind  or  charac- 
ter." 

54.  Chicago,  R.  L  &  P.  R.  Co. 
V.  United  States,  141  C.  C.  A.  135, 
226  Fed.  27.  "We  cannot,  how- 
ever," said  Judge  Mack,  "agree 
that  the  words  'other  employe  who 
by  the  use,'  etc.,  transmits  such 
orders,  are  to  be  qualified  by  an 
implied  limitation  to  those  whose 
primary  and  principal  duty  is  thus 
described.  The  remedial  purpose 
of  this  act,  to  protect  human  life 
and  to  promote  railroad  efficiency, 
demands  that  despite  its  penal 
character  its  provisions  shall  be 
construed  and  the  intent  of  Con- 
gress found  from  the  language  ac- 


tually used,  Interpreted  accord- 
ing to  its  fair  and  obvious  mean- 
ing. Congress  may  well  have 
deemed  it  unsafe  to  permit  em- 
ployes whose  duty  it  is,  not  pri- 
marily or  principally,  but  ordi- 
narily and  habitually,  to  transmit 
such  important  orders,  and  in  do- 
ing so  to  exercise  whatever  meas- 
ure of  skill,  care,  alertness,  and 
attention  to  use  of  either  telegraph 
or  telephone  requires,  to  work  16 
hours,  however  simple  or  nonfa- 
tiguing  their  ordinary  tasks  may 
be.  Puthermore,  the  class  that  in- 
cludes only  those  whose  principal 
duty  is  to  transmit  such  orders  by 
telegraph  or  telephone  does  not 
include  all  who  concededly  are 
within  the  proviso;  an  operator 
or  train  dispatcher  may  also  be 
a  station  agent,  and  his  primary 
and  principal  duties  may  be  in 
the  latter  capacity.  If,  unlike 
United  States  v.  Mescall,  215  U. 
S.  26,  30  Sup.  Ct.  19,  54  L.  Ed. 
77,  the  particular  words,  'opera- 
tors and  train  dispatchers,'  do  not 
exhaust  the  class  and  thus  make 
the  rule  of  ejusdem  generis  inap- 
plicable, the  only  all  embracing 
designation  covering  those  con- 
cededly within  the  proviso,  is  an 
employe  who  ordinarily  and  ha- 
bitually uses  the  telegraph  or  tele- 
phone for  the  purposes  stated.  De- 
fendant's employes  here  in  ques- 
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§  912.  Hours  of  Service  in  Telegraph  Offices  Operat- 
ed During  Day  and  Part  of  Night,  Tiic  slalute  clearly 
prescribes  that  operators  in  telegraph  offices,  operated 
only  during  the  daytime,  may  remain  on  duty  for  a 
period  of  13  hours  but  no  longer.  It  is  also  quite 
evident  that  the  act  prohibits  oijerators  from  remaining 
on  duty  for  a  longer  period  than  9  hours  in  telegraph 
offices  continuously  operated  during  the  night  and  day 
of  a  24-liour  period.  In  the  interpretation  of  the 
statute,  carriers  sometimes  contended  that  the  teim 
"continuously  operated  night  and  day"  did  not  appl}' 
to  stations  which  were  operated  during  the  daytime  and 
during  a  part  of  the  night.  For  example,  it  was  con- 
tended that  the  9-hour  period  did  not  apply  to  a  station 
open  from  6:30  a.m.  to  10:15  p.m."'^  But  the  courts  have 
uniforaily  held  that  the  act  covers  all  telegraph  offices  in 
which  interstate  train  orders  are  handled;  that  the 
phrase  ''offices,  places  and  stations  continuously  opera- 
ted night  and  day"  means  offices  whose  operation  is 
continued  from  the  day  into  the  night.  "If  it  seems 
a  strained  and  unwarranted  construction,"  said  the 
court  in  the  case  cited,  "to  hold  that  an  office  which  is 
generally  closed  at  10:15  p.m.,  and  never  later  than  11, 
and  kept  closed  till  6:30  a.m.,  is  nevertheless  'con- 
tinuously operated  night  and  day,'  is  it  not  equally 
strained  and  unwarranted  to  hold  that  an  office  which 
is  kept  open  from  6:30  a.  m.  to  10:15  p.  m.,  or  later,  is 
nevertheless  'operated  only  during  the  daytime'?  Since 
the  office  in  question  must  be  assigned  to  one  class  or 
the  other,  we  are  of  opinion  on  the  whole  that  it  will 
be  more  correctly  and  usefully  placed  in  the  night  and 
day  class  than  in  the  daytime  class.  If  this  conclusion 
gives  greater  effect  to  the  words  'operated  onl}^  during 
the  daytime'  than  to  the  words  'continuously  operated 
night  and  day,'  we  think  the  objects  of  the  law  require 
that   preference   be   accorded   to   a   construction    which 

tion  come  within  this  class."    To  55.      United    States    v.    Atlantic 

the  same  effect,  Chicago  &  A.  R.  Coast   Line   R.   Co.,    128    C.    C.   A. 

Co.  V.  United  States,  157  C.  C.  A.  275,  211  Fed.  897. 
295,   244   Fed.   945. 
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recogiiizes  the  legislative  intent  to  permit  13  hours  of 
service  in  offices  kei)t  open  only  such  number  of  hours 
in  the  aggregate  as  do  not  materially  or  substantially 
exceed  the  length  of  an  ordinary  day,  and  to  prohibit 
more  than  9  hours  service  in  offices  kept  open  such 
number  of  hours  in  the  aggregate  as  necessarily  include 
a  material  or  substantial  portion  of  the  night. "^® 

§  913.  Separate  Periods  of  Service  for  Operators 
not  Exceeding  Total  of  Nine  Hours  in  Twenty-four 
Hours,  not  Unlawful.  Dispatchers  and  telegraph  opera- 
tors handling  train  orders,  and  other  employes  perform- 
ing like  duties,  are  prohibited  from  being  on  duty  for  a 
longer  period  than  nine  hours  in  any  twenty-four-hour 
period  in  all  stations  continuously  operated  night  and 
day.  But  this  provision  does  not  require  a  period  of 
fifteen  hours  continuous  leisure  and  a  period  of  nine 
hours  continuous  work  in  one  twenty-four-hour  period. 
The  hours  of  work,  so  long  as  they  do  not  exceed  nine 
hours  in  the  aggregate,  may  be  distributed  within  the 
period  of  a  day.  For  example,  it  is  not  unlawful  for  a 
telegraph  operator  to  be  employed  from  6  :.30  a.  m.  until 
noon  and  again  from  3  p.  m.  to  6:30  p.  m.,  nine  hours,  in 
all,  of  actual  work.  "The  proviso  does  not  say  nine 
'consecutive'  hours,  as  was  said  in  the  earlier  part  of 
the  section,  and  if  it  had  said  so,  or  even  'for  a  longer 
period  than  a  period  of  nine  consecutive  hours,'  still 
the  defendant's  conduct  would  not  have  contravened 
the  literal  meaning  of  the  words.  A  man  employed  for 
six  hours  and  then,  after  an  interval,  for  three,  in  the 
same  twenty-four,  is  not  employed  for  a  longer  period 
than  nine  consecutive  hours.  Indeed,  the  word  con- 
secutive was  struck  out,  when  tlie  bill  was  under  dis- 
cussion, on  the  suggestion  that  otherwise  a  man  might 
be  worked  for  a  second  nine  hours  after  an  interval  of 
half  an  hour.  In  order  to  bring  about  the  effect  con- 
tended for  it  would  have  been  necessary  to  add,  as  the 

5G.    To  the  same  effect:     United      States   v.   Missouri,   K.   &   T.    Ry. 

Co.,  208  Fed.  957. 
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section  does  add  in  the  earlier  part,  a  i)rovision  for  the 
reqiiii-ed  nnnilxT  of  consecutive  lionrs  off  duty.  The 
presence  of  such  a  jirovision  in  the  one  ))art  and  its 
absence  in  tlie  other  is  an  ari^iunent  a.uainst  reading  it 
as  implied.  Tlie  Government  suggests  tliat  if  it  is  not 
implied  a  man  might  be  set  to  work  for  two  hours  on 
and  two  liours  off  alternatel>'.  This  liaidly  is  a  practi- 
cal suggestion.  We  see  no  reason  to  suppose  that 
Congress  meant  more  than  it  said.  On  the  contrary', 
the  reason  for  striking  out  the  word  consecutive  in  the 
proviso  given,  as  we  have  mentioned,  when  the  bill  was 
under  discussion,  and  the  alternative  reference  in  sec.  2 
to  'sixteen  consecutive  hours'  and  'sixteen  hours  in  the 
aggregate,'  show  that  the  obvious  possibility  of  two 
periods  of  service  in  the  same  twenty-four  hours  was 
before  the  mind  of  Congress,  and  that  there  was  no 
oversight  in  the  choice  of  words."" 

§  914.  Two  Telegraph  Olfices  in  One  Community 
Constitute  One  "Place"  Within  Statute,  When.  The 
terms  "towers,  offices,  places  and  stations,"  found  in 
section  2  of  the  act  regulating  the  hours  of  service  of 
operators,  train  dis]^atcliers  and  like  employes,  mean 
particular  and  definite  locations.  The  purpose  of  the 
statute  and  of  the  proviso  for  nine  hours  of  service 
cannot  be  avoided  by  erecting  or  maintaining  offices, 
stations,  depots  or  buildings  in  close  proximitv  to  each 
otlicr  and  o])erating  from  one  a  part  of  the  day  while 
the  other  is  closed,  and  vice  versa^^  For  example,  it 
appeared  in  Illinois  Cent.  R.  Co.  v.  United  States" 
that  the  carrier  maintained  in  the  same  town  a  dei^ot 
and  an  interlocking  tower  about  800  feet  apart.  An 
agent  and  an  operator  worked  at  the  depot  from  7  a.  m. 
to  7  p.  m.  A,t  7  p.  m.  another  operator  reported  for 
duty,    took  charge  of  the  books  relating  to  the    movement 

57.      United    States   v.    Atchison,  58.     Conf.  Ruling  No.  2S7-f,  Ap- 

T.  &  S.  F.  R.  Co.,  220  U.  S.  37,  55       pendix   I.  in/?a. 
L.  Ed.  361,  31  Sup.  Ct.  362.  59.     154  C.  C.  A.   425,  241   Fed. 

667. 


1470  Miscellaneous  Fedeeal  Laws.  [§  914 

of  trains  at  the  depot,  carried  them  to  the  tower,  worked 
therein  nntil  7  o'clock  a.  m.  when  he  returned  to  the 
depot  with  the  train  register  and  order  book  and  turned 
them  over  to  the  operator  at  the  depot.  All  train  orders 
and  messages  pertaining  to  train  movements  received 
and  delivered  between  7  a.  m.  and  7  p.  m.  Avere  received 
and  delivered  at  the  depot.  In  the  same  manner  all  orders 
received  and  delivered  between  7  p.  m.  and  7  a.  m.  were 
received  and  delivered  at  the  tower.  Under  these  facts 
the  carrier  urged  that  the  tower  was  a  night  office  and 
the  depot  a  day  office  and  that  neither  was  a  day  and 
night  office.  But  the  court  held  that  both  the  tower  and 
depot  were  one  place  within  the  meaning  of  the  statute 
and  therefore  a  night  and  day  office,  and  that  the 
carrier  violated  the  statute  in  keeping  the  operators  on 
duty  more  than  nine  hours.  Passing  upon  similar  facts 
in  a  former  opinion,  the  same  court  said:  ''Obviously 
the  intent  of  the  statute  would  be  defeated  if  the  work 
at  a  place  of  a  character  requiring  attention  both  day 
and  night  were  divided  between  two  shifts  and  per- 
formed with  separate  instruments  installed  in  near 
proximity.  And  what  could  not  be  done  as  a  new  de- 
parture would  be  equally  inadmissible  as  an  old  custom. 
The  division  of  the  night  and  day  control  of  train 
movements  in  a  single  restricted  district  between 
telegraphic  installations  in  different  parts  of  the  same 
building,  or  on  the  north  and  south  sides  of  the  same 
street,  with  an  oscillation  of  the  paper  records  and 
undelivered  messages  back  and  forth,  would  quite 
clearly  not  divide  the  'place'  within  the  intent  of  the 
statute.  The  case  here  is  not  different  in  principle. 
The  work  of  the  two  operators,  one  at  Guthrie  and  the 
other  at  South  Guthrie,  was  a  unit  in  all  practical 
aspects,  and  it  was  so  recognized  in  the  practice  of  the 
company. ' '"° 

C.  Statutory  Exceptions  and  Excuses. 

60.    Atchison,  T.  &  S.  F.  R.  Co.      v.  United  States,  150  C.  C.  A.  168, 

236  Fed.  906. 
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§  915.  When  Provisions  of  Statute  Limiting  Hours 
of  Service  are  not  Applicable.  A  ijroviso  to  section  3 
of  the  act  prescribes  that  the  provisions  of  the  statute 
shall  not  apply  in  any  case  of  casualty  or  unavoidable 
accident  or  the  act  of  God;  nor  where  the  delay 
was  the  result  of  a  cause  not  known  to  the  carrier  or 
its  officers  or  agents  in  charge  of  such  employe  at  the 
time  said  employe  left  a  terminal  and  which  could  not 
have  been  foreseen.*^'    Xor  does  the  act  apply  to  crews 


61.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  United  States,  244  U.  S.  336,  61 
L.  Ed  1175,  37  Sup.  Ct.  635; 
United  Staites  v.  Missouri  Pao. 
R.  Co.,  156  C.  C.  A.  466,  244  Fed. 
38;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  United  States,  155  C.  C.  A.  644, 
243  Fed.  114;  United  States  v.  At- 
chison, T.  &  S.  F.  Ry.  Co.,  236 
Fed.  154;  Denver  &  R.  G.  R.  Co. 
V  United  States,  147  C.  C.  A.  132, 
233  Fed.  G2;  Missouri,  K.  &  T.  R. 
Co.  V.  United  States,  231  U.  S.  112, 
58  L.  Ed.  144,  34  Sup.  Ct.  26;  At- 
chison, T.  &  S.  F.  R.  Co.  V.  United 
States.  136  C.  C.  A.  354,  220  Fed. 
748;  United  States  v.  Southern 
Pac.  Co.,  136  C.  C.  A.  351,  220 
Fed.  745;  San  Pedro,  L.  A.  &  S. 
L.  R.  Co.  V.  United  States,  136 
C.  C.  A.  343,  220  Fed.  737;  United 
States  V.  Great  Northern  R.  Co., 
136  C.  C.  A.  238,  220  Fed.  630; 
United  States  v.  Chicago  &  N.  W. 
Ry.  Co.,  219  Fed.  342;  United 
States  V.  Lehigh  Valley  R.  Co., 
135  C.  C.  A.  282,  219  Fed.  532; 
United  States  v.  New  York,  Cent. 
&  H.  R.  R.  Co.,  134  C.  C.  A.  369. 
218  Fed.  611:  Great  Northern  R. 
Co.  V.  United  States,  134  C.  C.  A. 
98,  218  Fed.  302;  United  States  v. 
Northern  Pac.  R.  Co.,  131  C.  C.  A. 
372,  215  Fed.  64;  United  States 
V.  Northern  Pac.  R.  Co.,  213  Fed. 
539;  United  States  v.  Missouri 
Pac.   R.   Co.,   130   C.   C.   A.    5,   213 


Fed.  1G9;  United  States  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.,  212  Fed. 
1000;  United  States  v.  Southern 
Pac.  Co.,  126  C.  C.  A.  384,  209  Fed. 
562;  United  States  v.  Houston 
Belt  &  Terminal  R.  Co.,  125  C. 
C.  A.  481,  205  Fed.  344;  United 
States  V.  Kansas  City  Southern 
R.  Co.,  121  C.  C.  A.  136,  202  Fed. 
828;  W^ashington,  P.  &  C.  Ry.  Co. 
V.  Magruder,  198  Fed.  218;  United 
States  V.  Denver  &  R.  G.  R.  Co., 
197  Fed.  629;  United  States  v. 
Chicago,  M.  &  P.  S.  R.  Co.,  197  Fed. 
624;  Chicago,  B.  &  Q.  R.  Co.  v. 
United  States,  115  C.  C.  A.  193, 
195  Fed.  241;  United  States  v. 
Kansas  City  Southern  Ry.  Co., 
189  Fed.  471. 

"The  act  itself  provides  that  it 
shall  not  apply  in  certain  cases, 
as  appears  by  the  proviso  herein- 
above mentioned.  The  exceptions 
found  in  that  proviso  are  four: 
First;  casualty;  second,  unavoid- 
able accident;  third,  act  of  God; 
and,  fourth  'Where  the  delay  was 
the  result  of  a  cause  not  known 
to  the  carrier  *  ♦  *  at  the 
time  said  employe  left  a  terminal 
and  which  could  not  have  been 
foreseen.'  These  four  exceptions 
may  be  more  easily  illustrated 
than  defined.  First,  a  large  fire 
and  fallen  buildings  in  a  city  along 
the  right  of  way  of  the  railroad 
may  illustrate  what  is  meant  by 
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of  wrecking  or  relief  trains.  ''Looking  at  the  proviso  as 
a  whole,  and  with  the  intent  of  leaving,  if  possible, 
vitality  in  all  its  parts,  we  conceive  that  Congress  said 
to  the  railroads:  You  need  not  pay  penalties  for 
violations  in  the  following  instances:  Act  of  God.  Yon 
are  excusable  for  delay  caused  by  violence  of  nature 
in  which  no  human  agency  participates  by  act  or 
omission.  For  example,  a  washout  due  to  an  un- 
precedented flood  that  was  not  and  could  not  reasonably 
have  been  anticipated.  Unavoidable  accident.  You  are 
excusable  if,  at  the  time  and  place  of  the  accident  that 
caused  the  delay,  you,  through  your  employes,  were  in 
the  exercise  of  due  care.  For  example,  a  switchtender 
falls  dead  at  an  open  switch  and  a  collision  immediately 
follows  without  any  one's  fault.  Last  clause  of  the 
proviso,  explanatory  of  unavoidable  accident.  But  you 
are  not  excusable  if,  at  the  time  a  train  leaves  a 
terminal,  you,  through  your  inspectors,  either  knew  or 
by  the  exercise  of  due  care  might  have  foreseen  a  cause 
that  would  be  likely  to  produce  an  accident  and  con- 
sequent delay.  For  example,  incompetent  trainmen  or 
defective  or  inefficient  drawbars  or  air  hose,  particular- 
ly if  you  had  notice  of  a  succession  of  accidents  due  to 
those  causes.  Casualty  (which  must  differ  from  the 
other  defenses  and  must  not  be  so  broad  as  to  deprive 
them  of  meaning  and  use).  You  are  excusable  for 
delay  from  an  occurrence  or  happening  due  entirely  to 
an  outside  human  agency.  For  example,  your  train  is 
overturned  by  a  train  of  another  railroad  at  a  crossing 

casualty;     second,  a  derailment  of  of  delay  not  known  to  the  carrier 

a  train  caused  by  the  breaking  of  at    the   time    the    employe    left    a 

an  axle  having  a  concealed  defect  terminal  and  which  could  not  have 

not  discoverable  by  Inspection  may  j^gg^   foreseen.     It  should   not  be 

illustrate     unavoidable     accident;  assumed    that    any    of    the    terms 

third,  the  washing  away  of  bridges  ^,^^^   ^^  Congress  in  the  proviso 


are  synonymous.     All  words  of  an 
act  have  a  proper  place  and  mean- 


by  a  great  flood  may  illustrate  an 
act  of  God;  and,  fourth,  a  diminu- 
tion of  power  by  reason  of  engine 
trouble  not  ordinarily  expected  i^S  therein,  unless  the  contrary 
and  not  discovered  upon  previous  plainly  appears."  United  States  v. 
inspection  may  illustrate  a  cause      Pennsylvania  Co.,  239  Fed.  761. 
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by  reason  of  the  otlier  road's  trainmen's  disobedience 
of  the  interlock  signals.  And  finally,  if  you  cannot 
establish  one  of  these  defenses  by  a  fail-  j)reponderance 
of  the  evidence,  yon  must  pay  the  penally  for  keepins^ 
your  em])loyes  on  duty  an  excessive  time. '"^^ 

§  916.  Terms  "Casualty,"  "Unavoidable  Accident" 
and  "Act  of  God"  as  Used  in  Section  3  Defined.  Tiio 
term  "casualty,"  found  in  the  i)r()vis()  of  section  3  has 
been  defined  as  an  act  which  proceeds  from  an  unknown 
cause  or  is  an  unusual  effect  of  a  known  cause. "^^  The 
phrase  'act  of  God'  has  generally  been  defined  as 
something  which  occurs  exclusively  by  the  violence  of 
nature;  at  least  an  act  of  nature  which  implies  an 
entire  exclusion  of  all  human  agencies."^  In  a  pioneer 
opinion  under  the  Hours  of  Service  Act,  the  meaning  of 
the  term  "unavoidable  accident"  was  thus  discussed :^^ 
"While  some  authorities  hold  that  'unavoidable  ac- 
cident' is  synonymous  with  'act  of  God,'  the  better 
definition,  in  the  opinion  of  the  court,  is  that  it  must  be 
an  inevitable  accident  which  could  not  have  been  fore- 
seen and  prevented  by  the  exercise  of  that  degree  of 
diligence  which  reasonable  men  would  exercise  under 
like  conditions  and  without  any  fault  attributable  to 
the  party  sought  to  be  held  responsible.  In  Clyde  v. 
Richmond  &  D.  R.  R.  Co.   (C.  C.)   59  Fed.  394,  it  was 

62.  United  States  v.  Great  some  control,  yet  which  could  not 
Northern  R.  Co.,  136  C.  C.  A.  have  prevented  by  the  exercise  of 
238,  220  Fed.  630.  due  care;   'act  of  God'  is  an  acci- 

63.  Chicago,  St.  L.  &  N.  0.  R.  dent  which  could  not  have  been 
Co.  V.  Pullman  South  Car  Co.,  139  occasioned  by  human  agency,  but 
U.  S.  79,  35  L.  Ed.  97,  11  Sup.  Ct.  proceeds  from  physical  causes 
490.  alone."      United    States    v.    Penn- 

"In  the  proviso  under  considera-  sylvania  Co.,  239  Fed.  761. 

tion,  'casualty'  means  a  fortuitous  64.     The  Majestic,  166  U.  S.  375, 

happening  caused  by  some  human  41   L.   Ed.   1039,   17   Sup.   Ct.    597; 

agency   which    the   carrier   cannot  Harrison   v.   Hughes,   60   C.   C.   A. 

control;       'unavoidable     accident'  442,  125  Fed.  860. 

means     a     fortuitous     happening  65.    United     States     v.     Kansas 

caused    by    some    human    agency  City   Southern   Ry.   Co.,   1S9   Fed. 

over  which  the  carrier  may  have  471. 
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held  that  'an  unavoidable  accident  is  one  which  occurs 
without  any  apparent  cause,  at  least  without  fault 
attributable  to  any  one.'  In  Fish  v.  Chapman,  2  Ga. 
349,  46  Am.  Dec.  393,  it  was  held  that,  'An  unavoidable 
accident  is  synonymous  with  inevitable,  and  means 
any  accident  produced  by  physical  causes  which  are 
inevitable,  such  as  lightning,  storms,  perils  of  the  sea, 
earthquakes,  inundations,  sudden  death  or  illness.' 
In  Dixon  v.  United  States,  1  Brock  (U.  S.)  177,  Fed. 
Cas.  No.  3,934,  the  court  held  'the  words  "unavoidable 
accident"  must  be  construed  as  any  accident  which 
renders  a  breach  of  the  condition  inevitable.'  This 
question  has  been  frequently  before  the  courts  in  the 
construction  of  the  28-hour  law  relating  to  the  trans- 
portation of  live  stock.  In  Newport  News  &  Mississippi 
Valley  Co.  v.  United  States,  61  Fed.  488,  9  C.  C.  A.  579, 
Mr.  Justice  Lurton,  then  Circuit  Judge,  delivering  the 
opinion  of  the  court  in  an  action  arising  under  the  act 
of  March  3,  1873,  c.  252,  17  Stat.  584,  digested  as  section 
4386  R.  S.  (U.  S.  Comp.  St.  1901,  p.  2995)  said:  'An 
effect  attributable  to  the  negligence  of  the  appellant  is 
not  an  unavoidable  cause.  The  negligence  of  the  carrier 
was  the  cause;  the  unlawful  confinement  and  unreasoji- 
able  detention  but  an  effect  of  that  negligence.'  The 
exception  in  that  act  was  'unless  prevented  from  so 
unloading  by  storm  or  other  accidental  cause.'  The 
trial  judge  in  that  case  had  charged  the  jury  in 
substance:  'That  if  they  found  that  the  live  stock  had 
been  confined  in  the  cars  of  the  defendant  company  for 
a  longer  period  than  28  consecutive  hours  without  un- 
loading for  rest,  food,  and  water  it  would  be  no  defense 
that  such  confinement  had  been  caused  by  an  accident 
to  the  train  due  to  the  negligence  of  defendant.'  This 
charge  was  approved  by  the  appellate  court  as  a 
correct  interpretation  of  the  statute.  In  the  later  28- 
hour  law,  enacted  June  29,  1906,  c.  3594,  34  Stat.  607 
(U.  S.  Comp.  St.  Supp.  1909,  p.  1178),  the  exception 
reads:  'Unless  prevented  by  storm  or  by  other  ac- 
cidental or  unavoidable  cause,  which  cannot  be  an- 
ticipated or  avoided  by  the  exercise  of  due  diligence  and 
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foresight.'  Tlie  const nu'tion  of  this  exception  by  the 
courts  lias  been  iinifonii  that  only  some  unavoidable 
cause  which  could  not  iiaxc  been  guarded  against  by 
the  exercise  of  due  diligence  and  foresiuht  is  within  its 
meaning.  United  States  v.  Southern  Pacific  R.  R.  Co. 
(D.  C.)  157  Fed.  459;  United  States  v.  A.  T.  &  S.  h\  Ry. 
Co.  (D.  C.)  166  Fed.  160;  United  States  v.  Union 
Pacific  R.  R.  Co.,  169  Fed.  65,  94  C.  C.  A.  433;  United 
States  v.  Atlantic  Coast  Line,  173  Fed.  764,  98  C.  C.  A. 
110.  Other  cases  not  arising  under  the  28-hour  law,  but 
holding  as  was  held  in  the  case  above  cited,  are  Clyde  v, 
Richmond  &  D.  R.  R.  Co.  (C.  C.)  59  Fed.  394;  The 
Olympia,  61  Fed.  120,  9  C.  C.  A.  393.  In  United 
States  v.  A.,  T.  &  S.  F.  Ry.  Co.,  it  was  held  that,  for  a 
carrier  to  avail  itself  of  a  breakdown  or  wreck  as  an  ex- 
cuse, it  must  be  shown  that  the  circumstances  relied  on 
resulted  from  a  cause  which  could  not  have  been 
avoided  by  the  exercise  of  due  diligence  and  foresight. 
In  United  States  v.  Atlantic  Coast  Line  it  was  held  that 
the  failure  of  a  conductor  to  examine  a  waybill  is  not  a 
legal  excuse.  In  Welles  v.  Castles,  69  Mass.  325,  it  was 
held  the  term  'unavoidable  accident'  has  a  much  more 
restricted  meaning,  and  comprehends  only  damage  and 
destruction  arising  from  supervening  and  uncontrollable 
forces  or  accident.  Other  cases  to  the  same  effect  are 
Dreyer  v.  People,  1S8  111.  40,  58  N.  E.  620,  59  N.  E.  424, 
58  L.  R.  A.  869;  Smith  v.  Southern  Railway  Co.,  129 
N.  C.  374,  40  S.  E.  86;  Tays  v.  Ecker,  6  Tex.  Civ.  App. 
188,  24  S.  W.  954;  Crystal  Springs  Distiller}^  Co.  v. 
Cox,  49  Fed.  556,  1  C.  C.  A.  365." 

§  917.  High  Degree  of  Diligence  Required  to 
Bring  Carrier  Within  Statutory  Exceptions.  The  Hours 
of  Service  Act  does  not  use  the  words  ""knowingly"  or 
"willfully"  as  elements  in  determining  the  culpability 
of  the  carrier.  In  this  respect  the  law  is  not  similar  to 
the  28-Hour  Live  Stock  Law,*'®  and  in  order  to  bring 

66.      Act    of    June    29,    190G,    34       Stat,  at  L.  607. 
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itself  within  the  proviso  in  section  3,  the  carrier  must 
exercise  the  highest  degree  of  diligence  and  foresight 
consistent  with  the  practical  operation  of  its  railroad.*^ 
"We  are  asked  to  apply,"  said  Judge  Van  Valkenburgh, 
in  the  case  cited,  "the  rnlo  of  construction  adopted 
with  respect  to  the  Twenty-Eight  Hour  Law  (Act  June 
29,  1906,  c.  3594,  34  Stat.  607  (U.  S.  Comp.  St.  Supp. 
1911,  p.  1341),  which  was  enacted  to  prevent  cruelty  to 
animals  by  long  confinement  without  rest  while  in 
transit  by  railroad.  It  is  there  provided  that  the 
carrier  shall  not  confine  domestic  animals  in  cars  for  a 
longer  period  than  28  hours,  without  unloading  them 
for  rest,  water,  and  feeding,  unless  prevented  by  causes 
'which  cannot  be  anticipated  or  avoided  by  the  exercise 
of  due  diligence  and  foresight.'  The  carrier  is  liable 
for  a  penalty  only  when  it  'knowingly  and  willfully* 
fails  to  comply  with  the  provisions  of  the  law.  This 
court  has  held  that  the  words  'knowingly'  and  'will- 
fully' are  designed  to  describe  the  attitude  of  a  carrier, 
which,  having  a  free  will  or  choice,  eiflier  intentionally 
disregards  the  statute,  or  is  plainly  indifferert  to  its 
requirements.  St.  Louis  &  S.  F.  R.  Co.  v.  United  States, 
94  C.  C.  A.  437,  169  Fed.  69;  St.  Joseph  Stockyards  Go. 
V.  United  States,  110  C.  C.  A.  432,  187  Fed.  104. 
At  all  times  the  carrier  has  been  held  to  the  exercise 
of  due  diligence  and  foresight.  The  degree  of  such 
diligence,  foresight,  and  care  required  depends  largely 
upon  the  object  aimed  at  and  the  situation  presented; 
and  whether  the  defendant  has  discharged  the  full  duty 

67.     United    States    v.    Kansas  could    not    have    been     foreseen.' 

City  Southern  R.  Co.,  121  C.  C.  A.  The  carrier  was  required  to  show, 

136,  202  Fed.  828.  in   addition  thereto,  that  it  exer- 

"The  defense  of  the  carrier  in  a  cised  a  high  degree  of  diligence  to 
case  like  the  present  one  is  not  overcome  the  effect  of  the  delay 
complete  by  showing  a  delay  which  and  relieve  its  employes  from  con- 
was  'the  result  of  a  cause  not  tinuous  service  over  16  hours."  In- 
known  to  the  carrier  or  its  of-  diana  Harbor  Belt  R.  Co.  v.  Unit- 
ficers  or  agents  in  charge  of  such  ed  States,  157  C.  C.  A.  293,  244 
employes  at  the  time  said  em-  Fed.  943. 
ployes  left  a  terminal  and  which 
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laid  uf)on  it  is  to  be  determined  from  the  facts  and  cir- 
cumstances in  each  case.  The  act  under  consideration 
does  not  employ  the  words  'knowingly'  and  'willfully.' 
The  carrier  is  made  liable  if  it  requires  or  permits  any 
employe  to  be  or  remain  on  duty  in  violation  of  stated 
provisions.  This  case  then  falls  within  that  class  where 
purposely  doing  a  thing  prohibited  by  statute  may 
amount  to  an  offense,  although  the  act  does  not  involve 
turpitude  or  moral  wrong.  Annour  Packing  Co.  v. 
United  States,  82  C.  C.  A.  135,  153  Fed.  1,  14  L.  R.  A. 
(N.  S.)  400;  s.  c,  209  U.  S.  56,  28  Sup.  Ct.  428,  52  L.  p]d. 
681;  Chicago,  St.  P.,  M.  &  0.  Ry.  Co.  v.  United  States, 
90  C.  C.  A.  211,  162  Fed.  835.  By  the  terms  of  the 
proviso  the  carrier  is  excused  'where  the  delay  is  the 
result  of  a  cause  not  known  ...  at  the  time  said 
employe  left  a  terminal,  and  which  could  not  have  been 
foreseen.'  Not  merely  which  was  not  foreseen,  but 
which  could  not  have  been  forseen.  The  phrase  'by 
the  exercise  of  due  diligence  and  foresight'  is  not 
present.  Counsel  argue  that  by  leaving  out  this  phrase 
Congress  intended  to  limit  the  liability  of  the  carrier; 
that  it  meant  to  imply  that  what  was  not  foreseen. 
We  cannot  assent  to  this  interpretation.  Clearly 
Congress  did  not  intend  to  relieve  the  carrier  from 
responsibility  in  guarding  against  delays  in  a  matter 
deemed  to  be  of  such  importance.  By  this  act  it  sought 
to  prevent  railroad  employes  from  working  consecu- 
tively longer  than  the  period  prescribed,  as  completely 
and  effectively  as  could  be  accomplished  by  legislation. 
To  bring  itself  within  the  exceptions  stated,  the  carrier 
must  be  held  to  as  high  a  degree  of  diligence  and 
foresight  as  may  be  consistent  with  the  object  aimed  at, 
and  the  practical  operation  of  its  railroad."^* 

68.     The  foHowlng  cases  are  to  W.   R.   Co.   v.   United    States,   148 

the  same  effect:      Baltimore  &  O.  C.  C.  A.  170,  234  Fed.  268;     Atchi- 

R.    Co.    V.    United    States,    156    C.  son,  T.  &  S.  P.  R.  Co.  v.  United 

C.   A.    19.    243    Fed.    153;      United  States,  136  C.  C.  A.  354,  220  Fed. 

States  V.  Atchison,  T.  &  S.  F.  R.  748;      United    States   v.    Southern 

Co.,  236  Fed.  154;     Chicago  &  N.  Pac.  Co.,  136  C.  C.  A.  351,  220  Fed. 
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§  918.  Derailments  and  Collisions  of  Trains  Con- 
stitute "Casualties"  within  Meaning  of  Exemption 
Clause.  A  derailment  of  a  train  or  a  collision,  whether 
due  to  purely  accident  causes  or  to  the  negligence  of 
the  carrier,  are  casualties  within  the  meaning  of  section 
3,  which  will  justify  the  retention  of  train  crews  at 
work  after  the  lapse  of  the  statutory  period."^  "This 
brings  us  to  the  question,"  said  Judge  Amidon, 
"whether  the  derailment  was  such  a  'casualty'  as  to 
place  the  company  within  the  protection  of  the  proviso 


745; ,  San  Pedro,  L.  A.  &  S.  L.  R. 
Co.  V.  United  States,  136  C.  C.  A. 
343,  220  Fed.  737;  Northern  Pac.  R. 
Co.  V.  United  States,  130  C.  C.  A. 
157,  213  Fed.  577. 

69.  Denver  &  R.  G.  R.  Co.  v. 
United  States,  147  C.  C.  A.  132, 
233  Fed.  62. 

"The  demoralization  of  the  traf- 
fic over  the  road  at  the  time  in 
question,  growing  out  of  the  de- 
railment, is  clearly  shown  by  the 
uncontradicted  testimony  in  the 
case;  indeed,  it  is  expressly  con- 
ceded by  counsel  for  the  govern- 
ment that  the  delay  of  the  crew 
in  question  on  its  regular  run 
from  Tacoma  to  Portland  was  due 
to  the  'unavoidable"  accident  at 
South  Tacoma.'  It  Is  equally 
plain  from  the  undisputed  evidence 
that  the  accident  was  the  sole 
cause  why  the  crew  in  question 
was  engaged  on  its  run  for  more 
than  16  hours  without  a  rest  of 
8  consecutive  hours,  so  that  the 
question  is  whether  the  circum- 
stances of  the  case  bring  it  within 
the  first  proviso  to  section  3  of 
the  act  of  Congress,  upon  which 
the  action  is  based.  Undoubtedly 
the  train  dispatcher  both  at  Ta- 
coma and  at  Portland  would,  un- 
der ordinary  conditions,  be  held  to 
have  known  that  the  delay  of  train 


303  at  South  Tacoma,  and  the 
transfer  of  its  crew  and  passen- 
gers to  train  314,  could  not  have 
enabled  them  to  reach  Portland  in 
time  for  the  same  crew  to  return 
to  Tacoma  on  its  regular  train  308 
without  being  kept  on  duty  for 
more  than  16  hours  without  a  con- 
secutive rest  of  8  hours;  but  the 
evidence  is  uncontradicted  to  the 
effect  (indeed,  it  could  hardly  have 
been  otherwise)  that  both  dis- 
patchers were  deeply  engrossed  in 
arranging  and  caring  for  the  move- 
ment of  the  large  number  of 
trains,  including  the  necessary 
wrecking  outfits,  together  with  the 
numerous  incidentals,  necessarily 
growing  out  of  such  a  disaster.  Un- 
der such  circumstances,  it  would 
not,  we  think,  be  reasonable  to 
hold  the  company  liable  for  their 
failure  to  check  up  the  time  of 
service  of  the  various  crews  of 
the  very  numerous  trains  passing 
over  this  particular  piece  of  road 
at  that  particular  time.  And  such 
we  think  was  the  view  of  Congress 
in  providing,  as  it  did,  that  the 
act  of  May  4,  1907,  should  'not 
apply  in  any  case  of  casualty  or 
unavoidable  accident.' "  United 
States  V.  Northern  Pac.  R.  Co.,  131 
C.  C.  A.  372,  215  Fed.  64. 


§'  918]  Hours  of  Service  Act.  1479 

of  section  3  of  tlie  Ilouis  of  Service  Act.  Tiie  stipula- 
tion is  silent  as  to  the  cause  of  the  derailment.  There 
is  nothing  to  show  whether  it  was  due  to  the  negligence 
of  the  company  or  its  employes,  or  was  an  unavoidable 
accident.  Counsel  for  the  government  urges  that  it  was 
incumbent  upon  the  company,  in  order  to  bring  itself 
within  the  proviso,  to  show  that  tlie  derailment  was  not 
due  to  its  negligence  or  the  negligence  of  its  employes. 
The  trial  court  adopted  that  theory.  We  think  this  was 
error.  .  .  .  The  casualty  here  is  not  of  the  character 
mentioned  in  any  of  the  cases  above  refeiTed  to.  It  was 
a  derailment.  That  is  an  event  which  is  not  to  be 
anticipated  in  good  railroading.  A  histoiy  of  the 
statute  will  show  that  accidents  which  are  of  a  character 
to  seriously  intermpt  traffic,  and  suspend  for  a  con- 
siderable time  the  operation  of  trains,  come  within  the 
proviso.  As  the  statute  was  originally  drafted,  it 
simply  provided  that  the  carrier  should  not  require  or 
permit  any  employe  to  remain  on  duty  more  than  16  con- 
secutive hours,  'except  when  by  casualty  occurring  after 
such  employe  has  started  on  his  trip,  or  by  unknown 
casualty  occurring  after  such  employe  has  started  on 
his  trip,  he  is  prevented  from  reaching  his  terminal.' 
The  report  of  the  committee  having  tbo  bill  in  charsre. 
and  the  debate  in  the  Senate,  disclose  that  the  statute 
was  drafted  by  counsel  representing  the  Brotherhoods 
of  "Railroad  Trainmen,  and  it  was  thought  by  them 
that  the  word  'casualty'  alone  expressed  precisely  the 
meaning  intended;  that  is,  an  unforeseen  accident. 
Certain  senators  pointel  out  that  the  term  'casualties' 
was  not  a  legal  term,  and  they  were  not  sure  that  it 
would  embrace  unavoidable  accidents  and  acts  of  God. 
While  the  bill  was  pending  in  the  Senate  these  words 
were  added,  not  for  the  purpose  of  reducing  the  mean- 
ing of  the  term  'casualty,'  but  to  make  certain  that  the 
carrier  would  have  the  protection  of  acts  of  God  and 
unavoidable  accidents.  At  that  time  the  statute  did  not 
contain  the  clause  in  regard  to  telegraph  operators. 
When  tliat  was  added  by  the  House  committee,  the  ex- 
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oeption  could  not  be  convenientl.y  embodied  in  section  2, 
and  for  that  reason  was  carried  forward  and  attached 
as  a  proviso  to  section  3.  We  do  not  lliink  it  was  the 
intent  of  Congress  in  case  of  such  serious  matters  as 
deraihnents  and  collisions  to  take  from  the  company  the 
protection  of  the  proviso  even  if  such  events  were 
caused  by  the  negligence  of  the  company  or  its  em- 
ployes. On  the  other  hand,  it  w^as  the  intent  of  the 
statute  in  case  of  such  an  event  to  leave  the  company 
free  to  deal  with  the  situation  and  to  retain  employes  in 
the  service  if  that  result  could  not  be  avoided  by  the 
exercise  of  reasonable  diligence  after  the  occurrence  of 
the  accident.  As  was  pointed  out  by  this  court  in 
United  States  v.  Missouri  Pacific  Ey.  Co.,  213  Fed.  169, 
130  C.  C.  A.  5,  in  case  of  such  an  accident  the  first 
duty  of  the  company  is  to  protect  the  traveling  public 
and  other  employes,  and  if  keeping  employes  on  duty 
overtime  is  necessar}^  in  order  to  meet  the  situation  the 
carrier  is  permitted  to  do  so  under  the  proviso.  In  the 
presence  of  such  an  event  the  law  does  not  look  to  the 
question  how  it  was  brought  about;  on  the  other  hand, 
it  is  chiefly  concerned  with  the  protection  of  those 
whose  lives  may  be  imperiled.  The  penalties  prescribed 
in  the  statute  are  not  a  punishment  for  negligence,  but 
for  keeping  men  on  duty  for  excessive  periods.  The 
statute  clearly  recognizes  that  there  may  be  emergencies 
justifying  such  longer  period  of  service.  Not  to  permit 
it  would  imperil  the  traveling  public  and  other  em- 
ployes of  the  carrier.  'The  usual  causes  incidental  to 
operation'  do  not  come  within  this  class,  for  the  reason 
that  they  can  usually  be  anticipated,  or  their  con- 
sequences avoided,  by  the  exercise  of  diligence  after 
they  occur.  We  are  of  the  opinion,  therefore,  that  the 
derailment  involved  in  these  counts  brought  the  company 
within  the  scope  of  the  proviso.  This  would  be  true, 
whether  it  was  caused  by  negligence  or  was  a  pure 
accident.  The  stipulation  of  facts  clearly  shows  that 
the  keeping  of  the  men  on  duty  for  the  excessive  time 
was   caused   whollv  bv   the   derailment,   and   could  not 
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liave  })C'C'ii  jnoidcd  by  tlie  exorcise  of  dili.^viice  on  tlie 
part  of  the  company  after  the  derailment  occurred. 
We  are  of  the  oi)inion,  tlierefore,  tliat  tlie  trial  court 
erred  in  directing  a  verdict  in  favor  of  the  government 
as  to  these  counts,  and  its  judgment  must  be  reversed." 

§  919.  Ordinary  Delays  Incident  to  Train  Oper- 
ation not  Valid  Excuses.  The  usual  causes  of  delay 
incidental  to  the  operation  of  trains  do  not  alone 
constitute  emergencies  or  casualties  justifying  a  i)eriod 
of  service  longer  than  that  tixed  by  statute.''"  For  if 
the  ordinary  causes  of  delay  were  to  excuse  the  carrier, 
the  statute  would  be  wholly  ineffective  to  accomplish 
its  purpose."'  The  carrier  must  go  further  and  show 
that  such  delays  could  not  have  been  foreseen  and  pre- 
vented by  the  exercise  of  reasonable  diligence.'-  It  has 
been  uniformly  held  by  the  courts  that  ordinarily  de- 
lays in  starting  trains  by  reason  of  the  fact  that  another 
train  is  late;  from  side-tracking  to  give  superior  trains 
the  right  of  way,  if  the  meeting  of  such  trains  could 
have  been  anticipated  at  the  time  of  leaving  the  starting 
point;  from  getting  out  of  steam  or  cleaning  fires;  from 
defects  in  equipment;  from  switching;  from  time  taken 
for  meals;  and  in  short  from  all  the  usual  causes  in- 
cidental to  operation — are  not,  standing  alone,  valid 
excuses    within    the    meaning    of    this    proviso. '"*      "A 

70.     Atchison,  T.  &  S.  F.  R.  Co.  71.     United   States   v.    Southern 

V.  United  States,  155  C.  C.  A.  644,  Pac.  Co.,  126  C.  C.  A.  384,  209  Fed. 

243  Fed.  114:     Denver  &  R.  G.  R.  562. 

Co.  V.  United  States,  147  0.  C.  A.  72.     Atchison,  T.  &  S.  F.  R.  Co. 

132,  233  Fed.  62;     United  States  v.  v  United  States,  244  U.  S.  336,  61 

Lehigh    Valley    R.    Co.,    135    C.    C.  L.    Ed.    1175,    37    Sup.    Ct.     635; 

A.     282,     219     Fed.     532;      United  United     States     v.     Kansas     City 

States  V.  Chicago  &  N.  W.  Ry.  Co.,  Southern  R.  Co.,  121  C.  C.  A.  136, 

219  Fed.  342;     Great  Northern  R.  202  Fed.  828. 

Co.  V.  United  States,  134  C.  C.  A.  73.      Great   Northern    R.    Co.    v. 

98,  218  Fed.  302;     United  States  v.  United    States,    134    C.    C.    A.    98, 

Kansas  City  Southern  R.  Co.,  121  218    Fed.   302;      United    States   v. 

C.  C.  A.  136,  202  Fed.  828;  United  Kansas  City  Southern  R.  Co.,  121 

States    V.    Kansas    City    Southern  C.  C.  A.  136,  202  Fed.  832;  United 

Ry.  Co.,  189  Fed.  471.  States    v.    Kansas    City    Southern 
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carrier  must  use  diligence  to  anticipate,  as  this  coiiri 
held  in  United  States  v.  Kansas  City  Southern  Railway 
Co.,  202  Fed.  828,  121  C.  C.  A.  136,  'all  the  usual 
causes  incidental  to  operation.'  And  when  any  casualty 
occurs  the  carrier  must  still  use  diligence  to  avoid 
keeping  its  emploj^es  on  duty  overtime.  Failure  to 
perform  either  of  those  duties  deprives  it  of  the 
benefit  of  the  proviso.  Poor  coal,  meeting  of  trains, 
switching,  defective  shaker  rod,  leaky  flues  (United 
States  vT  Kansas  City  Southern  Ry.  Co.,  202  Fed.  829, 
121  C.  C.  A.  136),  pulled  out  drawbar,  bursted  air  hose 
(United  States  v.  Great  Northern  Railway  Co.,  220  Fed. 
630,  136  C.  C.  A.  238),  extraordinary  head  wind, 
heavy  grain  movement,  hot  box  (Great  Northern  Rail- 
way Co.  V.  United  States,  218  Fed.  302,  134  C.  C.  A.  98, 
L.  R.  A.  1915D,  408),  high  wind,  broken  tail  pin,  hot 
box  (United  States  v.  Lehigh  Valley  Railroad  Co.,  219 
Fed.  532,  135  C.  C.  A.  282),  have  been  held  to  be 
causes  of  delay  'incidental  to  operation.'  "'* 

§    920.    What   Constitutes   an   Emergency   Within 
Operators'  Proviso  of  Section  2.     The  statute  provides 

Ry.  Co.,  189  Fed.  471;  United  reasonably  anticipate  that  hot  box- 
States  V.  Atchison,  T.  &  S.  F.  Ry.  es  are  likely  to  occur  on  every 
Co.,  166  Fed.  160.                           .  train,   more   especially   on   freight 

74.     Denver  &  R.   G.  R.   Co.   v.  trains  such  as  these  were,  and  it 

United   States,   147   C.   C.   A.   132,  was  their  duty  to  take  that  fact, 

233  Fed.  62.  as    well    as    the    frequency    with 

"There  was   some  time   lost  by  which  other  trains  would  be  met, 

reason   of  hot  boxes,   and   this   it  into  consideration  in  establishing 

is  claimed  was  an  unavoidable  ac-  the  division  or  terminal  yards  and 

cident.     It  is  a  matter  of  univer-  determining     the     distances     for 

sal  knowledge  that  science  has  not  them.    If  they  failed  to  do  so,  and 

yet  been  able  to  discover  the  means  ,^y  ^^^^^^  ^^  ^^^^^  j^.j^j.^  ^^^  ^^^^^ 


on  its  trains  are  required  to  re- 
main on  duty  for  a  longer  period 
than    16   consecutive   hours,   it  is 


of  preventing  hot  boxes  entirely, 
but  a  careful  examination  of  them 
before  starting  a  train  and  ex- 
amination at  stopping  points  will 
reduce  accidents  of  that  nature  to  S^^lty  of  a  violation  of  this  act. 
a  minimum.  But  in  no  event  can  United  States  v.  A.,  T.  &  S.  F. 
it  be  said  that  a  hot  box  is  an  un-  Ry-  Co.  (D.  C),  166  Fed.  160." 
avoidable  or  unforeseen  accident.  United  States  v.  Kansas  City 
The    officials    of    defendant    could       Southern  Ry.  Co.,  189  Fed.  471. 
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that  operators  em])loyecl  at  ni^ht  and  day  stations  or 
at  daytime  stations,  may,  in  case  of  emergency,  be  re- 
quired to  work  four  additional  hours.  The  emergency 
contem]ilated  by  the  statute  must  be  real,  and  one 
against  which  tlie  carrier  cannot  guard."  In  holding 
that  the  illness  of  a  dispatcher  created  an  emergency  with- 
in the  statute,  the  court,  in  defining  that  term,  said:  ''It 
does  not  appear  that  Congress  used  the  word  'emergen- 
cy' in  any  other  than  its  ordinary  or  popular  sense.  AVeb- 
ster  defines  the  word  'emergency'  as:  'Any  event  or 
occasional  combination  of  circumstances  which  calls  for 
immediate  action  or  remedy;  pressing  necessity; 
exigency.'  The  Century  Dictionary  defines  the  word  as 
follows:  'Sudden  or  unexpected  happening;  an  unfore- 
,seen  occurrence  or  condition.'  The  definition  as  given 
by  the  Century  Dictionary  was  approved  in  Sheehan 
V.  City  of  New  York,  37  Misc.  Rep.  432,  75  N.  Y. 
Supp.  802.  .  .  .  It  is  claimed  by  counsel  for  the 
United  States,  however,  that  the  Company  should  have 
had  extra  train  dispatchers,  under  pay,  ready  to  take 
the  place  of  Johnson  when  he  became  ill.  The  law 
recognizes  the  fact  that  emergencies  may  arise.  Con- 
gress, no  doubt,  used  the  word '  emergency '  with  refer- 
ence to  the  business  of  dispatching  trains  when 
conducted  in  the  exercise  of  the  ordinary  care  required 
in  such  business.  If  Congress  had  intended  tliat  the 
railroads  should  provide  against  all  emergencies,  then 
there  was  no  use  in  granting  to  the  Company  the  right 
to  require  longer  hours  in  the  case  of  emergency.  If 
we  decide  that  it  was  the  duty  of  the  Company  to  keep 
extra  train  dispatchers  under  pay  to  take  the  place  of 
those  who  became  suddenly  ill,  how  many  should  it  have 
kept  in  the  present  case — one  or  six?  And  as  the 
extra  dispatcher  or  dispatchers  might  also  have  become 
ill,  should  not  the  Company  also  provide  for  that  con- 
tingency? Speaking  generally,  sickness  and  death  are 
the  common  lot  of  all  and  must  be  expected;  but,  with- 
in  the   expectancy   of  life,   health   and   not   sickness   is 

75.     United   States  v.   Southern      Pac.  Co.,  126  C.  C.  A.  384,  209  Fed. 

562. 
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the  g'eneral  rule.  In  view  of  the  showing  that  for  a 
period  of  7  years  only  one  other  unexpected  absence 
of  an  employe  on  account  of  illness  or  other  cause 
had  occurred,  we  think  the  Company  was  not  so  negli- 
gent in  not  having  an  extra  dispatcher  on  hand  to 
take  Johnson's  place,  as  to  deprive  it  of  the  privilege 
granted  by  the  law.  No  question  is  made  as  to  the 
necessity  of  the  performance  of  the  work  required  of 
the  employes  mentioned.  We  do  not  think  the  chief 
train  dispatcher  was  required  under  the  circumstances 
to  perform  the  work  of  Johnson,  as  that  would  have 
left  the  business  of  the  office  without  superintendence 
or  supervision."  While  the  word  "emergency"  as 
used  in  the  statute  does  not  mean  an  extraordinary 
emergency  as  used  in  some  statutes,  it  does  mean  more 
than  the  ordinary  mistakes  and .  negligences  which 
happen  in  the  practical  operation  of  railroads.^*' 

§  921.  Insubordination  of  Employe  may  Constitute 
"Emergency"  Within  Section  2.  The  proviso  to  section 
2  which  prescribes  that  operators,  train  dispatchers  and 
like  employes  may  remain  on  duty  after  the  statutory 
period  in  cases  of  emergency  for  four  additional  hours 
in  a  24-hour  period  of  not  exceeding  three  days  in  any 
week,  applies  where  one  dispatcher  remained  on  duty 
for  a  period  longer  than  nine  hours  in  a  24-hour  jDcriod 
because  of  the  insubordination  of  another  dispatcher, 
which  necessitated  his  dismissal  from  the  railroad's 
service.'^  In  the  case  cited,  it  appeared  from  the 
allegations  of  the  defendant's  answer  that  the  dis- 
patcher, when  called  upon  to  explain  the  manner  in 
which  he  had  performed  his  duties  shortly  i)rior  there- 
to,   exhibited    a    violent    temper,    became    abusive    and 

76.      United    States    v.    Missouri  R.    G.    R.    Co.,    136    C.    C.    A.    275, 

Pac.  R.  Co.,  156  C.  C.  A.  466,  244  220    Fed.    293;      United    States   v. 

Fed.  38;     United  States  v.  Denver  Chicago  &  N.  W.  Ry.  Co.,  219  Fed. 

&  R.  G.   R.  Co.,   147  C.   C.  A.   132,  342. 

233    Fed.    62;       United    States    v.  77.     United  States  v.   Denver  & 

Baltimore   &   0.   R.    Co.,   226   Fed.  R.  G.  R.  Co.,  136  C.  C.  A.  275,  220 

220:     United  States  v.  Denver   &  Fed.  293. 
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deliaiii  so  tliat  it  ])eoamo  necessary  to  disniiss  liiin  from 
the  service  of  tlie  company  l)ecause  of  such  insubordi- 
nation    and     because     liis     i-otention     in     tlie     sen'ico 
thereafter  would  have  been  inconsistent  witli  discipline 
and   dangerous  to   the   interest  of  the  carrier  and  the 
safety  of  tlie  public.     ''It   is   urged,"   said   the   court, 
"that  no  emergency  is  shown,  because  insubordination 
by  an  employe  is  but  a  violation  of  the  rules  of  em- 
ployment,  and   a   railroad   company  may   not   create   an 
emergency   at   will   by   discharging   an   employe   for  in- 
fraction of  rules,  and  thus  require  remaining  employes 
to  render  extra  labor.     But  in  the  situation  alleged  in 
the   answer,  the   railroad   company   did   not    create    the 
emergency,     but    merely    acted     in    one.       Under    the 
allegations  of  the  answer  that  the  employe  became  of 
violent  temper,  abusive,  insubordinate,  and  defiant  the 
defendant  could  have  shown  that  the  employe  had  the 
power,  disposition,  and  pui-pose  to  endanger  the  safety 
of  those   who  traveled   subject  to  his   care  by  acts   of 
omission  or  commission.    The  primary  purpose  of  the 
act  of  Congress  was  to  provide  for  the  safety  of  those 
intrusted  to  the  supervision  of  the  employes,  from  the 
dangers  arising  from  their  lack  of  attention  and  mis- 
judgment,   owing  to   fatigue    (Baltimore   &    Ohio   Rail- 
road Co.  V.  Interstate  Commerce  Commission,  221  U.  S. 
612,  31  Sup.  Ct.  621,  55  L.  Ed.  878;  United  States  v. 
Missouri  Pac.  Ry.  Co.,  213  Fed.  169,  130  C.  C.  A.  5); 
but  the  danger  from  such  a  source  is  not  greater  than 
arises  from  the  disobedience,  willfulness,  or  malice  of 
employes."    In  another  action,  it  appeared  that  a  coal- 
heaver    employed    by    the    railroad    company    as    an 
engine  watchman  refused  to  take  charge  of  an  engine, 
without  any  justification,  and  the  fireman  volunteered 
to  meet  the  emei'gency  and  remain  on  duty  for  a  longer 
period    than    that    permitted    by    the    statute.     It    was 
held   that  his  retention  in  the  service  was  a  casualty 
within  the  proviso  of  section  3.'^ 

78.     Denver  &   R.   G.   R.   Co.    v.       United  States,  147  C.  C.  A.  132,  23o 

Fed.  62. 
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§  922.  Burden  of  Proving'  Excessive  Service  to  be 
within  Statutory  Exception  is  Upon  Carrier.  In  all 
actions  against  carriers  for  penalties  accruing  for 
violations  of  tlie  PTours  of  Sendee  Act,  the  burden 
is  upon  the  defendant  to  show  that  the  causes  of  ex- 
cessive service  on  the  part  of  its  employes  came  within 
the  proviso  exempting  the  carrier  from  the  penalties." 
The  excuses  embodied  in  the  proviso  are  separate  and 
aifirmative  defenses  which  must  be  pleaded  in  the 
answer. ^^°  "The  general  rule  of  law  which  has  or- 
dinarily prevailed  and  become  consecrated,  almost,  as 
a  maxim  in  the  interpretation  of  statutes,  is  that 
where  the  enacting  clause  is  general  in  its  language  and 
objects,  and  a  proviso  is  afterwards  introduced,  that 
proviso  is  construed  strictly,  and  takes  no  case  out  of 
the  enacting  clause  which  does  not  fall  fairly  within 
its  meaning.  In  short  a  proviso  carves  special  ex- 
ceptions only  out  of  the  enacting  clause,  and  those 
who  set  up  any  such  exception  must  establish  it  as 
being  within  the  words  as  well  ^  as  within  the  reason 
thereof."" 


79.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  United  States,  155  C.  C.  A.  644, 
243  Fed.  114;  Denver  &  R.  G.  R. 
Co.  V.  United  States,  147  C.  C.  A. 
132,  233  Fed.  62;  Great  Northern 
R.  Co.  V.  United  States,  134  C.  C. 
A.  98,  218  Fed.  302,  L.  R.  A.  I'JISD 
408;  United  States  v.  Houston  Belt 
&  Terminal  R.  Co.,  125  C.  C.  A. 
481,  205  Fed.  344;  Chicago,  B.  & 
Q.  R.  Co.  V.  United  States,  115  C 


C.  A.  193,  195  Fed.  241;  United 
States  V.  Kansas  City  Southern  Ry. 
Co.,  189  Fed.  471. 

80.  United  States  v.  Kansas 
City  Southern  R.  Co.,  121  C.  C.  A. 
136,  202  Fed.  828;  Chicago,  B.  & 
Q.  R.  Co.  V.  United  States,  115  C. 
C.  A.   193,  195  Fed.  241. 

81.  United  States  v.  Dickson, 
15  Pet.  141,  10  L.  Ed.  689. 


CHAPTER  LII. 

Federal  Twenty-eight  Ilorii  Live  Stock  Law. 

Sec.  923.  Duties  of  Interstate  Common  Carriers  in  Transporting  Live 
Stock. 

Sec.  924.  Time  Consumed  in  Loading  and  Unloading  Live  Stock  Must 
not  be  Considered — Exception  as  to  Sheep. 

Sec.  925.     Time  May  be  Extended  upon  Written  Request  of  Owner. 

Sec.  926.     When  Carriers  are  Excused  from  Complying  with  Statute. 

Sec.  927.  Animals  Unloaded  Pursuant  to  Statute  may  be  Fed  at  Ex- 
pense of  Owner. 

Sec.  928.     Penalty  for  Non-Compliance  with  28-Hour  Live  Stock  Law. 

Sec.  929.  Statute  not  Applicable  when  Animals  are  Properly  Cared 
For. 

Sec.  920.     Penaltio^s  may   be  Recovered   by   Civil  Actions. 

§  923.  Duties  of  Interstate  Common  Carriers  in 
Transporting  Live  Stock.  Section  1  of  the  Federal  28- 
Hoiir  Live  Stock  Law'  provides  that  no  railroad,  ex- 
press company,  car  company,  common  carrier  other 
than  by  water,  or  the  receiver,  trustee,  or  lessee  of  any 
of  them  whose  road  forms  any  part  of  a  line  of  rail- 
road over  which  cattle,  sheep,  swine  or  other  animals 
shall  be  conveyed  from  one  state  or  territory'  or  the 
District  of  Columbia  into  or  through  any  other  state 
or  territory  or  the  District  of  Columbia,  or  the  owners 
or  masters  of  steam  sailing  or  other  vessels  carr^dng  or 
transporting  cattle,  sheep,  swine  or  other  animals  from 
one  state  or  territory  or  the  District  of  Calumbia  into 
or  through  another  state  or  territory  or  the  District  of 
Columbia  shall  confine  the  same  in  cars,  boats  or  vessels 
of  any  description  for  a  period  longer  than  28  con- 
secutive hours  without  unloading  the  same  in  a  humane 
manner,  into  properly  equipped  pens  for  rest,  water,  and 
feeding,  for  a  period  of  at  least  five  consecutive  hours." 

1.  Act  of  June  29,  1906,  34  Stat.      Fed.  05;     United  States  v.  Sioux 
at  L.  607.     Appendix  L,  iyifra.  City    Stock    Yards    Co.,    162    Fed. 

2.  United  States.     United  States      556. 

V.  St.  Joseph  Stockyards  Co.,  181  Kentucky,     Louisville   &   N.    R. 

Fed.  625;     United  States  v.  Union      Co.  v.  Stiles,  Caddie  &  Stiles,  133 
Pac.  R.  Co.,  94   C.  C.  A.   433,  169       Ky.  786.  134  Am.  St.  Rep.  491,  119 

S.  W.  786. 
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§  924.  Time  Consumed  in  Loading  and  Unloading 
Live  Stock  Must  not  be  Considered — Exception  as  to 
Sheep.  In  estimating  the  28-hour  period  within  the 
meaning-  of  the  statute,  the  time  consumed  in  loading 
and  unloading  cannot  be  considered,  but  the  time  during 
which  animals  have  been  confined  without  rest,  food 
or  water  on  connecting  roads  must  be  included,  it 
being  the  purpose  of  the  Act  to  prohibit  their  con- 
tinuous confinement  within  the  period  of  28  hours,  ex- 
cept upon  the  contingencies  hereinafter  mentioned. 
A  proviso  to  the  statute  declares  that  it  shall  not  be 
required  that  sheep  be  unloaded  in  the  nighttime,  but 
where  the  time  expires  in  the  nighttime  in  case  of  sheep, 
the  same  may  continue  in  transit  to  a  suitable  place  for 
unloading  subject  to  the  limitation  of  36  hours.^ 

§  925.  Time  may  be  Extended  upon  Written  Re- 
quest of  Owner.  The  time  of  confinement  provided  in 
the  statute  may  be  extended  to  36  hours  upon  the 
written  request  of  the  owner  or  the  person  in  custody 
of  a  particular  shipment  of  live  stock,  which  written 
request  shall  be  separate  and  apart  from  any  printed 
bill  of  lading,  or  other  railroad  form.* 

§  926.  When  Carriers  are  Excused  from  Complying 
with  Statute.  The  carriers  subject  to  the  statute  are 
required  to  comply  with  the  28-hour  provision  of  the 
act  unless  prevented  by  storm  or  by  other  accidental 

Texas.     Panhandle  &  S.  F.  Ry.  4.    Mobile  &  O.  R.  Co.  v.  United 

Co.  V.  Phillips, Tex.  Civ.  App.  States,  126  C.  C.  A.  427,  209  Fed. 

,  197  S.  W.  1031;     Texas  &  P.  605;      Webster   v.   Union   Pac.   R. 

Ry.  Co.  V.  McMillen, Tex.  Civ.  cc,   200   Fed.   597;     Atchison,   T. 

-^PP- '  ^^^  ^-  ^-  '^'^^-  &   S.  F.  R.  Co.  V.   United   States, 

Utah.     Dee  v.  San  Pedro,  L.  A. 


101  C.  C.  A.  140,  178  Fed.  12; 
United  States  v.  Pere  Marquette 
R.    Co.,    171    Fed.    586;      United 


&  S.  L.  R.  Co., Utah ,  167 

Pac.  246. 

Virginia.     Chesapeake  &  O.  Ry. 
Co.   V.   American   Exch.   Bank,   92      States  v.  Atchison,  T.  &  S.  F.  Ry. 
Va.  495,  44  L.  R.  A.  449,  23  S.  E.       Co.,    166    Fed.    160;       Durrertt    v. 
935. 


Chicago,  R.  I.  &  P.  R.  Co.,  20  N. 


Section  1.  M.  114.  146   Pac.  962. 


^  928]  29-IiouR  Live  Stock  Law.  1489 

or  unavoidable  causes  which   cannot  be  anticipated  or 
avoided  by  the  exercise  of  due  dilip:ence  and  foresight/ 

§  927.  Animals  Unloaded  Pursuant  to  Statute  may 
be  Fed  at  Expense  of  Owner.  It  is  provided  in  section 
2  of  tlie  statute  tiiat  animals  unloaded  ]Hirsuant  to  the 
provisions  thereof  shall  be  properly  fed  and  watered 
during  such  rest  either  by  the  owner  or  persons  having 
the  custody  thereof,  or  in  case  of  his  default  in  so  do- 
ing', then  by  the  railroad,  express  company,  car  com- 
pany, common  carrier  other  than  by  water,  or  the 
receiver,  trustee,  or  lessee  of  any  of  them  or  by  the 
owners  or  masters  of  vessels  transporting  the  same  at 
the  reasonable  expense  of  the  owner  or  person  in 
custody  thereof.  Such  carriers  shall,  in  such  case,  have 
a  lien  ujion  the  animals  for  food,  care  and  custody 
furnished,  collectible  at  the  destination  point  in  the 
same  manner  as  the  transportation  charges  are  collected. 
The  carrier  shall  not  be  liable  for  any  detention  of 
any  such  animals,  when  such  detention  is  of  reasonable 
duration  to  enable  compliance  with  the  statute.  Nothing 
in  the  act  shall  be  construed  to  prevent  the  owner  or 
shipper  of  animals  from  furnishing  food  therefor  if 
he  so  desires. 

§  928.  Penalty  for  Non-compliance  with  28-hour 
Live  Stock  Law.  Every  railroad,  express  company, 
car  company,  common  carrier  other  than  by  water,  or 
the  receiver,  trustee,  or  lessee  of  any  of  them,  or  the 
master  or  owner  of  any  steam,  sailing  or  other  vessel 
who  knowingly  and  willfully  fails  to  comply  with  the 
provisions  of  the  first  two  sections  of  the  live  stock  law, 

5.  United  States  v.  Chicago,  St.  160:  United  States  v.  Sioux  City 
P..  M.  &  O.  Ry.  Co.,  245  Fed.  179;  Stock  Yards  Co.,  162  Fed.  556: 
Grand  Trunk  R.  Co.  v.  United  Chicago,  B.  &  Q.  R.  Co.  v.  Slat- 
States,  143  C.  C.  A.  392,  229  Fed.  terly,  76  Neb.  721.  124  Am.  St. 
116;  Chicago,  B.  &  Q.  R.  Co.  v.  Rep.  825,  107  N.  W.  1045;  Chesa- 
United  States,  114  C.  C.  A.  334,  194  peake  &  O.  Ry.  Co.  v.  American 
Fed.  342:  United  States  v.  Atchi-  Exch.  Bank,  92  Va.  495,  44  L.  R. 
son,  T.  &  S.  F.  Ry.  Co.,  166  Fed.  A.  449,  23  S.  E.  935. 
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shall  for  every  siicli  failure  bo  liable  for  a  forfeit  and 
pay  a  penalty  of  not  less  than  $100  nor  more  than  $500." 

§  929.  Statute  not  Applicable  when  Animals  are 
Properly  Cared  For.  The  provisions  of  the  statute 
requiring  live  stock  to  be  unloaded  do  not  apply  when 
animals  are  carried  in  cars,  boats  or  other  vessels  in 
which  they  can  and  do  have  x^roper  food,  water,  space 
and  opportunity  to  rest.'^ 

§  930.  Penalties  may  be  Recovered  by  Civil  Actions. 

Section  4  of  the  act  provides  that  the  penalty  created 
by  the  statute  shall  be  recovered  by  civil  action  in  the 
name  of  the  United  States  in  the  district  court  within 
the  district  where  the  violation  may  have  been  com- 
mitted or  the  person  or  corporation  resides  or  carries 
on  business.  It  is  the  duty  of  United  States  attorneys 
to  prosecute  all  violations  of  the  act  reported  by  the 
Secretary  of  Agriculture,  or  which  come  to  their  notice 
or  knowledge  by  other  means. 

6.      United    States    v.    Chicago,  United  States,  114  C.  C.  A.  334,  194 

St.   P.,  M.   &  O.   R.   Co.,   245   Fed.  Fed.  342;      St.  Joseph  Stockyards 

179;      United    States   v.    Philadel-  Co.  v.  United  States,  110  C.  C.  A. 

phia  &  R.  Ry.-Co.,  238  Fed.  428;  432,  187  Fed.  104;     St.  Louis  &  S. 

Grand    Trunk    R.    Co.    v.  United  F.  R.  Co.  v.  United  States,  94  C.  C. 

States,  143  C.  C.  A.  392,  229  Fed.  A.  437,  169  Fed.  69;     Baltimore  & 

116;      United    States   v.    Philadel-  O.    S.   W.   R.    Co.   v.    J.   A.   Wood 

phia  &  R.  Ry.  Co.,  223  Fed.  213;  &  Co.,  130  Ky.  839,  114  S.  W.  734. 
United    States    v.    Chicago    Junct,  7.      Northern    Pac.    Ry.    Co.    v. 

Ry.    Co.,    211    Fed.    724;      Oregon-  Finch,  225  Fed.  676;     Erie  R.  Co. 

Washington  R.  &  Nav.  Co.  v.  Unit-  v.  United  States,  118  C.  C.  A.  558, 

ed  States,  123  C.  C.  A.  471,  205  Fed.  200  Fed.  406. 
337;      Chicago,  B.  &  Q.  R.  Co.  v. 


CHAPTER   LIU. 
Ff-dkrai.  Boiler  Inspection  Act. 

Sec.  931.     Railroads  and    Employes   Subject   to  Boiler  Inspection  Act. 

Sec.  932.  Duties  and  Obligations  of  Carriers  Under  Boiler  Inspection 
Act. 

Sec.  933.  President  Authorized  to  Appoint  Chief  Inspectors  of  Loco- 
motive  Boilers. 

Sec.  934.  Fifty  Boiler  Inspection  Districts  Created  \\ith  One  Inspec- 
tor for  Each.  < 

Sec.  935.  Duties  of  District  Inspectors  in  the  Enforcement  of  Stat- 
ute and  Rules  Thereunder. 

Sec.  936.  Carrier  May  Appeal  from  Decision  of  Inspector  as  to  Con- 
dition of  Locomotive. 

Sec.  937.  Rules  and  Regulations  for  Inspection  of  Locomotive  Boil- 
ers Required  to  be  Adopted  and  Enforced. 

Sec.  938.     Nature  of  Duty   Created   by   Boiler  Inspection   Act. 

Sec.  939.  Reports  of  Accidents  Affecting  Locomotive  Boilers,  to  be 
Filed  by  Carriers,  When. 

Sec.  940.  Commission  May  Publish  Reports  of  Investigation  of  Ac- 
cidents. 

Sec.  941.     Reports  of  Investigations  not  to  be  Used  in  Damage  Suits. 

Sec.  942.     Penalties  for  Violation  of  Statute. 

Sec.  943.     Terms  "Railroad"  and  "Employes"  Within  Statute   Defined. 

Sec.  944.     Sworn  Reports  of  Inspection  by  Carriers  must  be  Filed. 

Sec.  945.  Chief  Inspector  Required  to  Make  Annual  Report  to  Inter- 
state Commerce  Commission. 

Sec.  946.  Amendment  of  1915  to  Boiler  Inspection  Act  Extending 
Statute  to  all  Parts  of  Locomotives. 

Sec.  947.  State  Laws  Regulating  Headlights  Superseded  by  Amend- 
ment of  1915. 

§  931.  Railroads  and  Employes  Subject  to  Boiler 
Inspection  Act.  The  provisions  of  the  Federal  Boiler 
Inspection  Act  apply  to  all  common  carriers,  their 
officers,  agents  and  employes,  engaged  in  the  trans- 
portation of  passengers,  and  property  by  railroad  in 
the  District  of  Columbia,  in  any  territory  of  the  United 
States  or  from  one  state  or  territory  of  the  United  States 
or  the  District  of  Columbia,  or  any  other  state  or  terri- 
tory of  the  United  States  or  the  District  of  Columbia, 
or  from  any  place  in  the  United  States  to  an  adjacent 
foreigTi  couutrv,  or  from  anv  place  in  the  United  States 
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tliroiioh   a   foreign   eoimtry   to   any  other  place  in   the 
United  States/ 

§  932.  Duties  and  Obligations  of  Carriers  Under 
Boiler  Inspection  Act.  The  Boiler  Inspection  Act  de- 
clares that  it  shall  be  unlawful  for  any  common  carrier, 
its  officers  or  agents  subject  to  the  provisions  thereof, 
to  use  any  locomotive  engine  propelled  by  steam 
power  in  moving  interstate  or  foreign  traffic  unless  the 
boiler  of  said  locomotive  and  appurtenances  thereof 
are  in  proper  condition  and  safe  to  operate  in  the  service 
to  which  the  same  is  put,  that  the  same  may  be  employed 
in  the  active  service  of  such  cannier  in  moving  traffic 
without  unnecessary  peril  to  life  or  limb  and  that  all 
boilers  shall  be  inspected  from  time  to  time  in  accordance 
with  the  provisions  of  the  statute,  and  be  able  to 
withstand  such  test  or  tests  as  may  be  prescribed  in 
the  rules  and  regulations  made  pursuant  to  the  pro- 
visions of  the  statute.^ 

§  933.  President  Authorized  to  Appoint  Chief  In- 
spectors of  Locomotive  Boilers.  Under  the  provisions 
of  section  3  of  the  act,  the  President  is  authorized  by 
and  with  the  advice  and  consent  of  the  Senate,  to 
appoint  a  chief  inspector  and  two  assistant  chief  in- 
spectors of  locomotive  boilers.  They  must  be  selected 
with  reference  to  their  practical  knowledge  of  the  con- 
struction and  repairing  of  boilers,  and  to  their  fitness 
and  ability  to  systematize  and  carry  into  effect  the 
provisions  of  the  statute  relative  to  the  inspection  and 
maintenance  of  locomotive  boilers.  The  act  requires  the 
office  of  the  chief  inspector  to  be  maintained  at  Washing- 
toUj  D.  C,  and  the  Interstate  Commerce  Commission 
is  required  to  provide  such  stenographic  and  clerical 
help  as  the  business  of  the  offices  of  the  chief  inspector 
and  his  assistants  may^  require.  These  three  inspectors 
have  general  superintendence  of  the  other  inspectors 
provided  for  in  the  statute.  They  are  required  to 
direct  them  in  the  duties  imposed  by  the  act  and  to  see 
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that  all  the  requirements  of  the  statute  and  the  rules, 
regulations  and  instructions  made  or  given  thereunder, 
are  o))served  by  common  carriers  subject  thereto. 
The  chief  inspector  receives  a  salarj-  of  $4,000  per  year 
and  the  assistant  chief  inspectors  receive  a  salary  of 
$3,000  per  year;  and  each  of  the  three  are  paid 
traveling  expenses  incurred  in  the  performance  of  his 
duties.^ 

§  934.  Fifty  Boiler  Inspection  Districts  Created 
With  One  Inspector  for  Each.  After  his  appointment, 
the  chief  inspector  is  required  by  the  provisions  of 
Section  4  to  divide  the  ten-itory  comprising  the  several 
states  into  fifty  locomotive  boiler  inspection  districts  so 
arranged  that  the  service  of  the  inspector  appointed 
for  each  district  shall  be  most  effective,  and  so  that 
the  work  required  of  each  inspector  shall  be  substantially 
the  same.  The  Interstate  Commerce  Commission  is 
authorized  to  appoint  fifty  inspectors  of  locomotive 
boilers  who  shall  be  in  the  classified  civil  service,  and 
shall  be  appointed  after  competitive  examination  ac- 
cording to  the  laws  and  rules  of  the  Civil  Service  Com- 
mission. The  chief  inspector  shall  assign  one  inspector 
so  appointed  to  each  of  the  districts  hereinbefore 
named.  Each  inspector  receives  a  salary  of  $1,800  per 
year  and  his  traveling  expenses  while  engaged  in  the 
performance  of  his  duty.  He  receives  in  addition  there- 
to an  annual  allowance  for  office  rent,  stationeiy,  and 
clerical  assistance,  to  be  fixed  by  the  Interstate  Com- 
mission, but  not  to  exceed  in  the  case  of  any  district  in- 
spector $600  per  year.  In  order  to  obtain  the  most 
competent  inspectors,  the  statute  makes  it  the  duty  of 
the  chief  inspector  to  prepare  a  list  of  questions  to  be 
propounded  to  applicants  with  respect  to  the  construction, 
repair,  operation,  testing  and  inspection  of  locomotive, 
boilers,  and  their  practical  experience  in  such  work, 
which  list,  after  he'mg  approved  by  the  Interstate 
Commerce  Commission,  shall  be  used  by  the  Civil  Ser- 
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vice  Commission  as  a  part  of  its  examination.  A  person 
interested,  either  directly  or  indirectly,  in  any  patented 
article  required  to  be  used  on  any  locomotive  under  super- 
vision or  who  is  intemperate  in  his  habits  shall  be 
eligible  to  hold  the  office  of  either  chief  inspector  or 
assistant  or  district  inspector.* 

§  935.  Duties  of  District  Inspectors  in  the  En- 
forcement of  Statute  and  Rules  Thereunder.  Section  6 
of  the  act  declares  that  it  shall  be  the  duty  of  each  in- 
spector to  become  familiar,  so  far  as  practicable,  with 
the  condition  of  each  locomotive  boiler  ordinarily  housed 
or  repaired  in  his  district.  If  any  locomotive  is 
ordinarily  housed  or  required  in  two  or  more  districts, 
then  the  chief  inspector  or  an  assistant  shall  make  such 
division  between  inspectors  as  will  avoid  the  necessity, 
for  duplication  of  work.  Each  inspector  is  required  to 
make  such  personal  inspection  of  the  locomotive  boilers 
under  his  care  from  time  to  time  as  may  be  necessary 
to  fully  carr^^  out  the  provisions  of  the  act,  and  as  may 
be  consistent  with  his  other  duties;  but  he  is  not 
required  to  make  such  inspection  at  stated  times  or  at 
regular  intervals.  His  first  duty  under  the  statute  is 
to  see  that  the  carriers  make  inspections  in  accordance 
with  the  rules  and  regulations  established  or  approved 
by  the  Interstate  Commerce  Commission,  and  that 
carriers  repair  the  defects  which  such  inspections  dis- 
close before  the  boiler  or  boilers  or  appurtenances 
pertaining  thereto  are  again  put  in  service. 

§  936.  Carrier  May  Appeal  from  Decision  of  In- 
spector as  to  Condition  of  Locomotive.  Whenever  any 
district  inspector  shall,  in  the  performance  of  his  duty, 
find  any  locomotive  boiler  or  apparatus  pertaining 
thereto  not  conforming  to  the  requirements  of  the  law 
or  the  rules  and  regulations  established  and  approved 
as  provided  in  section  5,  he  shall  notify  the  carrier  in 
writing  that  the  locomotive  is  not  in  a  serviceable 
condition  and  thereafter  such  boiler  shall  not  be  used 
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until  in  a  serviceable  condition.  But  a  carrier,  when 
notified  by  an  inspector  in  writing  tliat  a  locomotive 
boiler  is  not  in  serviceable  conditon  because  of  de- 
fects set  out  and  described  in  said  notice,  may,  within 
five  days  after  receiving  the  notice,  appeal  to  the  chief 
inspector  by  telegraph  or  by  letter  to  have  the  boiler 
reexamined,  and  upon  receipt  of  the  appeal  from  the 
inspector's  decision,  the  chief  inspector  shall  assign 
one  of  the  assistant  chief  inspectors  or  any  district  in- 
spector other  than  the  one  from  whose  decision  the 
appeal  is  taken,  to  reexamine  and  inspect  the  boiler 
within  fifteen  days  from  the  date  of  notice.  If,  upon 
such  reexamination,  the  boiler  is  found  to  be  in  service- 
able condition,  the  chief  inspector  is  required  to  im- 
mediately notify  the  carrier  in  writing  and  the  boiler 
may  then  be  put  in  service  witliout  further  delay;  but 
if  the  reexamination  of  the  boiler  sustains  the  decision 
of  the  district  inspector,  the  chief  inspector  is  required 
to  notify  the  carrier  at  once  that  the  appeal  is  dis- 
missed, and  upon  receipt  of  such  notice,  the  carrier  may, 
within  thirty  days,  appeal  to  the  Interstate  Commerce 
Commission,  and  upon  such  appeal,  and  after  hearing, 
the  Commission  shall  have  the  power  to  revise,  modify 
or  set  aside  such  action  of  the  chief  inspector  and  de- 
clare the  locomotive  to  be  in  serviceable  condition  and 
authorize  the  same  to  be  operated.  Pending  an  appeal 
as  hereinbefore  provided,  the  requirements  of  the  in- 
spector shall  be  effective.^ 

§  937.  Rules  and  Regulations  for  Inspection  of 
Locomotive  Boilers  Required  to  be  Adopted  and  En- 
forced. Each  carrier  subject  to  the  act  was  required 
to  file  with  the  chief  inspector  within  three  months 
after  the  approval  of  the  statute,  rules  and  regulations 
for  the  inspection  of  locomotive  boilers  which,  after 
hearing  and  approval  by  the  Interstate  Commerce  Com- 
mission, with  such  modification  as  the  Commission 
requires,  became  obligator^^  upon  such  carrier.  If, 
however,    any    carrier    subject    to    the    statute    fail    to 
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file  rules  and  instructions,  the  chief  inspector  is  re- 
quired to  prepare  rules  and  instmctions  for  the  in- 
spection of  locomotive  boilers,  to  be  observed  by  such 
carrier,  which  rules  and  instructions,  when  approved 
by  the  Interstate  Commerce  Commission,  and  served 
upon  the  caiTier,  became  obligatory.  A  proviso  to 
section  5  prescribed  that  such  common  carrier  may  from 
time  to  time  change  the  rules  and  regulations  provided 
for,  but  such  change  shall  not  take  effect  until  the 
new  rules  and  regulations  shall  have  been  filed  with  and 
approved    by    the    Interstate    Commerce    Commission. 

§  938.    Nature  of  Duty  Created  by  Boiler  Inspection 

Act.  The  supreme  court  of  appeals  of  Virginia  held 
that  the  Boiler  Inspection  Act  did  not  impose  upon  the 
carrier  the  absolute  duty  to  provide  and  maintain  the 
appliances  therein  mentioned  at  all  times  and  under 
all  circumstances  in  proper  condition.  In  this  respect 
the  court  found  that  the  statute  was  different  from  the 
Safety  Appliancce  Act."  "It  will  be  observed,"  said 
the  court,  "that  the  safety  appliances  considered  in 
the  foregoing  and  analogous  cases,  either  work  auto- 
matically, as  couplers  which  operate  by  impact,  or  else 
are  simply  contrivances,  as  draw  bars  and  the  like, 
which  are  the  objects  rather  than  the  subjects  of  action, 
and  when  once  placed  in  position  remain  intact  ana 
discharge  their  functions  until  changed  by  some  active 
agency.  A  locomotive  engine,  on  the  other  hand, 
however  perfect  its  condition  may  be,  in  its  operation 
calls  for  the  continuous  exercise  of  a  high  degree  of 
skill  and  experience,  and  the  constant  supervision  and 
attention  of  the  engineer.  In  other  words,  the  two 
classes  of  instrumentalities  are  so  inherently  diverse  in 
character  and  use  that  rules  which  would  be  reason- 
able and  appropriate  in  respect  to  the  one  class  would 
be  impossible  of  practical  application  to  the  other.  The 
avowed  object  of  the  Boiler  Act,  it  is  true,  is  to  promote 
the  safety  of  employes  and  travelers,  and  to  that  end 
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section  2  doclaros  tliat  from  and  after  July  1, 1911,  it  .shall 
be  unlawful  for  any  common  carrier  to  use  any  loco- 
motive enp^ine  ])ro])elled  l)y  steam  power  in  movinc^ 
interstate  or  forci.un  traffic  unless  the  boiler  and 
appurtenances  thereof  are  in  proper  condition  and  safe  to 
operate  in  the  service  to  which  the  same  is  put;  that 
thesamemay  be  employed  in  the  active  sennce  of  such 
carrier  in  movin^e:  traffic  without  unnecessary  peril  to 
life  and  limb.  When,  therefore,  the  carrier  has  dis- 
charc:ed  his  statutory  duty  to  the  engineer  by  turnini^ 
over  to  him  a  locomotive  engine  and  boiler  and  ap- 
purtenances in  i)roper  condition  and  safe  to  operate, 
it  is  not  answerable  to  the  engineer  as  an  insurer  of  his 
safety  throughout  the  run;  and,  in  order  for  his  personal 
representative  to  maintain  an  acton  for  his  death  caused 
by  the  explosion  of  the  boiler,  the  burden  rests  upon 
the  plaintiff  to  show  that  the  defendant  has  been  guilty 
of  the  negligence  charged  in  the  declaration." 

§  939.  Reports  of  Accidents  Affecting  Locomotive 
Boilers,  to  be  Filed  by  Carriers,  When.  In  case  of  an 
accident  resulting  from  any  cause  to  a  locomotive 
boiler  or  its  appurtenances  causing  serious  injury  or 
death  to  one  or  more  persons,  the  carrier  owning  or 
operating  such  locomotive  is  required  to  make  a  state- 
ment forthwith  in  writing  of  the  fact  of  such  accident 
to  the  chief  inspector.  The  chief  inspector  or  one  of 
his  assistants  or  such  inspector  as  he  may  designate 
is  then  required  to  investigate  the  facts  conceraing 
such  accident.  When  the  locomotive  is  disabled  to  the 
extent  that  it  cannot  be  run  by  its  own  steam,  the 
carrier  is  re(jure(l  to  i)reserve  the  part  or  parts  affected 
l)y  the  accident  so  far  as  possible  without  hinderance  or 
interference  to  traffic  until  after  the  inspection.  The 
inspector  making  the  investigation  shall  examine  or 
cause  to  be  examined  thoroughly  the  boiler  or  the  part 
affected,  making  full  and  detailed  report  of  the  cause 
of   the   accident   to   the   chief   inspector/ 
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§  940.  Commission  May  Publish  Reports  of  In- 
vestigation of  Accidents.  The  Interstate  Commerce 
Commission  is  anthorized  at  any  time  to  call  upon  the 
chief  inspector  for  a  report  of  any  accident  embraced 
within  the  statute,  and  upon  receipt  of  said  report, 
if  it  deems  it  to  the  public  interest,  make  reports  of 
such  investigation,  stating  the  cause  of  the  accident, 
together  with  such  recommendations  as  it  deems  proper. 
Such  reports  shall  be  made  public  in  such  manner  as 
the  Commission  deems  proper.^ 

§  941.  Reports  of  Investigation  not  to  be  Used  in 
Damage  Suits.  The  Act  provides  that  no  report  of  any 
accident  required  to  be  made  under  the  statute  or  any 
part  thereof  shall  be  admitted  as  evidence  or  used  for 
any  purpose  in  any  suit  or  action  for  damages  growing 
out  of  any  matter  mentioned  in  the  report  or  investiga- 
tion.^ 

§   942.    Penalties    for   Violation   of    Statute.      All 

common  carriers  violating  the  provisions  of  the  Boiler 
Inspection  Act,  or  any  rule  or  regulation  made  there- 
under, or  anA^  lawful  order  of  any  inspector,  shall  be 
liable  to  a  penalty  of  One  Hundred  Dollars  for  each  and 
eveiy  such  violation,  to  be  recovered  in  a  suit  or  suits  to 
be  brought  by  the  United  States  attorney  in  the  district 
court  of  the  United  States  having  jurisdiction  in  the 
locality  where  such  violation  shall  have  been  committed. 
The  statute  declares  it  to  be  the  duty  of  such  attorneys, 
subject  to  the  direction  of  the  attorney  general,  to  bring 
such  suits  upon  duly  verified  information  being  lodged 
with  them  respectively,  of  such  violations  having  occur- 
red. The  act  makes  it  the  duty  of  the  chief  inspector  of 
locomotive  boilers  to  give  information  to  the  proper 
United  States  attorney  of  all  violations  of  the  statute 
coming  to  his  knowledge. 

§  943.  Terms  "Railroad"  and  "Employes"  Within 
Statute    Defined.     The    term    "railroad,"    used    in    the 
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Boiler  Inspection  Act,  includes  all  the  roads  in  use  by 
any  common  carrier  operating  a  railroad,  whether 
owned  or  operated  under  a  contract,  agreement,  or 
lease.  The  term  "employes,"  as  used  in  tfie  Act,  in- 
cludes persons  actually  engaged  in  or  connected  with  the 
movement  of  any  train.^° 

§  944.  Sworn  Reports  of  Inspection  by  Carriers 
must  be  Filed.  Every  carrier  subject  to  tlie  Boiler 
Inspection  Act  is  required  to  file  with  the  district  in- 
spector, under  the  oath  of  the  proper  officer  or  employe, 
a  duplicate  of  the  I'eport  of  each  inspector  required  by 
the  rules  and  regulations  promulgated  under  the  statute, 
and  shall  also  file  with  such  inspector,  under  the  oath 
of  the  proper  ofBcer  or  employe,  a  report  showing  the 
repair  of  the   defects  disclosed  by  the   inspection. 

§  945.  Chief  Inspector  Required  to  Make  Annual 
Report  to  Interstate  Commerce  Commission.  Section  7 
of  the  act  requires  the  chief  inspector  to  make  an  annual 
report  to  the  Interstate  Commerce  Commission  of  the 
work  done  during  the  year,  and  shall  therein  make  such 
recommendations  for  the  betterment  of  the  service  as  he 
may  desire. 

§  946.  Amendment  of  1915  to  Boiler  Inspection 
Act   Extending   Statute   to   all   Parts    of   Locomotives. 

•An  amendment  to  the  Boiler  Inspection  Act,  approved 
March  4,  1915,"  provides  that  section  2  of  the  act  shall 
apply  to  and  include  the  entire  locomotive  and  tender 
and  all  parts  and  appurtenances  thereof.  It  is  further 
provided  in  the  amendatory  act  that  the  chief  inspector 
and  the  two  assistant  chief  inspectors,  together  with  all 
the  district  inspectors  appointed  under  the  original 
statute,  shall  inspect  and  shall  have  the  same  powers 
and  duties  with  respect  to  all  the  parts  or  appurtenances 
of  the  locomotive  and  tender  that  they  theretofore  had 
with  respect  to  the  boiler  of  a  locomotive  and  the 
appurtenances  thereof  and  the  original  act  shall  apply 
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to  and  include  the  entire  locomotive  and  tender  and  all 
parts  thereof  with  the  same  force  and  effect  as  it  then  ap- 
plied to  locomotive  boilers  and  their  appurtenances.  A  fur- 
ther provision  of  the  amendatory  act  declared  that  all  in- 
spectors and  applicants  for  position  of  inspector  shall  be 
reexamined  touching  their  classifications  and  fitness  with 
respect  to  the  additional  duties  imposed  by  the  amenda- 
tory statute.  Section  3  of  the  act  of  1915  provided  that 
nothing  therein  should  be  held  to  alter,  amend,  change,  re- 
peal or  modify  any  other  act  of  Congress  than  the  Boiler 
Inspection  Act,  or  any  order  of  the  Interstate  Commerce 
Commission  promulgated  under  the  Safety  Appliance 
Act. 

§  947.  State  Laws  Regulating  Headlights  Super- 
seded by  Amendment  of  1915.  The  federal  Supreme 
Court  on  June  8,  1914  held  that  the  enactment  of  the 
federal  Boiler  Inspection  Act  did  not  provide  for  the 
regulation  of  locomotive  headlights  and  therefore,  in  the 
absence  of  national  legislation  or  regulation,  state  laws 
requiring  headlights  were  valid  even  as  to  interstate 
trains.^^  But  the  amendment  of  1915  to  the  Boiler 
Inspection  Act  specifically  provides  that  all  the  pro- 
visions of  the  original  statute  shall  apply  to  and  include 
the  entire  locomotive  and  all  parts  thereof.  The  effect, 
therefore,  of  the  amendment  is  to  render  nugatory  all 
state  laws  regulating  headlights  on  interstate  engines. 
Such  was  the  conclusion  of  the  Court  of  Appeals  of 
Alabama  in  construing  the  amendment  of  1915." 
"Viewing  the  amendatory  Act  of  Congress  of  March  4, 
1915,"  said  the  court,  "and  the  objects  obviously  de- 
signed to  be  attained,  namely,  the  safety  of  interstate! 
commerce,  and  all  those  who  are  employed  in  its 
movement,  we  cannot  escape  the  conclusion  that  Con- 
gress had  thereby  so  manifested  a  clear  intent  to  occupy 
the  field  with  respect  to  the  entire  equipment  of 
locomotives  engaged  in  interstate  commerce,  and  every 

12.     Atlantic  Coast  Line  R.  Co.  13.     Louisville   &   N.   R.   Co.   v. 
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part  thereof,  as  to  exclude  the  right  of  the  state,  and 
that  upon  its  approval,  and  irrespective  of  what  may 
have  been  done  by  tlie  commission  thereunder,  it  was 
in  effect  a  caveat  or  warning  to  the  states.  The  im- 
portant fact  tliat  the  commission  liad  not  made  any 
specific  rule  with  respect  to  headlights  on  locomotives, 
of  the  entire  e(iuipment  of  which  it  liad  assumed  general 
supervision— its  silence  on  the  subject — may  well  be 
taken  as  an  indication  that  existing  conditions,  up  to 
the  time  it  did  promulgate  such  rules  under  and  by 
virtue  of  the  authority  conferred  by  said  act,  were 
deemed  by  the  commission  satisfactory.  That  was 
merely  one  of  the  details  of  a  broad  and  general  subject, 
which  details  seem  to  have  been  given  attention  after 
proper  tests  and  investigation  had  been  made.  See 
orders  and  niles  promulgated  by  the  Interstate  Com- 
merce Commission  of  June  6  and  December  26,  1916, 
relating  to  headlights  required  to  be  used  on  locomo- 
tives." 


CHAPTER  LIV. 
Federal  Ash  Pan  Act. 

Sec.  948.  Federal  Ash  Pan  Act. 

Sec.  949.  Penalties  for  Violation  of  the  Act. 

Sec.  950.  Duties  of  Interstate  Commerce  Commission. 

Sec.  951.  Receivers   are   Common   Carriers   within   the   Act. 

Sec.  952.  Statute  not  Applicable  to  Electric  Locomotives. 

§  948.  Federal  Ash  Pan  Act.  A  federal  statute 
approved  May  30,  1908,^  known  as  the  Ash  Pan  Act, 
provides  that  it  shall  be  unlawful  for  any  common 
carrier  engaged  in  interstate  or  foreign  commerce  by 
railroad  to  use  any  locomotive  in  moving  interstate  or 
foreign  traffic,  not  equipped  with  an  ash  pan,  whicli  can 
be  dumped  or  emptied  and  cleaned  without  the  necessity 
of  any  employe  going  under  such  locomotive.     Section 

2  of  the  act  makes  the  same  requirement  of  all  common 
carriers  by  railroad  in  any  territory''  of  the  United 
States  or  the  District  of  Columbia. 

§  949.     Penalties  for  Violation  of  the  Act.     Section 

3  of  the  Ash  Pan  Act  declares  that  any  such  common 
carrier  using  any  Jocomotive  in  violation  of  any  of  the 
provisions  of  the  act,  shall  be  liable  to  a  penalty  of  Two 
Hundred  Dollars  for  each  and  every  violation,  to  be 
recovered  in  a  suit  or  suits  to  be  brought  by  the 
United  States  District  Attorney  in  the  district  court  of 
the  United  States  having  jurisdiction  in  the  locality 
where  such  violation  shall  have  been  committed.  The 
district  attorney  is  required  to  bring  such  suits  upon 
duly  verified  information  being  lodged  with  him  of 
such  violation  having  occurred. 

§  950.    Duties  of  Interstate  Commerce  Commission. 

The  act  declares  it  to  be  the  duty  of  the  Interstate 
Commerce  Commission  to  lodge  with  the  proper  district 
attorney  infoiTnation  of  any  violation  as  may  come  to 

1.     35  Stat,  at  L.  476,  Appendix    M,  infra. 

(1502) 


^  952]  Ash  Pan  Act.  1503 

its  knowledge.  Section  4  provides  that  it  sliall  be  the 
duty  of  the  Interstate  Commerce  Commission  to  enforce 
the  provisions  of  the  act,  and  all  powers  theretofore 
granted  to  the  Commission  are  extended  to  it  for  the 
purpose  of  enforcing  the  Ash  Pan   Act. 

§  951.  Receivers  are  Common  Carriers  within  the 
Act.  Section  5  of  the  act  ])rovidcs  that  tlic  temi 
"common  carrier"  shall  include  the  receiver  or  receiv- 
ers or  other  persons  or  corporations  charged  with  the 
duty  of  the  managemont  and  operation  of  the  business 
of  a  common  carrier. 

§  952.  Statute  not  Applicable  to  Electric  Locomo- 
tives. It  is  provided  by  section  6  of  the  act  that  noth- 
ing in  the  provisions  thereof  shall  apply  to  any  locomo- 
tive upon  wiiich,  by  reason  of  the  use  of  oil,  electricity, 
or   other   such    agency,    an   ash   pan   is   not   necessary. 


CHAPTER  LV. 

Federal  Accident  Reports  Act.     • 

Sec.  953.  Duties  of  Common  Carriers  under  Federal  Accident  Re- 
ports Act. 

Sec.  954.  Terms  "Interstate  Commerce"  and  "Foreign  Commerce" 
Within  Statute  Defined. 

Sec.  955.  Penalty  for  Failure  to  Make  Such  Reports  Within  Thirty 
Days  After  End  of  Each  Month. 

Sec.  956.  Interstate  Commerce  Commission  Authorized  to  Investigate 
all  Collisions,  Derailments,  etc.  m 

Sec.  957.  Reports  of  such  Investigations  may  be  Published  but  may 
not  be  Used  in  Damage  Suits. 

§  953.  Duties  of  Common  Carriers  under  Federal 
Accident  Reports  Act.  The  Federal  Accident  Reports 
Act,  approved  May  6,  1910  provides  that  it  shall  be  the 
duty  of  the  general  manager,  superintendent  or  other 
proper  officer  of  every  common  carrier  engaged  in  inter- 
state or  foreign  commerce  by  railroad  to  make  to  the 
Interstate  Commerce  Commission,  at  its  office  in 
Washington,  D.  C.  a  monthly  report,  under  oath,  of  all 
collisions,  derailments,  or  other  accidents  resulting  in 
injury  to  persons,  equipment,  or  roadbed  arising  from 
the  operation  of  such  railroad  under  such  rules  and 
regulations  as  may  be  prescribed  by  the  Commission, 
which  report  shall  state  the  nature  and  causes  thereof 
and  the  circumstances  connected  therewith.^ 

§  954.  Terms  "Interstate  Commerce"  and  "For- 
eign Commerce"  Within  Statute  Defined.  The  term 
"interstate  commerce"  as  used  in  the  Accident  Reports 
Act  includes  transportation  from  any  state  or  territory 
or  the  District  of  Columbia  to  any  other  state  or 
territorv^  or  the  District  of  Columbia.  The  term  "for- 
eign commerce"  as  used  in  the  act  includes  transporta- 
tion from  any  state  or  territory  or  the  District  of 
Columbia  to  any  foreign  country,  and  from  any  foreign 

1.     Section  1,  Federal  Accident     Reports  Act,  Appendix  N. 
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country,   to   any   state   or   territor>'   or   the   District   of 
Columbia. 

§  955.  Penalty  for  Failure  to  Make  Such  Reports 
Within  Thirty  Days  After  End  of  Each  Month.  If  any 
common  carrier  fails  to  maixc  siu^ii  rcijoii  within  thiily 
days  after  the  end  of  any  montli,  it  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
by  a  court  of  ('omi)etent  jurisdiction,  shall  be  punished 
by  a  fine  of  not  more  than  One  Hundred  DoHars  for 
each  and  eveiy  offense  and  for  every  day  during  which 
it  shall  fail  to  make  such  report  aflcr  the  time  specified 
for  making   the   same." 

§  956.  Interstate  Commerce  Commission  Author- 
ized to  Investigate  all  Collisions,  Derailments,  etc. 
Section  3  of  the  Accident  Reports  Act  provides  that  the 
Interstate  Commerce  Commission  shall  have  authority 
to  investigate  all  collisions,  derailments,  or  other 
accidents  resulting  in  serious  injury  to  person  or  to  the 
property  of  a  railroad  occurring  on  the  line  of  any 
common  carrier  engaged  in  interstate  or  foreign  com- 
merce by  railroad.  The  Commission  or  any  impartial 
investigator  authorized  by  the  Commission,  has  authority 
to  investigate  such  collisions,  derailments,  or  other 
accidents,  and  all  the  attending  facts,  conditions  and 
circumstances,  and,  for  that  purpose,  may  subpoena 
witnesses,  administer  oaths,  take  testimony,  and  require 
the  production  of  books,  papers,  orders,  memoranda, 
exhibits,  and  other  evidence  and  shall  be  provided  by 
said  carriers  with  all  reasonable  facilities.  But  if  an 
accident  is  investigated  by  a  commission  of  a  state  in 
which  it  occurred,  the  Interstate  Commerce  Commission 
shall,  if  convenient,  make  any  investigation  it  may  have 
previously  determined  upon,  at  the  same  time  as,  and  in 
connectioii    with,    the    state    commission    investigation. 

§  957.  Reports  of  such  Investigations  may  be 
Published    but    may   not    be    Used    in    Damage    Suits. 

2.    Section  2. 
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The  Commission  is  authorized  under  the  statute  when 
it  deems  it  to  the  public  interest,  to  make  reports  of 
such  investigations,  stating  the  cause  of  the  accident, 
together  with  such  recommendations  as  it  deems  proper. 
Such  reports  shall  be  made  public  in  such  manner  as 
the  Commission  deems  proper.  The  Commission  is 
authorized  to  prescribe  for  the  carriers  a  method  and 
foiTQ  of  making  the  reports  required.^  Section  4  of  the 
act  provides  that  neither  said  report  nor  any  report  of 
said  investigation  nor  any  part  thereof,  shall  be  deemed 
as  evidence  or  used  for  any  purpose  in  any  suit  or 
action  for  damages  growing  out  of  any  matter  mention- 
ed in  the  report  or  investigation. 

3.     Section  5. 


Sec. 
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Sec. 
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Sec. 
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CHAPTER   LVI. 
The  Adamson  Law. 

Eight  Hours   shall  be   Deemed   Day's  Work   for  Purpose  of 

Reckoning   Compensation   of  Interstate   Employes. 
Railroads  and    Employes    Excepted    from   the   Provisions  of 

the  Statute. 
President    Empowered    to   Appoint  Commission    to   Observe 

Operation  and  Effect  of  Eight  Hour  Wage  Law. 
Wages  of  Railway  Employes  Subject  to  Statute  not  to  be 

Reduced  Pending  Report  of  Commission. 
Penalty  for  Violation  of  the  Adamson  Act. 
Adamson  Act  a  Valid  Exercise  of  Power  of  Congress  Under 

Commerce  Clause. 

§  958.  Eight  Hours  shall  be  Deemed  Day's  Work 
for  Purpose  of  Reckoning  Campensation  of  Interstate 
Employes.  The  Act  of  Congress  known  as  the  Adamson 
Act,  approved  Sept.  3,  1916^  provides  that  eight  hours 
shall,  in  contracts  for  labor  service,  be  deemed  a  day's 
work  and  the  measure  or  standard  of  a  day's  work  for 
the  purpose  of  reckoning  the  compensation  for  service 
of  all  employes  employed  by  any  common  carrier  by 
railroad,  subject  to  the  provisions  of  the  Interstate 
Commerce  Act  as  amended,  and  who  are  actually  en- 
gaged in  any  capacity  in  the  operation  of  trains  used  for 
the  transportation  of  persons  or  property  on  railroads 
from  any  state  or  territory  of  the  United  States  or  the 
District  of  Columbia  to  any  other  state  or  territory  of 
the  United  States  or  the  District  of  Columbia,  or  from 
one  place  in  a  territory  to  another  place  in  the  same 
territory  or  from  any  place  in  the  United  States  to  an 
adjacent  foreign  countiy,  or  from  any  place  in  the 
United  States  through  a  foreign  country  to  any  other 
place   in  the  United   States.^ 

§  959.  Railroads  and  Employes  Excepted  from  the 
Provisions  of  the  Statute.     The  Adamson  Act  does  not 

1.     39   Stat,  at  L.  721.  2.      Section    1    of    the   Adamson 

Act,  Appendix  0,  infra. 
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apply  to  railroads  independently  owned  and  operated 
not  exceeding  100  miles  in  length,  electric  street  rail- 
roads and  electric  interurban  railroads  or  their  employes 
even  when  engaged  in  interstate  and  foreign  commerce. 
But  railroads,  thongli  less  than  100  miles  in  length, 
whose  principal  business  is  leasing  or  furnishing  terminal 
or  transfer  facilities  to  other  railroads,  or  are  themselves 
engaged  in  transfers  of  freight  between  railroads  or 
between  railroads  and  industrial  plants  as  well  as  their 
employes  enaged  in  any  capacity  in  the  operation  of 
trains  used  for  the  transportation  of  persons  or  property 
on  railroads  in  interstate  and  foreign  commerce,  are 
within  the  terms  of  the  statute.^ 

§  960.  President  Empowered  to  Appoint  Com- 
mission to  Observe  Operation  and  Effect  of  Eight  Hour 
Wage  Law.  Section  2  of  the  Adamson  Act  provides 
that  the  President  shall  appoint  a  commission  of  three, 
which  shall  observe  the  operation  and  effect  of  the  in- 
stitution of  the  eight  hour  standard  work  day  as  defined 
in  section  1  of  the  statute,  and  the  facts  and  conditions 
affecting  the  relations  between  the  carriers  and  the  em- 
ployes during  a  period  of  not  less  than  six  months  nor 
more  than  nine  months  in  the  discretion  of  the  com- 
mission, and,  within  thirty  days  thereafter,  such  com- 
mission shall  report  its  findng  to  the  President  and 
Congress.  Each  member  of  the  Commission  shall  re- 
ceive such  compensation  as  may  be  fixed  by  the 
President.* 

§  961.  Wages  of  Railway  Employes  Subject  to 
Statute  not  to  be  Reduced  Pending  Report  of  Com- 
mission. It  is  provided  in  section  3  of  the  Act  that 
pending  the  report  of  the  commssion  mentioned  in  the 
foregoing  paragraph,  and  for  a  period  of  thirty  days 
thereafter,  the  compensation  of  railway  employes  sub- 
ject to  the  act  for  a  standard  eight  hour  work  day 
shall  not  be  reduced  below  the  standard  in  effect  at  the 
time  of  the  enactment  of  the  statute,  and  it  is  further 

3.     Section  1.  4.     Section  2. 
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provided  tliat  i'or  all  necessary  time  iu  excess  of  eiglit 
liours  sucli  employes  shall  be  paid  at  the  rate  not  less 
than  i)ro  rata  rale  for  siidi  standard  ciuld  lioiii-  woi'k- 
day. 

§  962.     Penalty  for  Violation  of  the  Adamson  Act. 

Section  4  of  the  act  i)rovides  that  any  p(!rson  violating 
any  of  the  provisions  of  the  ace  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction,  shall  be  fined  not 
less  than  $100  nor  more  than  $1,000,  or  imprisoned  not 
to  exceed  one  year  or  both. 

§  963.  Adamson  Act  a  valid  Exercise  of  Power  of 
CongTess  Under  Commerce  Clause.  In  Wilson  v.  New,'^ 
the  federal  Supreme  Court  held  that  the  Adamson  Act 
was  valid  and  a  proper  exercise  of  the  power  of  Con- 
gress under  the  Commerce  clause.^ 

5.     243  U.  S.  332,  61  L.  Ed.  755,      938,  Ann.  Cas.  1918A  1024. 
37   Sup.   Ct.   298,   L.   R.   A.   1917E  6.     See  Section  14,  supra. 
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Appendix  A. 

TiiK  Act  to  Rkgtlatk  Commerce  as  Amenukd. 

Sec.  1.  That  the  provisions  of  this  Act  shall  apply  to  any  cor- 
poration or  any  person  or  persons  engaged  in  the  transportation  of  oil 
or  other  commodity,  except  water  and  except  natural  or  artificial  gas, 
by  means  of  pipe  lines,  or  partly  by  pipe  lines  and  partly  by  railroad, 
or  partly  by  pipe  lines  and  partly  by  water,  and  to  telegraph,  telephone, 
and  cable  companies  (whether  wire  or  wireless)  engaged  in  sending 
messages  from  one  State,  Territory,  or  District  of  the  United  States 
to  any  other  State,  Territory,  or  District  of  the  United  States,  or  to 
any  foreign  country,  who  shall  be  considered  and  held  to  be  common 
carriers  within  the  meaning  and  purpose  of  this  Act,  and  to  any  com- 
mon carrier  or  carriers  engaged  in  the  transportation  of  passengers 
or  property  wholly  by  railroad  (or  partly  by  railroad  and  partly  ty 
water  when  both  are  used  under  a  common  control,  management,  or 
arrangement  for  a  continuous  carriage  or  shipment),  from  one  State 
or  Territory  of  the  United  States  or  the  District  of  Columbia,  to  any 
other  State  or  Territory  of  the  United  States  or  the  District  of  Colum- 
bia, or  from  one  place  in  a  Territory  to  another  place  in  the  same 
Territory,  or  from  any  place  in  the  United  States  to  an  adjacent  for- 
eign country,  or  from  any  place  in  the  United  States  through  a  foreign 
country  to  any  other  place  in  the  United  States,  and  also  to  the 
transportation  in  like  manner  of  property  shipped  from  any  place  in 
the  United  States  to  a  foreign  country  and  carried  from  such  place  to 
a  port  of  transshipment,  or  shipped  from  a  foreign  country  to  any 
place  in  the  United  States  and  carried  to  such  place  from  a  port  of 
entry  either  in  the  United  States  or  an  adjacent  foreign  country; 
Provided,  howcvc)-,  That  the  provisions  of  this  Act  shall  not  apply  to 
the  transportation  of  passengers  or  property,  or  to  the  receiving,  de- 
livering, storage,  or  handling  of  property  wholly  within  one  State  and 
not  shipped  to  or  from  a  foreign  country  from  or  to  any  State  or 
Territory  as  aforesaid,  nor  shall  they  apply  to  the  transmission  of 
messages  by  telephone,  telegraph,  or  cable  wholly  within  one  State 
and  not  transmitted  to  or  from  a  foreign  country  from  or  to  any  State 
or  Territory  as  aforesaid. 

The  term  '"common  carrier'"  as  used  in  this  Act  shall  include 
express  companies  and  sleeping  car  companies.  The  term  "railroad" 
as  used  in  this  Act  shall  include  all  bridges  and  ferries  used  or  oper- 
ated in  connection  with  any  railroad,  and  also  all  the  road  in  use  by 
any  corporation  operating  a  railroad,  whether  owned  or  operated  under 
a  contract,  agreement,  or  lease,  and  shall  also  include  all  switches, 
spurs,  tracks,  and  terminal  facilities  of  every  kind  used  or  necessary 
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in  the  transportation  of  the  persons  or  property  designated  herein, 
and  also  all  freight  depots,  yards,  and  grounds  used  or  necessary  in 
the  transportation  or  delivery  of  any  of  said  property;  and  the  term 
"transportation"  shall  include  cars  and  other  vehicles  and  all  instru- 
mentalities and  facilities  of  shipment  or  carriage,  irrespecitve  of 
ownership  or  of  any  contract,  express  or  implied,  for  the  use  thereof 
and  all  services  in  connection  with  the  receipt,  delivery,  elevation,  and 
transfer  in  transit,  ventilation,  refrigeration  or  icing,  storage,  and 
handling  of  property  transported;  and  it  shall  be  the  duty  of  every 
carrier  subject  to  the  provisions  of  this  Act  to  provide  and  furnish 
such  transportation  upon  reasonable  request  therefor,  and  to  estab- 
lish through  routes  and  just  and  reasonable  rates  applicable  thereto; 
and  to  provide  reasonable  facilities  for  operating  such  through  routes 
and  to  make  reasonable  rules  and  regulations  with  respect  to  the  ex- 
change, interchange,  and  return  of  cars  used  therein,  and  for  the 
operation  of  such  through  routes,  and  providing  for  reasonable  com- 
pensation to  those  entitled  thereto. 

All  charges  made  for  any  service  rendered  or  to  be  rendered  in 
the  transportation  of  passengers  or  property  and  for  the  transmission 
of  messages  by  telegraph,  telephone,  or  cable,  as  aforesaid;  or  in  con- 
nection therewith,  shall  be  just  and  reasonable;  and  every  unjust  and 
unreasonable  charge  for  such  service  or  any  part  thereof  is  prohibited 
and  declared  to  be  unlawful:  Provided,  That  messages  by  telepraph, 
telephone,  or  cable,  subject  to  the  provisions  of  this  Act,  may  be  class- 
ified into  day,  night,  repeated,  unrepeated,  letter,  commercial,  press. 
Government,  and  such  other  classes  as  are  just  and  reasonable,  and 
different  rates  may  be  charged  for  the  different  classes  of  messages: 
And  provided  further,  That  nothing  in  this  Act  shall  be  construed  to 
prevent  telephone,  telegraph,  and  cable  companies  from  entering  into 
contracts  with  common  carriers,  for  the  exchange  of  services. 

And  it  is  hereby  made  the  duty  of  all  common  carriers  subject  to 
the  provisions  of  this  Act  to  establish,  observe,  and  enforce  just  and 
reasonable  classifications  of  property  for  transportation,  with  refer- 
ence to  which  rates,  tariffs,  regulations,  or  practices  are  or  may  be 
made  or  prescribed,  and  just  and  reasonable  regulations  and  practices 
affecting  classifications,  rates,  or  tariffs,  the  issuance,  form,  and  suD- 
stance  of  tickets,  receipts,  and  bills  of  lading,  the  manner  and  method 
of  presenting,  marking,  packing,  and  delivering  property  for  trans- 
portation, the  facilities  for  transportation,  the  carrying  of  personal, 
sample,  and  excess  baggage,  and  all  other  matters  relating  to  or 
connected  with  the  receiving,  handling,  transporting,  storing,  and  de- 
livery of  property  subject  to  the  provisions  of  this  Act  which  may  be 
necessary  or  proper  to  secure  the  safe  and  prompt  receipt,  handling, 
transportation,  and  delivery  of  property  subject  to  the  provisions  of 
this  Act  upon  just  and  reasonable  terms,  and  every  such  unjust  and 
unreasonable  classification,  regulation,  and  practice  with  reference  to 
commerce  between  the  States  and  with  foreign  countries  is  prohibited 
and  declared  to  be  unlawful. 
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No  common  carrier  subject  to  the  provisions  of  this  Act  shall, 
after  January  first,  nineteen  hundred  and  seven,  directly  or  indirect- 
ly, issue  or  give  any  interstate  free  ticket,  free  pass,  or  free  trans- 
portation for  passengers,  except  to  its  employees  and  their  families, 
its  officers,  agents,  surgeons,  physicians,  and  attorneys  at  law;  to 
ministers  of  religion,  traveling  secretaries  of  railroad  Young  Men's 
Christian  Associations,  inmates  of  hospitals  and  charitable  and  ele 
emosynary  institutions,  and  persons  exclusively  engaged  in  charitable 
and  eleemosynary  work;  to  indigent,  destitute,  and  homeless  persons, 
and  to  such  persons  when  transported  by  charitable  societies  or  hos- 
pitals, and  the  necessary  agents  employed  in  such  transportation;  to 
inmates  of  the  National  Homes  or  State  Homes  for  Disabled  Volun- 
teer Soldiers,  and  of  Soldiers'  and  Sailors'  Homes,  including  those 
about  to  enter  and  those  returning  home  after  discharge;  to  necessary 
care  takers  of  live  stock,  poultry,  milk,  and  fruit;  to  employees  on 
sleeping  cars,  express  cars,  and  to  linemen  of  telegraph  and  telephone 
companies;  to  Railway  Mail  Service  employees,  post-office  inspectors, 
custom  inspectors,  and  immigration  inspectors;  to  newsboys  on  trains, 
baggage  agents,  witnesses  attending  any  legal  investigation  in  which  the 
common  carrier  is  interested,  persons  injured  in  wrecks  and  physicians 
and  nurses  attending  such  persons:  Provided,  That  this  provision 
shall  not  be  construed  to  prohibit  the  interchange  of  passes  for  the 
officers,  agents,  and  employees  of  common  carriers,  and  their  families; 
nor  to  prohibit  any  common  carrier  from  carrying  passengers  free 
with  the  object  of  providing  relief  in  cases  of  general  epidemic,  pestil- 
ence, or  other  calamitous  visitation:  And  provided  further.  That  this 
provision  shall  not  be  construed  to  prohibit  the  privilege  of  passes  or 
franks,  or  the  exchange  thereof  with  each  other,  for  the  officers,  agents, 
employees,  and  their  families  of  such  telegraph,  telephone,  and  cable 
lines,  and  the  officers,  agents,  employees  and  their  families  of  other 
common  carriers  subject  to  the  provisions  of  this  Act:  Provided 
further,  That  the  term  "employees"  as  used  in  this  paragraph  shall 
include  furloughed,  pensioned,  and  superannuated  employees,  persons 
who  have  become  disabled  or  infirm  in  the  service  of  any  such  common 
carrier,  and  the  remains  of  a  person  killed  in  the  employment  of  a 
carrier  and  ex-employees  traveling  for  the  purpose  of  entering  the 
service  of  any  such  common  carrier;  and  the  term  "families"  as  used 
in  this  paragraph  shall  include  the  families  of  those  persons  named 
in  this  proviso,  also  the  families  of  persons  killed,  and  the  widows 
during  widowhood  and  minor  children  during  minority  of  persons  who 
died,  while  in  the  service  of  any  such  common  carrier.  Any  common 
carrier  violating  this  provision  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  for  each  olfense,  on  conviction,  shall  pay  to  the  United 
States  a  penalty  of  not  less  than  one  hundred  dollars  nor  more  than 
two  thousand  dollars,  and  any  persons  other  than  the  persons  excepted 
in  this  provision,  who  uses  any  such  interstate  free  ticket,  free  pass, 
or  free  transportation  shall  be  subject  to  a  like  penalty.  Jurisdiction 
of  offenses  under  this  provision  shall  be  the  same  as  that  provided  for 
offenses  in  an  Act  entitled  "An  Act  to  further  regulate  commerce  with 
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foreign  nations  and  among  the  States,"  approved  February  nineteenth, 
nineteen  hundred  and  three,   and  any  amendment  thereof. 

From  and  after  May  first,  nineteen  hundred  and  eight,  it  shall 
be  unlawful  for  any  railroad  company  to  transport  from  any  State, 
Territory,  or  the  District  of  Columbia,  to  any  other  State,  Territory, 
or  the  District  of  Columbia,  or  to  any  foreign  country,  any  article 
or  commodity,  other  than  timber  and  the  manufactured  products 
thereof,  manufactured,  mined,  or  produced  by  it,  or  under  its  au- 
thority, or  which  it  may  own  in  whole  or  in  part,  or  in  which  it  may 
have  any  interest,  direct  or  indirect,  except  such  articles  or  com- 
modities as  may  be  necessary  and  intended  for  its  use  in  the  con- 
duct of  its  business  as  a  common  carrier. 

Any  common  carrier  subject  to  the  provisions  of  this  Act,  upon 
application  of  any  lateral,  branch  line  of  railroad,  or  of  any  shipper 
tendering  interstate  traffic  for  transportation,  shall  construct,  main- 
tain, and  operate  upon  reasonable  terms  a  switch  connection  with  any 
such  lateral,  branch  line  of  railroad,  or  private  side  track  which  may 
be  constructed  to  connect  with  its  railroad,  where  such  counection  is 
reasonably  practicable  and  can  be  put  in  with  safety  and  will  furnish 
sufficient  business  to  justify  the  construction  and  maintenance  of  the 
same;  and  shall  furnish  cars  for  the  movement  of  such  traffic  to  the 
best  of  its  ability  without  discrimination  in  favor  of  or  against  any 
such  shipper.  If  any  common  carrier  shall  fail  to  install  and  operate 
any  such  switch  or  connection  as  aforesaid,  on  application  therefor 
in  writing  by  any  shipper  or  owner  of  such  lateral,  branch  line  of 
railroad,  such  shipper  or  owner  of  such  lateral,  branch  line  of  railroad 
may  make  complaint  to  the  Commission,  as  provided  in  section  thirteen 
of  this  Act,  and  the  Commission  shall  hear  and  investigate  the  same 
and  shall  determine  as  to  the  safety  and  practicability  thereof  and 
justification  and  reasonable  compensation  therefor,  and  the  Commis- 
sion may  make  an  order,  as  provided  in  section  fifteen  of  this  Act, 
directing  the  common  carrier  to  comply  with  the  provisions  of  this 
section  in  accordance  with  such  order,  and  such  order  shall  be  en- 
forced as  hereinafter  provided  for  the  enforcement  of  all  other  orders 
by  the  Commission,  other  than  orders  for  the  payment  of  money. 

Sec.  2.  That  if  any  common  carrier  subject  to  the  provisions  of 
this  Act  shall,  directly  or  indirectly,  by  any  special  rate,  rebate,  draw- 
back, or  other  device,  charge,  demand,  collect,  or  receive  from  any 
person  or  persons  a  greater  or  less  compensation  for  any  service 
rendered,  or  to  be  rendered,  in  the  transportation  of  passengers  or 
property,  subject  to  the  provisions  of  this  Act,  than  it  charges,  de- 
mands, collects,  or  receives  from  any  other  person  or  persons  for  do- 
ing for  him  or  them  a  like  and  contemporaneous  service  in  the  trans- 
portation of  a  like  kind  of  traffic  under  substantially  similar  circum- 
stances and  conditions,  such  common  carrier  shall  be  deemed  guilty 
of  unjust  discrimination,  which  is  hereby  prohibited  and  declared  to 
be  unlawful. 

Sec.  3.  That  it  shall  be  unlawful  for  any  common  carrier  subject 
to  the  provisions  of  this  act  to  make  or  give  any  undue  or  unreason- 
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able  preference  or  advantage  to  any  particular  person,  company,  firm, 
corporation,  or  locality,  or  any  particular  description  of  traffic,  in  any 
respect  whatsoever,  or  to  subject  any  particular  person,  company, 
firm,  corporation,  or  locality,  or  any  particular  description  of  traffic, 
to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any  re- 
spect whatsoever. 

Every  common  carrier  subject  to  the  provisions  of  this  Act  shall, 
according  to  their  respective  powers,  afforded  all  reasonable,  proper, 
and  equal  facilities  for  the  interchange  of  traffic  between  their  re- 
spective lines,  and  for  the  receiving,  forwarding,  and  delivering  of 
passengers  and  property  to  and  from  their  several  lines  and  those 
connecting  therewith,  and  shall  not  discriminate  in  their  rates  and 
charges  between  such  connecting  lines;  but  this  shall  not  be  construed 
as  requiring  any  such  common  carrier  to  give  the  use  of  its  tracks 
or  terminal  facilities  to  another  carrier  engaged  in  like  business. 

Sec.  4.  That  it  shall  be  unlawful  for  any  common  carrier  subject 
to  the  provisions  of  this  Act  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  passengers,  or  of 
like  kind  of  property,  for  a  shorter  than  for  a  longer  distance  over 
the  same  line  or  route  in  the  same  direction,  the  shorter  being  in- 
cluded within  the  longer  distance,  or  to  charge  any  greater  compen- 
sation as  a  through  route  than  the  aggregate  of  the  intermediate 
rates  subject  to  the  provisions  of  this  Act;  but  this  shall  not  be  con- 
strued as  authorizing  any  common  carrier  within  the  terms  of  this 
Act  to  charge  or  receive  as  great  compensation  for  a  shorter  or  for 
a  longer  distance:  Provided,  however,  That  upon  application  to  the 
Interstate  Commerce  Commission  such  common  carrier  may  in  special 
cases,  after  investigation,  be  authorized  by  the  Commission  to  charge 
less  for  longer  than  for  shorter  distances  for  the  transportation  of 
passengers  or  property;  and  the  Commission  may  from  time  to  time 
prescribe  the  extent  to  which  such  designated  common  carrier  may  be 
relieved  from  the  operation  of  this  section:  Provided  further,  That 
no  rates  or  charges  lawfully  existing  at  the  time  of  the  passage  of 
this  amendatory  Act  shall  be  required  to  be  changed  by  reason  of  the 
provisions  of  this  section  prior  to  the  expiration  of  six  months  after 
the  passage  of  this  Act,  nor  in  any  case  where  application  shall  have 
been  filed  before  the  Commission,  in  accordance  with  the  provisions 
of  this  section,  until  a  determination  of  such  application  by  the  Com- 
mission. 

Whenever  a  carrier  by  railroad  shall  in  competition  with  a  water 
route  or  routes  reduce  the  rates  on  the  carriage  of  any  species  of 
freight  to  or  from  competitive  points,  it  shall  not  be  permitted  to  in- 
crease such  rates  unless  after  hearing  by  the  Interstate  Commerce 
Commission  it  shall  be  found  that  such  proposed  increase  rests  upon 
changed  conditions  other  than  the  elimination  of  water  competition. 

Sec.  5.  That  it  shall  be  unlawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  this  Act  to  enter  into  any  contract,  agreement, 
or  combination  with  any  other  common  carrier  or  carriers  for  the 
pooling  of  freights  of  different  and  competing  railroads,  or  to  divide 
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between  them  the  aggregate  or  net  proceeds  of  the  earnings  of  such 
railroads,  or  any  portion  thereof;  and  in  any  case  of  an  agreement 
for  the  pooling  of  freights  as  aforesaid,  each  day  of  its  continuance 
shall  be  deemed  a  separate  offense. 

From  and  after  the  first  day  of  July,  nineteen  hundred  and  four- 
teen, it  shall  be  unlawful  for  any  railroad  company  or  other  common 
carrier  subject  to  the  Act  to  regulate  commerce  to  own,  lease,  operate, 
control,  or  have  any  interest  whatsoever  (by  stock  ownership  or 
otherwise,  either  directly,  indirectly,  through  any  holding  company, 
or  by  stockholders  or  directors  in  common,  or  in  any  other  manner) 
in  any  common  carrier  by  water  operated  through  the  Panama  Canal 
or  elsewhere  with  which  said  railroad  or  other  carrier  aforesaid  does 
or  may  compete  for  traflBc  or  any  vessel  carrying  freight  or  passen- 
gers upon  said  water  route  or  elsewhere  with  which  said  railroad  or 
other  carrier  aforesaid  does  or  may  compete  for  traffic;  and  in  case 
of  the  violation  of  this  provision  each  day  in  which  such  violation 
continues  shall  be  deemed  a  separate  offense. 

Jurisdiction  is  hereby  conferred  on  the  Interstate  Commerce  Com- 
mission to  determine  questions  of  fact  as  to  the  competition  or  pos- 
sibility of  competition,  after  full  hearing,  on  the  application  of  any 
railroad  company  or  other  carrier.  Such  application  may  be  filed  for 
the  purpose  of  determining  whether  any  existing  service  is  in  viola- 
tion of  this  section  and  pray  for  an  order  permitting  the  continuance 
of  any  vessel  or  vessels  already  in  operation,  or  for  the  purpose  of 
asking  an  order  to  install  new  service  not  in  conflict  with  the  pro- 
visions of  this  paragraph.  The  Commission  may  on  its  own  motion 
or  the  application  of  any  shipper  institute  proceedings  to  inquire  into 
the  operation  of  any  vessel  in  use  by  any  railroad  or  other  carrier 
which  has  not  applied  to  the  Commission  and  had  the  question  of 
competition  or  the  possibility  of  competition  determined  as  herein 
provided.  In  all  such  cases  the  order  of  said  Commission  shall  be 
fiinal. 

If  the  Interstate  Commerce  Commission  shall  be  of  the  opinion 
that  any  such  existing  specified  service  by  water  other  than  through 
the  Panama  Canal  is  being  operated  in  the  interest  of  the  public  and 
is  of  advantage  to  the  convenience  and  commerce  of  the  people,  and 
that  such  extension  will  neither  exclude,  prevent,  nor  reduce  com- 
petition on  the  route  by  water  under  consideration,  the  Interstate 
Commerce  Commission  may,  by  order,  extend  the  time  during  which 
such  service  by  water  may  continue  to  be  operated  beyond  July  first, 
nineteen  hundred  and  fourteen.  In  every  case  of  such  extension  the 
rates,  schedules,  and  practices  of  such  water  carrier  shall  be  filed  with 
the  Interstate  Commerce. Commission  and  shall  be  subject  to  the  Act 
to  regulate  commerce  and  all  amendments  thereto  in  the  same  manner 
and  to  the  same  extent  as  is  the  railroad  or  other  common  carrier 
controlling  such  water  carrier  or  interested  in  any  manner  in  its 
operation:  Prodvided,  Any  application  for  extension  under  the  terms 
of  this  provision  filed  with  the  Interstate  Commerce  Commission  prior 
to  July  first,  nineteen  hundred  and  fourteen,  but  for  any  reason  not 
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heard  and  disposed  of  before  said  date,  may  be  considered  and  granted 
thereafter. 

No  vessel  permitted  to  engage  in  the  coastwise  or  foreign  trade 
of  the  United  States  shall  be  permitted  to  enter  or  pass  through  said 
canal  if  such  ship  is  owned,  chartered,  operated,  or  controlled  by  any 
person  or  company  which  is  doing  business  In  violation  of  the  pro- 
visions of  the  Act  of  Congress  approved  July  second,  eighteen  hun- 
dred and  ninety,  entitled  "An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  or  the  provisions  of  sec- 
tions seventy-three  to  seventy-seven,  both  inclusive,  of  an  Act  approved 
August  twenty-seventh,  eighteen  hundred  and  ninety-four,  entitled  "An 
Act  to  reduce  taxation,  to  provide  revenue  for  the  Government,  and 
for  other  purposes,"  or  the  provisions  of  any  other  Act  of  Congress 
amending  or  supplementing  the  said  Act  of  July  second,  eighteen 
hundred  and  ninety,  commonly  known  as  the  Sherman  Antitrust  Act, 
and  amendments  thereto,  or  said  sections  of  the  Act  of  August  twenty- 
seventh,  eighteen  hundred  and  ninety-four.  The  question  of  fact  may 
be  determined  by  the  judgment  of  any  court  of  the  United  States  of 
competent  jurisdiction  in  any  cause  pending  before  it  to  which  the 
owners  or  operators  of  such  ship  are  parties.  Suit  may  be  brought 
by  any  shipper  or  by  the  Attorney  General  of  the  United  States. 

Sec.  6.  That  every  common  carrier  subject  to  the  provisions  of 
this  Act  shall  file  with  the  Commission  created  by  this  Act  and  print 
and  keep  open  to  public  inspection  schedules  showing  all  the  rates, 
fares,  and  charges  for  transportation  between  different  points  on  its 
own  route  and  between  points  on  its  own  route  and  points  on  the  route 
of  any  other  carrier  by  railroad,  by  pipe  line,  or  by  water  when  a 
through  route  and  joint  rate  have  been  established.  If  no  joint  rate 
over  the  through  route  has  been  established,  the  several  carriers  in 
such  through  route  shall  file,  print  and  keep  open  to  public  inspection 
as  aforesaid,  the  separately  established  rates,  fares  and  charges  ap- 
plied to  the  through  transportation.  The  schedules  printed  as  afore- 
said by  any  such  common  carrier  shall  plainly  state  the  places  be- 
tween which  property  and  passengers  will  be  carried,  and  shall  con- 
tain the  classification  of  freight  in  force,  and  shall  also  state  sepa- 
rately all  terminal  charges,  storage  charges,  icing  charges,  and  all 
other  charges  which  the  Commission  may  require,  all  privileges  or 
facilities  granted  or  allowed  and  any  rules  or  regulations  which  in 
any  wise  change,  affect,  or  determine  any  part  or  the  aggregate  of 
such  aforesaid  rates,  fares,  charges,  or  the  value  of  the  service  rend- 
ered to  the  passenger,  shipper,  or  consignee.  Such  schedules  shall 
be  plainly  printed  in  large  type,  and  copies  for  the  use  of  the  public 
shall  be  kept  posted  in  two  public  and  conspicuous  places  in  every 
depot,  station,  or  oflRce  of  such  carrier  where  passengers  or  freight, 
respectively,  are  received  for  transportation,  in  such  form  that  they 
shall  be  accessible  to  the  public  and  can  be  conveniently  inspected. 
The  provisions  of  this  section  shall  apply  to  all  traflSc,  transporta- 
tion, and  facilities  defined  in  this  Act. 
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Any  common  carrier  subject  to  the  provisions  of  this  Act  receiv- 
ing freight  in  the  United  States  to  be  carried  through  a  foreign  coun- 
try to  any  place  in  the  United  States  shall  also  in  like  manner  print 
and  keep  open  to  public  inspection,  at  every  depot  or  office  where  such 
freight  is  received  for  shipment,  schedules  showing  the  through  rates 
established  and  charged  by  such  common  carrier  to  all  points  in  the 
United  States  beyond  the  foreign  country  to  which  it  accepts  freight 
for  shipment;  and  any  freight  shipped  from  the  United  States  through 
a  foreign  country  into  the  United  States  the  through  rate  on  which 
shall  not  have  been  made  public,  as  required  by  this  Act,  shall,  before 
it  is  admitted  into  the  United  States  from  said  foreign  country,  be 
subject  to  customs  duties  as  if  said  freight  were  of  foreign  produc 
tion. 

No  change  shall  be  made  in  the  rates,  fares,  and  charges  or  joint 
rates,  fares,  and  charges  which  have  been  filed  and  published  by  any 
common  carrier  in  compliance  with  the  requirements  of  tliis  section, 
except  after  thirty  days  notice  to  the  Commission  and  to  the  public 
published  as  aforesaid,  which  shall  plainly  state  the  changes  proposed 
to  be  made  in  the  schedule  then  in  force  and  the  time  when  the 
changed  rates,  fares,  or  charges  will  go  into  effect;  and  the  proposed 
changes  shall  be  shown  by  printing  new  schedules,  or  shall  be  plainly 
indicated  upon  the  schedules  in  force  at  the  time  and  kept  open  to 
public  inspection:  Provided,  That  the  Commission  may,  in  its  dis- 
cretion and  for  good  cause  shown,  allow  changes  upon  less  than  the 
notice  herein  specified,  or  modify  the  requirements  of  this  section  in 
respect  to  publishing,  posting,  and  filing  of  tariffs,  either  in  particular 
instances  or  by  a  general  order  applicable  to  special  or  peculiar  cir- 
cumstances or  conditions. 

The  names  of  the  several  carriers  which  are  parties  to  any  joint 
tariff  shall  be  specified  therein,  and  each  of  the  parties  thereto,  other 
than  the  one  filing  the  same,  shall  file  with  the  Commission  such  evi- 
dence of  concurrence  therein  or  acceptance  thereof  as  may  be  re- 
quired or  approved  by  the  Commission,  and  where  such  evidence  of 
concurrence  or  acceptance  is  filed  it  shall  not  be  necessary  for  the 
carriers  filing  the  same  to  also  file  copies  of  the  tariffs  in  which  they 
are  named  as  parties. 

Every  common  carrier  subject  to  this  Act  shall  also  file  with 
said  Commission  copies  of  all  contracts,  agreements,  or  arrangements 
with  other  common  carriers  in  relation  to  any  traffic  affected  by  the 
provisions  of  this  Act  to  which  it  may  be  a  party. 

The  Commission  may  determine  and  prescribe  the  form  in  which 
the  schedules  required  by  this  section  to  be  kept  open  to  public  in- 
spection shall  be  prepared  and  arranged  and  may  change  the  form 
from  time  to   time  as  shall  be  found  expedient. 

No  carrier,  unless  otherwise  provided  by  this  Act,  shall  engage 
or  participate  in  the  transportation  of  passengers  or  property,  as 
defined  in  this  Act,  unless  the  rates,  fares,  and  charges  upon  which  the 
same  are  transported  by  said  carrier  have  been  filed  and  published  in 
accordance  with  the  provisions  of  this  Act;  nor  shall  any  carrier 
charge  or  demand  or  collect  or  receive  a  greater  or  less  or  different 
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compensation  for  such  transportation  of  passengers  or  property,  or  for 
any  service  in  connection  therewith,  between  the  points  named  in 
such  tariffs  than  the  rates,  fares,  and  charges  which  are  specified  in 
the  tariff  fllod  and  in  effect  at  the  time;  nor  shall  any  carrier  refund 
or  remit  in  any  manner  or  by  any  device  any  portion  of  the  rates, 
fares,  and  charges  so  specified,  nor  extend  to  any  shipper  or  person 
any  privilege  or  facilities  in  the  transportation  of  passengers  or  prop- 
erty, except  such  as  are  specified  in  such  tariffs:  Provided,  That 
wherever  the  word  "carrier"  occurs  in  this  Act  it  shall  be  held  to  mean 
"common  carrier." 

That  in  time  of  war  or  threatened  war  preference  and  precedence 
shall,  upon  the  demand  of  the  President  of  the  United  States,  be  given 
over  all  other  traffic  for  the  transportation  of  troops  and  materials 
of  war,  and  carriers  shall  adopt  every  means  within  their  control  to 
facilitate  and  expedite  the  military  traffic.  And  in  time  of  peace  ship- 
ments consigned  to  agents  of  the  United  States  for  its  use  shall  be 
delivered  by  the  carriers  as  promptly  as  possible  and  without  regard 
to  any  embargo  that  may  have  been  declared,  and  no  such  embargo 
shall  apply  to  shipments  so  consigned. 

The  Commission  may  reject  and  refuse  to  file  any  schedule  that 
is  tendered  for  filing  which  does  not  provide  and  give  lawful  notice 
of  its  effective  date,  and  any  schedule  so  rejected  by  the  Commission 
shall  be  void  and  its  use  shall  be  unlawful. 

In  case  of  failure  or  refusal  on  the  part  of  any  carrier,  receiver, 
or  trustee  to  comply  with  the  terms  of  any  regulation  adopted  and 
promulgated  or  any  order  made  by  the  Commission  under  the  pro- 
visions of  this  section,  such  carrier,  receiver,  or  trustee  shall  be  liable 
to  a  penalty  of  five  hundred  dollars  for  each  such  offense,  and  twenty- 
five  dollars  for  each  and  every  day  of  the  continuance  of  such  offense, 
which  shall  accrue  to  the  United  States  and  may  be  recovered  in  a 
civil  action  brought  by  the  United  States. 

If  any  common  carrier  subject  to  the  provisions  of  this  Act,  after 
written  request  made  upon  the  agent  of  such  carrier  hereinafter  in 
this  section  referred  to,  by  any  person  or  company  for  a  written  state- 
ment of  the  rate  or  charge  applicable  to  a  described  shipment  between 
stated  places  under  the  schedules  or  tariffs  to  which  such  carrier  is 
a  party,  shall  refuse  or  omit  to  give  such  written  statement  within  a 
reasonable  time,  or  shall  misstate  in  writing  the  applicable  rate,  and 
if  the  person  or  company  making  such  request  suffers  damage  in  con- 
sequence of  such  refusal  or  omission  or  in  consequence  of  the  mis- 
statement of  the  rate,  either  through  making  the  shipment  over  a 
line  or  route  for  which  the  proper  rate  is  higher  than  the  rate  over 
another  available  line  or  route,  or  through  entering  into  any  sale  or 
other  contract  whereunder  such  person  or  company  obligates  himself 
or  itself  to  make  such  shipment  of  freight  at  his  or  its  cost,  then  the 
said  carrier  shall  be  liable  to  a  penalty  of  two  hundred  and  fifty  dol- 
lars, which  shall  accrue  to  the  United  States  and  may  be  recovered 
in  a  civil  action  brought  by  the  United  States. 
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It  shall  be  the  duty  of  every  carrier  by  railroad  to  keep  at  all 
times  conspicuously  posted  in  every  station  where  freight  is  received 
for  transportation  the  name  of  an  agent  resident  in  the  city,  village,  or 
town  where  such  station  is  located,  to  whom  application  may  be  made 
for  the  information  by  this  section  required  to  be  furnished  on  written 
request;  and  in  case  any  carrier  shall  fail  at  any  time  to  have  such 
name  so  posted  in  any  station,  it  shall  be  sufficient  to  address  such 
request  in   substantially  the  following  form:     "The  Station  Agent  of 

the Company   at   Station,"    together   with   the 

name  of  the  proper  post  office,  inserting  the  name  of  the  carrier  com- 
pany and  of  the  station  in  the  blanks,  and  to  serve  the  same  by  de- 
positing the  request  so  addressed,  with  postage  thereon  prepaid,  at 
any  post  office. 

When  property  may  be  or  is  transported  from  point  to  point  in 
the  United  States  by  rail  and  water  through  the  Panama  Canal  or 
otherwise,  the  transportation  being  by  a  common  carrier  or  carriers, 
and  not  entirely  within  the  limits  of  a  single  State,  the  Interstate 
Commerce  Commission  shall  have  jurisdiction  of  such  transportation 
and  of  the  carriers,  both  by  rail  and  by  water,  which  may  or  do  en- 
gage in  the  same,  in  the  following  particulars,  in  addition  to  the 
jurisdiction  given  by  the  Act  to  regulate  commerce,  as  amended  June 
eighteenth,  nineteen  hundred  and  ten: 

(a)  To  establish  physical  connection  between  the  lines  of  the 
rail  carrier  and  the  dock  of  the  water  carrier  by  directing  the  rail 
carrier  to  make  suitable  connection  between  its  line  and  a  track  or 
tracks  which  have  been  constructed  from  the  dock  to  the  limits  of  its 
right  of  way,  or  by  directing  either  or  both  the  rail  and  water  carrier, 
individually  or  in  connection  with  one  another,  to  construct  and  con- 
nect with  the  lines  of  the  rail  carrier  a  spur  track  or  tracks  to  the 
dock.  This  provision  shall  only  apply  where  such  connection  is  rea- 
sonably practicable,  can  be  made  with  safety  to  the  public,  and  where 
the  amount  of  business  to  be  handled  is  sufficient  to  justify  the  out- 
lay. 

The  Commission  shall  have  full  authority  to  determine  the  terms 
and  conditions  upon  which  these  connecting  tracks,  when  constructed, 
shall  be  operated,  and  it  may,  either  in  the  construction  or  the  opera- 
tion of  such  tracks,  determine  what  sum  shall  be  paid  to  or  by  either 
carrier.  The  provisions  of  this  paragraph  shall  extend  to  cases  where 
the  dock  is  owned  by  other  parties  than  the  carrier  involved. 

(b)  To  establish  through  routes  and  maximum  joint  rates  be- 
tween and  over  such  rail  and  water  lines,  and  to  determine  all  the 
terms  and  conditions  under  which  such  lines  shall  be  operated  in  the 
handling  of  the  traffic  embraced. 

(c)  To  establish  maximum  proportional  rates  by  rail  to  and  from 
the  ports  to  which  the  traffic  is  brought,  or  from  which  it  is  taken  by 
the  water  carrier,  and  to  determine  to  what  traffic  and  in  connection 
with  what  vessels  and  upon  what  terms  and  conditions  such  rates 
shall  apply.  By  proportional  rates  are  meant  those  which  differ  from 
the  corresdonding  local  rates  to  and  from  the  port  and  which  apply 
only  to  traffic  which  has  been  brought  to  the  port  or  is  carried  from 
the  port  by  a  common  carrier  by  water. 
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(d)  If  any  rail  carrier  subject  to  the  Act  to  regulate  commerce 
enters  into  arransements  with  any  water  carrier  operating  from  a  port 
in  the  United  States  to  a  foreign  country,  through  the  Panama  Canal 
or  otherwise,  for  the  handling  of  through  business  between  interior 
points  of  the  I'nited  States  and  such  foreign  country,  the  Interstate 
Commerce  Commission  may  require  such  railway  to  enter  into  simi- 
lar arrangements  with  any  or  all  other  lines  of  steamships  operat- 
ing from  said  port  to  the  same  foreign  country. 

The  orders  of  the  Interstate  Commerce  Commission  relating  to 
this  section  shall  only  be  made  upon  formal  complaint  or  in  proceed- 
ings instituted  by  the  Commission  of  its  own  motion  and  after  full 
hearing.  The  orders  provided  for  in  the  two  amendments  to  the  Act 
to  regulate  commerce  enacted  in  this  section  shall  be  served  in  the 
same  manner  and  enforced  by  the  same  penalties  and  proceedings  as 
are  the  orders  of  the  Commission  made  under  the  provisions  of  sec- 
tion fifteen  of  the  Act  to  regulate  commerce,  as  amended  June  eigh- 
teenth, nineteen  hundred  and  ten,  and  they  may  be  conditioned  for 
the  payment  of  any  sum  or  the  giving  of  security  for  the  payment  of 
any  sum  or  the  discharge  of  any  obligation  which  may  be  required  by 
the  terms  of  said  order. 

Sec.  7.  That  it  shall  be  unlawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  this  Act  to  enter  into  any  combination,  con- 
tract, or  agreement,  expressed  or  implied,  to  prevent,  by  change  of 
time  schedule,  carriage  in  different  cars,  or  by  other  means  or  devices, 
the  carriage  of  freights  from  being  continuous  from  the  place  of  ship- 
ment to  the  place  of  destination;  and  no  break  of  bulk,  stoppage,  or 
interruption  made  by  such  common  carrier  shall  prevent  the  car- 
riage of  freights  from  being  and  being  treated  as  one  continuous  car- 
riage from  the  place  of  shipment  td  the  place  of  destination,  unless  such 
break,  stoppage,  or  interruption  was  made  in  good  faith  for  some  neces- 
sary purpose,  and  without  any  intent  to  avoid  or  unnecessarily  inter- 
rupt such  continuous  carriage  or  to  evade  any  of  the  provisions  of  thiis 
Act. 

Sec.  8.  That  in  case  any  common  carrier  subject  to  the  provisions 
of  this  Act  shall  do,  cause  to  be  done,  or  permit  to  be  done  any  act, 
matter,  or  thing  in  this  Act  prohibited  or  declared  to  be  unlawful,  or 
shall  omit  to  do  any  act,  matter,  or  thing  in  this  Act  required  to  be 
done,  such  common  carrier  shall  be  liable  to  the  person  or  persons 
injured  thereby  for  the  full  amount  of  damages  sustained  in  conse- 
quence of  any  such  violation  of  the  provisions  of  this  Act,  together 
with  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the  court  in 
every  case  of  recovery,  which  attorney's  fee  shall  be  taxed  and  col- 
lected as  part  of  the  cost  in  this  case. 

Sec.  9.  That  every  person  or  persons  claiming  to  be  damaged  by 
any  common  carrier  subject  to  the  provisions  of  this  Act  may  either 
make  complaint  to  the  Commission  as  hereinafter  provided  for,  or 
may  bring  suit  in  his  or  their  own  behalf  for  the  recovery  of  the 
damages  for  which  such  common  carrier  may  be  liable  under  the  pro- 
visions  of   this   Act,   in   any   district   or   circuit   court   of   the    United 
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states  of  competent  jurisdiction;  but  such  person  or  persons  shall  not 
have  the  right  to  pursue  both  of  said  remedies,  and  must  in  each 
case  elect  which  one  of  the  two  methods  of  procedure  herein  provided 
for  he  or  they  will  adopt.  In  any  such  action  brought  for  the  re- 
covery of  damages  the  court  before  which  the  same  shall  be  pending 
may  compel  any  director,  officer,  receiver,  trustee,  or  agent  of  the  cor- 
poration or  company  defendant  in  such  suit  to  attend,  appear,  and 
testify  in  such  case,  and  may  compel  the  production  of  the  books  and 
papers  of  such  corporation  or  company  party  to  any  such  suit;  the 
claim  that  any  such  testimony  or  evidence  may  tend  to  criminate  the 
person  giving  such  evidence  shall  not  excuse  such  witness  from  testi- 
fying, but  such  evidence  or  testimony  shall  not  be  used  against  such 
person  on  the  trial  of  any  criminal  proceeding. 

Sec.  10.  That  any  common  carrier  subject  to  the  provisions  of 
this  Act,  whenever  such  common  carrier  Is  a  corporation,  any  direc- 
tor or  officer  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  per- 
son acting  for  or  employed  by  such  corporation,  who,  alone  or  with 
any  other  corporation,  company,  person,  or  party,  shall  willfully  do 
or  cause  to  be  done,  or  shall  willingly  suffer  or  permit  to  be  done, 
any  act,  matter,  or  thing  in  this  Act  prohibited  or  declared  to  be 
unlawful,  or  who  shall  aid  or  abet  therein,  or  shall  willfully  omit  or 
fail  to  do  any  act,  matter,  or  thing  in  this  Act  required  to  be  done, 
or  shall  cause  or  willingly  suffer  or  permit  any  act,  matter,  or  thing  so 
directed  or  required  by  this  Act  to  be  done  not  to  be  so  done,  or  shall 
aid  or  abet  any  such  omission  or  failure,  or  shall  be  guilty  of  any  in- 
fraction of  this  Act  for  which  no  penalty  is  otherwise  provided,  or 
who  shall  aid  or  abet  therein,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  upon  conviction  thereof  in  any  district  court  of  the  United 
States  within  the  jurisdiction  of  whfch  such  offense  was  committed,  be 
subject  to  a  fine  of  not  to  exceed  five  thousand  dollars  for  each  of- 
fense: Provided,  That  if  the  offense  for  which  any  person  shall  be 
convicted  as  aforesaid  shall  be  any  unlawful  discrimination  in  rates, 
fares,  or  charges  for  the  transportation  of  passengers  or  property, 
such  person  shall,  in  addition  to  the  fine  hereinbefore  provided  for, 
be  liable  to  imprisonment  in  the  penitentiary  for  a  term  of  not  ex- 
ceeding two  years,  or  both  such  fine  and  imprisonment,  in  the  discre- 
tion of  the  court. 

Any  common  carrier  subject  to  the  provisions  of  this  Act,  or,  when- 
ever such  common  carrier  is  a  corporation,  any  officer  or  agent  thereof, 
or  any  person  acting  for  or  employed  by  such  corporation,  who,  by 
means  of  false  billing,  false  classification,  false  weighing,  or  false  re- 
port of  weight,  or  by  any  other  device  or  means,  shall  knowingly  and 
wilfully  assist,  or  shall  willingly  suffer  or  permit,  any  person  or  per- 
sons to  obtain  transportation  for  property  at  less  than  the  regular 
rates  then  established  and  in  force  on  the  line  of  transportation  of 
such  common  carrier,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof  in  any  court  of  the  United  States  of 
competent  jurisdiction  within  the  district  in  which  such  offense  was 
committed,  be  subject  to  a  fine  of  not  exceeding  five  thousand  dollars, 


Interstate  Commerce  Act.  1525 

or  imprisonment  in  the  penitentiary  for  a  term  of  not  exceeding  two 
years,  or  both,  in  the  discretion  of  the  court,  for  eacli  offense. 

Any  person,  corporation,  or  company,  or  any  agent  or  officer  there- 
of, who  shall  deliver  property  for  transportation  to  any  common  car- 
rier subject  to  the  provisions  of  this  Act,  or  for  whom,  as  consignor 
or  consignee,  any  such  carrier  shall  transport  property,  who  shall 
Icnowingly  and  willfully,  directly  or  indirectly,  himself  or  by  employee, 
agent,  officer,  or  otherwise,  by  false  billing,  false  classification,  false 
weighing,  false  representation  of  the  contents  of  the  package  or  thf 
substance  of  the  property,  false  report  of  weight,  false  statement,  or 
by  any  other  device  or  means,  whether  with  or  without  the  consent  or 
connivance  of  the  carrier,  its  agent,  or  officer,  obtain  or  attempt  to 
obtain  transportation  for  such  property  at  less  than  the  regular  rates 
then  established  and  in  force  on  the  line  of  transportation;  or  who 
shall  knowingly  and  willfully,  directly  or  indirectly,  himself  or  by  em- 
ployee, agent,  officer,  or  otherwise,  by  false  statement  or  representa- 
tion as  to  cost,  value,  nature,  or  extent  of  injury,  or  by  the  use  of  any 
false  bill,  bill  of  lading,  receipt,  voucher,  roll,  account,  claim,  certifi- 
cate, affidavit,  or  deposition,  knowing  the  same  to  be  false,  fictitious, 
or  fraudulent,  or  to  contain  any  false,  fictitious,  or  fraudulent  state- 
ment or  entry,  obtain  or  attempt  to  obtain  any  allow^ance,  refund,  or 
payment  for  damage  or  otherwise  in  connection  with  or  growing  out 
of  the  transportation  of  or  agreement  to  transport  such  property, 
whether  with  or  without  the  consent  or  connivance  of  the  carrier, 
whereby  the  compensation  of  such  carrier  for  such  transportation, 
either  before  or  after  payment,  shall  in  fact  be  made  less  than  the 
regular  rates  then  established  and  in  force  on  the  line  of  transporta- 
tion, shall  be  deemed  guilty  of  fraud,  which  is  hereby  declared  to  be 
a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any  court  of  the 
United  States  of  competent  jurisdiction  within  the  district  in  which 
such  offense  was  wholly  or  in  part  committed,  be  subject  for  each  of- 
fense to  a  fine  of  not  exceeding  five  thousand  dollars  or  imprisonment 
in  the  penitentiary  for  a  term  of  not  exceeding  two  years,  or  both, 
in  the  discretion  of  the  court:  Provided,  That  the  penalty  of  im- 
prisonment shall  not  apply  to  artificial  persons. 

If  any  such  person,  or  any  officer  or  agent  of  any  such  corpora- 
tion or  company,  shall,  by  payment  of  money  or  other  thing  of  value, 
solicitation,  or  otherwise,  induce  or  attempt  to  induce  any  common 
carrier  subject  to  the  provisions  of  this  Act,  or  any  of  its  officers  or 
agents,  to  discriminate  unjustly  in  his,  its,  or  their  favor  as  against  any 
other  consignor  or  consignee  in  the  transportation  of  property,  or 
shall  aid  or  abet  any  common  carrier  in  any  such  unjust  discrimina- 
tion, such  person  or  such  officer  or  agent  of  such  corporation  or  com- 
pany shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  con- 
viction thereof  in  any  court  of  the  United  States  of  competent  juris- 
diction within  the  district  in  which  such  offense  was  committed,  be 
subject  to  a  fine  of  not  exceeding  five  thousand  dollars,  or  imprison- 
ment in  the  penitentiary  for  a  term  of  not  exceeding  two  years,  or 
both,  in  the  discretion  of  the  court,  for  each  offense;    and  such  per- 
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son,  corporation,  or  company  shall  also,  together  with  said  common 
carrier,  be  liable,  jointly  or  severally,  in  an  action  to  be  brought  by 
any  consignor  or  consignee  discriminated  against  in  any  court  of  the 
United  States  of  competent  jurisdiction  for  all  damages  caused  by  or 
resulting  therefrom. 

Sec.  11.  That  a  Commission  is  hereby  created  and  established  to 
be  known  as  the  Interstate  Commerce  Commission,  which  shall  be 
composed  of  five  Commissioners,  who  shall  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate.  The  Com- 
missioners first  appointed  under  this  Act  shall  continue  in  olfice  for 
the  term  of  two,  three,  four,  five,  and  six  years,  respectively,  from  the 
first  day  of  January,  Anno  Domini  eighteen  hundred  and  eighty- 
seven,  the  term  of  each  to  be  designated  by  the  President;  but  their 
successors  shall  be  appointed  for  terms  of  six  years,  except  that  any 
person  chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the  unex- 
pired time  of  the  Commissioner  whom  he  shall  succeed.  Any  Com- 
missioner may  be  removed  by  the  President  for  inefficiency,  neglect 
of  duty,  or  malfeasance  in  office.  Not  more  than  three  of  the  Com- 
missioners shall  be  appointed  from  the  same  political  party.  No  per- 
son in  the  employ  of  or  holding  any  official  relation  to  any  common 
carrier  subject  to  the  provisions  of  this  Act,  or  owning  stock  or  bonds 
thereof,  or  who  is  in  any  manner  pecuniarily  interested  therein,  shall 
enter  upon  the  duties  of  or  hold  such  office.  Said  Commissioners  shall 
not  engage  in  any  other  business,  vocation,  or  employment.  No  vac- 
ancy in  the  Commission  shall  impair  the  right  of  the  remaining  Com- 
missioners to  exercise  all  the  powers  of  the  Commission. 

Sec.  12.  That  the  Commission  hereby  created  shall  have  authority 
to  inquire  into  the  management  of  the  business  of  all  common  car- 
riers subject  to  the  provisions  of  this  Act,  and  shall  keep  itself  in- 
formed as  to  the  manner  and  method  in  which  the  same  is  conducted, 
and  shall  have  the  right  to  obtain  from  such  common  carriers  full  and 
complete  information  necessary  to  enable  the  Commission  to  perform 
the  duties  and  carry  out  the  objects  for  which  it  was  created;  and 
the  Commission  is  hereby  authorized  and  required  to  execute  and  en- 
force the  provisions  of  this  Act;  and,  upon  the  request  of  the  Com- 
mission, it  shall  be  the  duty  of  any  district  attorney  of  the  United 
States  to  whom  the  Commission  may  apply  to  institute  in  the  proper 
court  and  to  prosecute  under  the  direction  of  the  Attorney  General  of 
the  United  States  all  necessary  proceedings  for  the  enforcement  of  the 
provisions  of  this  Act  and  for  the  punishment  of  all  violations  there- 
of, and  the  costs  and  expenses  of  such  prosecution  shall  be  paid  out  of 
the  appropriation  for  the  expenses  of  the  courts  of  the  United  States; 
and  for  the  purposes  of  this  Act  the  Commission  shall  have  power 
to  require,  by  subpoena,  the  attendance  and  testimony  of  witnesses 
and  the  production  of  all  books,  papers,  tariffs,  contracts,  agreements, 
and  documents  relating  to  any  matter  under  investigation. 

Such  attendance  of  witnesses,  and  the  production  of  such  docu- 
mentary evidence,  may  be  required  from  any  place  in  the  United 
States,  at  any  designated  place  of  hearing.    And  in  case  of  disobedience 
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to  a  subpoena  the  Commission,  or  any  i)arty  to  a  proceeding  before  the 
Commission,  may  invoke  the  aid  of  any  court  of  the  United  States  in 
requiring  the  attendance  and  testimony  of  witness  and  the  production 
of  books,  papers,  and  documents  under  the  provisions  of  this  sec- 
tion. 

And  any  of  the  circuit  courts  of  tlie  United  States  witliin  the 
jurisdiction  of  which  such  inquiry  is  carried  on  may,  in  case  of  con- 
tumacy or  refusal  to  obey  a  subpoena  issued  to  any  common  carrier 
subject  to  the  provisions  of  this  Act,  or  other  person,  issue  an  order 
requiring  such  common  carrier  or  other  person  to  appear  before  said 
Commission  (and  produce  books  and  papers  if  so  ordered)  and  give 
evidence  touching  the  matter  in  question;  and  any  failure  to  obey  such 
order  of  the  court  may  be  punished  by  such  court  as  a  contempt  there- 
of. The  claim  that  any  such  testimony  or  evidence  may  tend  to  crim 
inate  the  person  giving  such  evidence  shall  not  excuse  such  witness 
from  testifying;  but  such  evidence  or  testimony  shall  not  be  used 
against  such  person  on  the  trial  of  any  criminal  proceeding. 

The  testimony  of  any  witness  may  be  taken,  at  the  instance  of 
a  party,  in  any  proceeding  or  investigation  pending  before  the  Com- 
mission, by  deposition,  at  any  time  after  a  cause  or  proceeding  is  at 
issue  on  petition  and  answer.  The  Commission  may  also  order  testi- 
mony to  be  taken  by  deposition  in  any  proceeding  or  investigation 
pending  before  it,  at  any  stage  of  such  proceeding  or  investigation. 
Such  depositions  may  be  taken  before  any  judge  of  any  court  of  the 
United  States,  or  any  commissioner  of  a  circuit,  or  any  clerk  of  a  dis- 
trict or  circuit  court,  or  any  chancellor,  justice,  or  judge  of  a  supreme 
or  superior  court,  mayor  or  chief  magistrate  of  a  city,  judge  of  a 
county  court,  or  court  of  common  pleas  of  any  of  the  United  States,  or 
any  notary  public,  not  being  of  counsel  or  attorney  to  either  of  the 
parties,  nor  interested  in  the  event  of  the  proceeding  or  investigation. 
Reasonable  notice  must  first  be  given  in  writing  by  the  party  or  his 
attorney  proposing  to  take  such  deposition  to  the  opposite  party  or  his 
attorney  of  record,  as  either  may  be  nearest,  which  notice  shall  state 
the  name  of  the  witness  and  the  time  and  place  of  the  taking  of  his 
deposition.  Any  person  may  be  compelled  to  appear  and  depose,  and 
to  produce  documentary  evidence,  in  the  same  manner  as  witnesses 
may  be  compelled  to  appear  and  testify  and  produce  documentary 
evidence  before  the  Commission  as  hereinbefore   provided. 

Every  person  deposing  as  herein  provided  shall  be  cautioned  and 
sworn  (or  affirm,  if  he  so  request)  to  testify  the  whole  truth,  and 
shall  be  carefully  examined.  His  testimony  shall  be  reduced  to  writ- 
ing by  the  magistrate  taking  the  deposition,  or  under  his  direction, 
and  shall,  after  it  has  been  reduced  to  writing,  be  subscribed  by  the 
deponent. 

If  a  witness  whose  testimony  may  be  desired  to  be  taken  by  depo- 
sition be  in  a  foreign  country,  the  deposition  may  be  taken  before  an 
officer  or  person  designated  by  the  commission,  or  agreed  upon  by  the 
parties  by  stipulation  in  writing  to  be  filed  with  the  Commission.  All 
depositions  must  be  promptly  filed  with  the  Commission. 
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Witnesses  whose  depositions  are  taken  pursuant  to  this  Act,  and 
the  magistrate  or  other  officer  taking  the  same,  shall  severally  be  en- 
titled to  the  same  fees  as  are  paid  for  like  services  in  the  courts  of  the 
United  States. 

Sec.  13.  That  anj'  person,  firm,  corporation,  company,  or  associ- 
ation, or  any  mercantile,  agricultural,  or  manufacturing  Society  or 
other  organization,  or  any  body  politic  or  municipal  organization,  or 
any  common  carrier,  complaining  of  anything  done  or  omitted  to  be 
done  by  any  common  carrier  subject  to  the  provisions  of  this  Act, 
in  contravention  of  the  provisions  thereof,  may  apply  to  said  Com- 
mission by  petition,  which  shall  briefly  state  the  facts;  whereupon  a 
statement  of  the  complaint  thus  made  shall  be  forwarded  by  the  Com- 
mission to  such  common  carrier,  who  shall  be  called  upon  to  satisfy 
the  complaint,  or  to  answer  the  same  in  writing,  within  a  reasonable 
time,  to  be  specified  by  the  Commission.  If  such  common  carrier  with- 
in the  time  specified  shall  make  reparation  for  the  injury  alleged  to 
have  been  done,  the  common  carrier  shall  be  relieved  of  liability  to 
the  complainant  only  for  the  particular  violation  of  law  thus  com- 
plained of.  If  such  carrier  or  carriers  shall  not  satisfy  the  complaint 
within  the  time  specified,  or  there  shall  appear  to  be  any  reasonable 
ground  for  investigating  said  complaint,  it  shall  be  the  duty  of  the 
Commission  to  investigate  the  matters  complained  of  in  such  manner 
and  by  such  means  as  it  shall  deem  proper. 

Said  Commission  shall,  in  like  manner  and  with  the  same  author- 
ity and  powers,  investigate  any  complaint  forwarded  by  the  railroad 
commissioner  or  railroad  commission  of  any  State  or  Territory  at  the 
request  of  such  commissioner  or  commission,  and  the  Interstate  Com- 
merce Commission  shall  have  full  authority  and  power  at  any  time  to 
institute  an  inquiry  on,  its  own  motion,  in  any  case  and  as  to  any  matter 
or  thing  concerning  which  a  complaint  is  authorized  to  be  made,  to  or 
before  said  Commission  by  any  provisions  of  this  Act,  or  concerning 
which  any  queston  may  arise  under  any  of  the  provisions  of  this  Act, 
or  relating  to  the  enforcement  of  any  of  the  provisions  of  this  Act.  And 
the  said  Commission  shall  have  the  same  powers  and  authority  to  pro- 
ceed with  any  inquiry  instituted  on  its  own  motion  as  though  it  had 
been  appealed  to  by  complaint  or  petition  under  any  of  the  provisions  of 
this  Act,  including  the  power  to  make  and  enforce  any  order  or  orders 
in  the  case,  or  relating  to  the  matter  or  thing  concerning  which  the  in- 
quiry is  had  excepting  orders  for  the  payment  of  money.  No  complaint 
shall  at  any  time  be  dismissed  because  of  the  absence  of  direct  damage 
to  the  complainant. 

Sec.  14.  That  whenever  an  investigation  shall  be  made  by  said 
Commission,  it  shall  be  its  duty  to  make  a  report  in  writing  in  respect 
thereto,  which  shall  state  the  conclusions  of  the  Commission,  together 
with  its  decision,  order,  or  requirement  in  the  premises;  and  in  case 
damages  are  awarded  such  report  shall  include  the  findings  of  fact  on 
which  the  award  is  made. 

All  reports  of  investigations  made  by  the  Commission  shall  be 
entered  of  record,  and  a  copy  thereof  shall  be  furnished  to  the  party 
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who  may  have  complained,  and  to  any  common  carrier  that  may  have 
been  complained  of. 

The  Commission  may  provide  for  the  i)ublication  of  its  reports 
and  decisions  in  such  form  and  manner  as  may  be  best  adapted  for 
public  information  and  use,  and  such  authorized  publications  shall  be 
competent  evidence  of  the  reports  and  decisions  of  the  Commission 
therein  contained  in  all  courts  of  the  United  States  and  of  the  several 
States  without  any  further  proof  or  authentication  thereof.  The 
Commission  may  also  cause  to  be  printed  for  early  distribution  its 
annual    reports. 

Sec.  15.  That  whenever,  after  full  hearing  upon  a  complaint  made 
as  provided  in  section  thirteen  of  this  Act,  or  after  full  hearing  under 
an  order  for  investigation  and  hearing  made  by  the  Commission  on 
its  own  initiative  (either  in  extension  of  any  pending  complaint  or 
without  any  complaint  whatever),  the  Commission  shall  be  of  opinion 
that  any  individual  or  joint  rates  or  charges  whatsoever  demanded, 
charged,  or  collected  by  any  common  carrier  or  carriers  subject  to  the 
provisions  of  this  Act  for  the  transportation  of  persons  or  property  or 
for  the  transmission  of  messages  by  telegraph  or  telephone  as  defined 
in  the  first  section  of  this  Act,  or  that  any  individual  or  joint  classi- 
fications, regulations,  or  practices  whatsoever  of  such  carrier  or  car- 
riers subject  to  the  provisions  of  this  Act  are  unjust  or  unreasonable 
or  unjustly  discriminatory,  or  unduly  preferential  or  prejudicial  or 
otherwise  in  violation  of  any  of  the  provisions  of  this  Act,  the  Commis- 
sion is  hereby  authorized  and  empowered  to  determine  and  prescribe 
what  will  be  the  just  and  reasonable  individual  or  joint  rate  or  rates, 
charge  or  charges,  to  be  thereafter  observed  in  such  case  as  the  maxi- 
mum to  be  charged,  and  what  individual  or  joint  classification,  regula- 
tion, or  practice  is  just,  fair,  and  reasonable,  to  be  thereafter  followed, 
and  to  make  an  order  that  the  carrier  or  carriers  shall  cease  and  desist 
from  such  violation  to  the  extent  to  which  the  Commission  finds  the 
same  to  exist,  and  shall  not  thereafter  publish,  demand,  or  collect  any 
rate  or  charge  for  such  transportation  or  transmission  in  excess  of  the 
maximum  rate  or  charge  so  prescribed,  and  shall  adopt  the  classifica- 
tion and  shall  conform  to  and  observe  the  regulation  or  practice  so 
prescribed.  All  orders  of  the  Commission,  except  orders  for  the  pay- 
ment of  money,  shall  take  effect  within  such  reasonable  time,  not  less 
than  thirty  days,  and  shall  continue  in  force  for  such  period  of 
time,  not  exceeding  two  years,  as  shall  be  prescribed  in  the  order  of 
the  Commission,  unless  the  same  shall  be  suspended  or  modified  or 
set  aside  by  the  Commission,  or  be  suspended  or  set  aside  by  a  court 
of  competent  jurisdiction.  Whenever  the  carrier  or  carriers  in  obedi- 
ence to  such  order  of  the  Commission  or  otherwise,  in  respect  to  joint 
rates,  fares,  or  charges,  shall  fail  to  agree  among  themselves  upon  the 
apportionment  or  division  thereof  the  Commission  may,  after  hearing, 
make  a  supplemental  order  prescribing  the  just  and  reasonable  pro- 
portion of  such  joint  rate  to  be  received  by  each  carrier  party  thereto, 
which  order  shall  take  effect  as  a  part  of  the  original  order. 
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"Whenever  there  shall  be  filed  with  the  Commission  any  schedule 
stating  a  new  individual  or  joint  rate,  fare,  or  charge,  or  any  new  in- 
dividual or  joint  classification,  or  any  new  individual  or  joint  regu- 
lation or  practice  affecting  any  rate,  fare,  or  charge,  the  Commission 
shall  have,  and  it  is  hereby  given,  authority,  either  upon  complaint 
or  upon  its  own  initiative  without  complaint,  at  once,  and  if  it  so 
orders,  without  answer  or  other  formal  pleading  by  the  interested 
carrier  or  carriers,  but  upon  reasonable  notice,  to  enter  upon  a  hear- 
ing concerning  the  propriety  of  such  rate,  fare,  charge,  classification, 
regulation,  or  practice;  and  pending  such  hearing  and  the  decision 
thereon  the  Commission  upon  filing  with  such  schedule  and  delivering 
to  the  carrier  or  carriers  affected  thereby  a  statement  in  writing  of 
its  reasons  for  such  suspension  may  suspend  the  operation  of  such 
schedule  and  defer  the  use  of  such  rate,  fare,  charge,  classification, 
regulation,  or  practice,  but  not  for  a  longer  period  than  one  hundred 
and  twenty  days  beyond  the  time  when  such  rate,  fare,  charge,  classi- 
fication, regulation,  or  practice  would  otherwise  go  into  effect;  and 
after  full  hearing,  whether  completed  before  or  after  the  rate,  fare, 
charge,  classification,  regulation,  or  practice  goes  into  effect,  the  Com- 
mission may  make  such  order  in  reference  to  such  rate,  fare,  charge, 
classification,  regulation,  or  practice  as  would  be  proper  in  a  pro- 
ceeding initiated  after  the  rate,  fare,  charge,  classification,  regulation, 
or  practice  had  become  effective:  Provided,  That  if  any  such  hearing 
can  not  be  concluded  within  the  period  of  suspension,  as  above  stated, 
the  Interstate  Commerce  Commission  may,  in  its  discretion,  extend 
the  time  of  suspension  for  a  further  period  not  exceeding  six  months. 
At  any  hearing  involving  a  rate  increased  after  January  first,  nineteen 
hundred  and  ten,  or  of  a  rate  sought  to  be  increased  after  the  passage 
of  this  Act,  the  burden  of  proof  to  show  that  the  increased  rate  or 
proposed  increased  rate  is  just  and  reasonable  shall  be  upon  the  common 
carrier,  and  the  Commission  shall  give  to  the  hearing  and  decision  of 
such  questions  preference  over  all  other  questions  pending  before  it  and 
decide  the   same   as   speedily   as   possible. 

The  Commission  may  also,  after  hearing,  on  a  complaint  or  upon 
its  own  initiative  without  complaint,  establish  through  routes  and 
joint  classifications,  and  may  establish  joint  rates  as  the  maximum  to 
be  charged  and  may  prescribe  the  divisions  of  such  rates  as  herein- 
before provided  and  the  terms  and  conditions  under  which  such  through 
routes  shall  be  operated,  whenever  the  carriers  themselves  shall  have 
refused  or  neglected  to  establish  voluntarily  such  through  routes  or 
joint  classifications  or  joint  rates;  and  this  provision  shall  apply  when 
one  of  the  connecting  carriers  is  a  water  line.  The  Commission  shall 
not,  however,  establish  any  through  route,  classification,  or  rate  be- 
tween street  electric  passenger  railways  not  engaged  in  the  general 
business  of  transporting  freight  in  addition  to  their  passenger  and  ex- 
press business  and  railroads  of  a  different  character  nor  shall  the 
Commission  have  the  right  to  establish  any  route,  classification,  rate, 
fare,  or  charge  when  the  transportation  is  wholly  by  water,  and  any 
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transportation  by  water  affected  by  this  Act  shall  be  subject  to  the  laws 
and  reKulations  applicable  to  transportation  by  water. 

And  in  establishing  sucli  through  route,  the  Coiiiniission  shall  not 
require  any  company,  without  its  consent,  to  embrace  in  such  route 
substantially  less  than  the  entire  length  of  its  railroad  and  of  any 
intermediate  railroad  operated  in  conjunction  and  under  a  common 
management  or  control  therewith  which  lies  between  the  termini  of 
such  proposed  through  route,  unless  to  do  so  would  made  such  through 
route  unreasonably  long  as  compared  with  another  practicable  through 
route  which  could  otherwise  be  established. 

In  all  cases  where  at  the  time  of  delivery  of  property  to  any 
railroad  corporation  being  a  common  carrier,  for  transportation  sub- 
ject to  the  provisions  of  this  Act  to  any  point  of  destination,  between 
which  and  the  point  of  such  delivery  for  shipment  two  or  more  through 
routes  and  through  rates  shall  have  been  established  as  in  this  Act 
provided  to  which  through  routes  and  through  rates  such  carrier  is  a 
party,  the  person,  firm,  or  corporation  making  such  shipment,  subject 
to  such  reasonable  exceptions  and  regulations  as  the  Interstate  Com- 
merce Commission  shall  from  time  to  time  prescribe,  shall  have  the 
right  to  designate  in  writing  by  which  of  such  through  routes  such  prop- 
erty shall  be  transported  to  destination,  and  it  shall  thereupon  be  the 
duty  of  the  initial  carrier  to  route  said  property  and  issue  a  through  bill 
of  lading  therefor  as  so*  directed,  and  to  transport  such  property  over 
its  own  line  or  lines  and  deliver  the  same  to  a  connecting  line  or  lines 
according  to  such  through  route,  and  it  shall  be  the  duty  of  each  of 
said  connecting  carriers  to  receive  said  property  and  transport  it  over 
the  said  line  or  lines  and  deliver  the  same  to  the  next  succeeding  car- 
rier or  consignee  according  to  the  routing  instructions  in  said  bill  of 
lading:  Provided,  however.  That  the  shipper  shall  in  all  instances  have 
the  right  to  determine,  where  competing  lines  of  railroad  constitute 
portions  of  a  through  line  or  route,  over  which  of  said  competing  lines 
so  constituting  a  portion  of  said  through  lines  or  route  his  freight  shall 
be  transported. 

It  shall  be  unlawful  for  any  common  carrier  subject  to  the  pro- 
visions of  this  Act,  or  any  officer,  agent,  or  employee  of  such  common 
carrier,  or  for  any  other  person  or  corporation  lawfully  authorized  by 
such  common  carrier  to  receive  information  therefrom,  knowingly  to 
disclose  to  or  permit  to  be  acquired  by  any  person  or  corporation 
other  than  the  shipl^er  or  consignee,  without  the  consent  of  such  ship- 
per or  consignee,  any  information  concerning  the  nature,  kind,  quantity, 
destination,  consignee,  or  routing  of  any  property  tendered  or  de- 
livered to  such  common  carrier  for  interstate  transportation,  which 
information  may  be  used  to  the  detriment  or  prejudice  of  such  shipper 
or  consignee,  or  which  may  improperly  disclose  his  business  trans- 
actions to  a  competitor;  and  it  shall  also  be  unlawful  for  any  person 
or  corporation  to  solicit  or  knowingly  receive  any  such  information 
which  may  be  so  used:  Provided,  That  noting  in  this  Act  shall  be  con- 
strued to  prevent  the  giving  of  such  information  in  response  to  any 
legal  process  issued  under  the  authority  of  any  state  or  federal  court. 
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or  to  any  officer  or  agent  of  the  Government  of  the  United  States,  or 
of  any  State  or  Territory,  in  the  exercise  of  his  powers  or  to  any  of- 
ficer or  other  duly  authorized  person  seeking  such  information  for 
the  prosecution  of  persons  charged  with  or  suspected  of  crime;  or 
information  given  by  a  common  carrier  to  another  carrier  or  its  duly 
authorized  agent,  for  the  puropse  of  adjusting  mutual  traffic  accounts 
in  the  ordinary  course  of  business  of  such  carriers. 

Any  person,  corporation,  or  association  violating  any  of  the  pro- 
visions of  the  next  preceding  paragraph  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  for  each  offense,  on  conviction,  shall  pay 
to  the  United  States  a  penalty  of  not  more  than  one  thousand  dollars. 

If  the  owner  of  property  transported  under  this  Act  directly  or 
indirectly  renders  any  service  connected  with  such  transportation,  or 
furnishes  any  instrumentality  used  therein,  the  charge  and  allowance 
therefor  shall  be  no  more  than  is  just  and  reasonable,  and  the  Com- 
mission may,  after  hearing  on  a  complaint  or  on  its  own  initiative, 
determine  what  is  a  reasonable  charge  as  the  maximum  to  be  paid  by 
the  carrier  or  carriers  for  the  services  so  rendered  or  for  the  use  of 
the  instrumentality  so  furnished,  and  fix  the  same  by  appropriate 
order,  which  order  shall  have  the  same  force  and  effect  and  be  en- 
forced in  like  manner  as  the  orders  above  provided  for  under  this 
section. 

The  foregoing  enumeration  of  powers  shaH  not  exclude  any  power 
which  the  Commission  would  otherwise  have  in  the  making  of  an  order 
under  the  provisions  of  this  Act. 

Sec.  16.  That  if,  after  hearing  on  a  complaint  made  as  provided 
in  section  thirteen  of  this  Act,  the  Commission  shall  determine  that 
any  party  complainant  is  entitled  to  an  award  of  damages  under  the 
provisions  of  this  Act  for  a  violation  thereof,  the  Commission  shall 
make  an  order  directing  the  carrier  to  pay  to  the  complainant  the 
sum  to  which  he  is  entitled  on  or  before  a  day  named. 

If  a  carrier  does  not  comply  with  an  order  for  the  payment  of 
money  within  the  time  limit  in  such  order,  the  complainant,  or  any 
person  for  whose  benefit  such  order  was  made,  may  file  in  the  circuit 
court  of  the  United  States  for  the  district  in  which  he  resides  or  in 
which  is  located  the  principal  operating  office  of  the  carrier,  or  through 
which  the  road  of  the  carrier  runs,  or  in  any  state  court  of  general 
jurisdiction  having  jurisdiction  of  the  parties,  a  petition  setting  forth 
briefiy  the  causes  for  wliich  he  claims  damages,  and  the  order  of  the 
commission  in  the  premises.  Such  suit  in  the  circuit  court  of  the 
United  States  shall  proceed  in  all  respects  like  other  civil  suits  for 
damages,  except  that  on  the  trial  of  such  suit  the  findings  and  order 
of  the  Commission  shall  be  inima  -facie  evidence  of  the  facts  therein 
stated,  and  except  that  the  petitioner  shall  not  be  liable  for  costs  in  the 
circuit  court  nor  for  costs  at  any  subsequent  stage  of  the  proceedings 
unless  they  accrue  upon  his  appeal.  If  the  petitioner  shall  finally  pre- 
vail he  shall  be  allowed  a  reasonable  attorney's  fee,  to  be  taxed  and 
collected  as  a  part  of  the  costs  of  the  suit.  All  complaints  for  the 
recovery  of  damages  shall   be  filed   with   the  commission   within  two 
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years  from  the  time  the  cause  of  action  accrues,  and  not  after,  and  a 
petition  for  the  enforcement  of  an  order  for  the  payment  of  money 
shall  be  filed  in  the  circuit  court  or  state  court  within  one  year  from 
the  date  of  the  ordor,  and  not  after. 

In  such  suits  all  parties  in  whose  favor  the  Commission  may 
have  made  an  award  for  damages  by  a  single  order  may  be  joined  as 
plaintiffs,  and  all  of  the  carriers  parties  to  such  order  awarding  such 
damages  may  be  joined  as  defendants,  and  such  suit  may  be  main- 
tained by  such  joint  plaintiffs  and  against  such  joint  defendants  in  any 
district  where  any  one  of  such  joint  plaintiffs  could  maintain  such  suit 
against  any  one  of  such  joint  defendants;  and  service  of  process 
against  any  one  of  such  defendants  as  may  not  be  found  in  the  district 
where  the  suit  is  brought  may  be  made  in  any  district  where  such 
defendant  carrier  has  its  principal  operating  office.  In  case  of  such 
joint  suit  the  recovery,  if  any,  may  be  by  judgment  in  favor  of  any  one 
of  such  plaintiffs,  against  the  defendant  found  to  be  liable  to  such 
plaintiff. 

Every  order  of  the  Commission  shall  be  forthwith  served  upon 
the  designated  agent  of  the  carrier  in  the  city  of  Wahsington  or  in 
such  other  manner  as  may  be  provided  by  law. 

The  Commission  shall  be  authorized  to  suspend  or  modify  its 
orders  upon  such  notice  and  in  such  manner  as  it  shall  deem  proper. 

It  shall  be  the  duty  of  every  common  carrier,  its  agents  and  em- 
ployees, to  observe  and  comply  with  such  orders  so  long  as  the  same 
shall  remain  in  effect. 

Any  carrier,  any  oflScer,  representative,  or  agent  of  a  carrier,  or 
any  receiver,  trustee,  lessee,  or  agent  of  either  of  them,  who  knowingly 
fails  or  neglects  to  obey  any  order  made  under  the  provisions  of  sec- 
tion fifteen  of  this  Act  shall  forfeit  to  the  United  States  the  sum  of 
five  thousand  dollars  for  each  offense.  Every  distinct  violation  shall 
be  a  separate  offense,  and  in  case  of  a  continuing  violation  each  day 
shall  be  deemed  a  separate  offense. 

The  forfeiture  provided  for  in  this  Act  shall  be  payable  into  the 
Treasury  of  the  United  States,  and  shall  be  recoverable  in  a  civil 
suit  in  the  name  of  the  United  States  brought  in  the  district  where  the 
carrier  has  its  principal  operating  office,  or  in  any  district  through 
which  the  road  of  the  carrier  runs. 

It  shall  be  the  duty  of  the  various  district  attorneys,  under  the 
direction  of  the  Attorney  General  of  the  United  States,  to  prosecute 
for  the  recovery  of  forfeitures.  The  costs  and  expenses  of  such  prose- 
cution shall  be  paid  out  of  the  appropriation  for  the  expenses  of  the 
courts  of  the  United  States. 

The  Commission  may  employ  such  attorneys  as  it  finds  necessarj 
for  proper  legal  aid  and  service  of  the  Commission  or  its  members  in 
the  conduct  of  their  work  or  for  proper  representation  of  the  public 
interests  in  investigations  made  by  it  or  cases  or  proceedings  pending 
before  it,  whether  at  the  Commission's  own  instance  or  upon  complaint, 
or  to  appear  for  and  represent  the  Commission  in  any  case  pending  in 
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the  Commerce  Court;  and  the  expenses  of  such  employment  shall  be 
paid  out  of  the  appropriation  for  the  Commission. 

If  any  carrier  fails  or  neglects  to  obey  any  order  of  the  Commis- 
sion other  than  for  the  payment  of  money,  while  the  same  is  in  effect, 
the  Interstate  Commerce  Commission  or  any  party  injured  thereby, 
or  the  United  States,  by  its  Attorney  General,  may  apply  to  the  Com- 
merce Court  for  the  enforcement  of  such  order.  If,  after  hearing,  that 
Court  determines  that  the  order  was  regularly  made  and  duly  served, 
and  that  the  carrier  is  in  disobedience  of  the  same,  the  Court  shall 
enforce  obedience  to  such  order  by  a  writ  of  injunction  or  other  proper 
process,  mandatory  or  otherwise,  to  restrain  such  carrier,  its  officers, 
agents,  or  representatives,  from  further  disobedience  of  such  order,  or 
to  enjoin  upon  it  or  them  obedience  to  the  same. 

The  copies  of  schedules  and  classifications  and  tariffs  of  rates,  fares, 
and  charges,  and  of  all  contracts,  agreements,  and  arrangements  be- 
tween common  carriers  filed  with  the  Commission  as  herein  provided, 
and  the  statistics,  tables,  and  figures  contained  in  the  annual  or  other 
reports  of  carriers  made  to  the  Commission  as  required  under  the  pro- 
visions of  this  Act  shall  be  preserved  as  public  records  in  the  custody 
of  the  secretary  of  the  Commission,  and  shall  be  received  as  prima 
facie  evidence  of  what  they  purport  to  be  for  the  purpose  of  investiga- 
tions by  the  Commission  and  in  all  judicial  proceedings;  and  copies  of 
and  extracts  from  any  of  said  schedules,  classifications,  tariffs,  con- 
tracts, agreements,  arrangements,  or  reports,  made  public  records  as 
aforesaid,  certified  by  the  secretary,  under  the  Commission's  seal, 
shall  be  received  in  evidence  with  like  effect  as  the  originals 

Sec.  16a.  That  after  a  decision,  order,  or  requirement  has  been 
made  by  the  Commission  in  any  proceeding  any  party  thereto  may  at 
any  time  make  application  for  rehearing  of  the  same,  or  any  matter 
determined  therein,  and  it  shall  be  lawful  for  the  Commission  in  its 
discretion  to  grant  such  a  rehearing  if  sufficient  reason  therefor  be 
made  to  appear.  Applications  for  rehearing  shall  be  governed  by  such 
general  rules  as  the  Commission  may  establish.  No  such  application 
shall  excuse  any  carrier  from  complying  with  or  obeying  any  decis- 
ion, order,  or  requirement  of  the  Commission,  or  operate  in  any  man- 
ner to  stay  or  postpone  the  enforcement  thereof,  without  the  special 
order  of  the  Commission.  In  case  a  rehearing  is  granted  the  proceed- 
ings thereupon  shall  conform  as  nearly  as  may  be  to  the  proceedings 
in  an  original  hearing,  except  as  the  Commission  may  otherwise 
direct;  and  if,  in  its  judgment,  after  such  rehearing  and  the  consider- 
ation of  all  facts,  including  those  arising  since  the  former  hearing, 
it  shall  appear  that  the  original  decision,  order,  or  requirement  is  in 
any  respect  unjust  or  unwarranted,  the  Commission  may  reverse, 
change,  or  modify  the  same  accordingly.  Any  decision,  order,  or  re- 
quirement made  after  such  rehearing,  reversing,  changing,  or  modify- 
ing the  original  determination  shall  be  subject  to  the  same  provisions 
as  an  original  order. 

Sec.  17.  That  the  Commission  may  conduct  its  proceedings  in 
such  manner  as  will  best  conduce  to  the  proper  dispatch  of  business 
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and  to  the  ends  of  justice.  A  majority  of  the  Commission  shall  con- 
stitute a  quorum  for  the  transaction  of  business,  but  no  Commissioner 
shall  participate  in  any  hearing  or  proceeding  in  which  he  has  any 
pecuniary  interest.  Said  Commission  may,  from  time  to  time,  make  or 
amend  such  general  rules  or  orders  as  may  be  requisite  for  the  order 
and  regulation  of  proceedings  before  it,  including  forms  of  notices  and 
the  service  thereof,  which  shall  conform,  as  nearly  as  may  be,  to  those 
in  use  in  the  courts  of  the  United  States.  Any  party  may  appear  be- 
fore said  Commission  and  be  heard,  in  person  or  by  attorney.  Every 
vote  and  official  act  of  the  Commission  shall  be  entered  of  record,  and 
its  proceedings  shall  be  public  upon  the  request  of  either  party  inter- 
ested. Said  Commission  shall  have  an  official  seal,  which  shall  be 
judicially  noticed.  Either  of  the  members  of  the  Commission  may  ad- 
minister  oaths   and   affirmations   and    sign   subpoenas. 

Sec.  18.  That  each  Commissioner  shall  receive  an  annual  salary 
of  seven  thousand  five  hundred  dollars,  payable  in  the  same  manner 
as  the  judges  of  the  courts  of  the  United  States.  The  Commission  shall 
appoint  a  secretary,  who  shall  receive  an  annual  salary  of  three 
thousand  five  hundred  dollars,  payable  in  like  manner.  The  Commis- 
sion shall  have  authority  to  employ  and  fix  the  compensation  of  such 
other  employees  as  it  may  find  necessary  to  the  proper  performance  of 
its  duties.  Until  otherwise  provided  by  law,  the  Commission  may  hire 
suitable  offices  for  its  use,  and  shall  have  authority  to  procure  all 
necessary  office  supplies.  Witnesses  summoned  before  the  Commission 
shall  be  paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the 
courts  of  the  United  States. 

All  of  the  expenses  of  the  Commission,  including  all  necessary 
expenses  for  transportation  incurred  by  the  Commissioners,  or  by  their 
employees  under  their  orders,  in  making  any  investigation,  or  upon 
official  business  in  any  other  places  than  in  the  city  of  Washington, 
shall  be  allowed  and  paid  on  the  presentation  of  itemized  vouchers 
therefor  approved  by  the  chairman  of  the  Commission. 

Sec.  19.  That  the  principal  office  of  the  Commission  shall  be  in  the 
city  of  Washington,  where  its  general  sessions  shall  be  held;  but  when- 
ever the  convenience  of  the  public  or  the  parties  may  be  promoted,  or 
delay  or  expense  prevented  thereby,  the  Commission  may  hold  special 
sessions  in  any  part  of  the  United  States.  It  may,  by  one  or  more  of 
the  Commissioners,  prosecute  any  inquiry  necessary  to  its  duties,  in  any 
part  of  the  United  States,  into  any  matter  or  question  of  fact  pertain- 
ing to  the  business  of  any  common  carrier  subject  to  the  provisions  of 
this  Act. 

Sec.  19a.  That  the  Commission  shall,  as  hereinafter  provided,  in- 
vestigate, ascertain,  and  report  the  value  of  all  the  property  owned  or 
used  by  every  common  carrier  subject  to  the  provisions  of  this  Act. 
To  enable  the  Commission  to  make  such  investigation  and  report,  it  is 
authorized  to  employ  such  experts  and  other  assistants  as  may  be 
necessary.  The  Commission  may  appoint  examiners  who  shall  have 
power  to  administer  oaths,  examine  witnesses,  and  take  testimony. 
The  Commission  shall  make  an  inventory  which  shall  list  the  property 
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of  every  common  carrier  subject  to  the  provisions  of  this  Act  in  detail, 
and  show  the  value  thereof  as  hereinafter  provided,  and  shall  classify 
the  physical  property,  as  nearly  as  practicable,  in  conformity  with  the 
classification  of  expenditures  for  road  and  equipment,  as  prescribed 
by  the  Interstate  Commerce  Commission. 

First.  In  such  investigation  said  Commission  sliall  ascertain  and 
report  in  detail  as  to  each  piece  of  property  owned  or  used  by  said 
common  carrier  for  its  purposes  as  a  common  carrier,  the  original 
cost  to  date,  the  cost  of  reproduction  new,  the  cost  of  reproduction  less 
depreication,  and  an  analysis  of  the  methods  by  which  these  several 
costs  are  obtained,  and  the  reason  for  their  differences,  if  any.  The 
Commission  shall  in  like  manner  ascertain  and  report  separately 
other  values,  and  elements  of  value,  if  any,  of  the  property  of  such 
common  carrier  and  an  analysis  of  the  methods  of  valuation  employed, 
and  of  the  reasons  for  any  differences  between  any  such  value,  and  each 
of  the  foregoing  cost  values. 

Second.  Such  investigation  and  report  shall  state  in  detail  and 
separately  from  improvements  the  original  cost  of  all  lands,  rights 
of  way,  and  terminals  owned  or  used  for  the  purposes  of  a  common 
carrier,  and  ascertained  as  of  the  time  of  dedication  to  public  use,  and 
the  present  value  of  the  same,  and  separately  the  original  and  present 
cost  of  condemnation  and  damages  or  of  purchase  in  excess  of  such 
original  cost  or  present  value. 

Third.  Such  investigation  and  report  shall  show  separately  the 
property  held  for  purposes  other  than  those  of  a  common  carrier,  and 
the  original  cost  and  present  value  of  the  same,  together  with  an  an- 
alysis of  the  methods  of  valuation  employed. 

Fourth.  In  ascertaining  the  original  cost  to  date  of  the  property  of 
such  common  carrier  the  Commission,  in  addition  to  such  other  ele- 
ments as  it  may  deem  necessary,  shall  investigate  and  report  upon  the 
history  and  organization  of  the  present  and  of  any  previous  corporation 
operating  such  property;  upon  any  increases  or  decreases  of  stocks, 
bonds,  or  other  securities,  in  any  reorganization;  upon  moneys  re- 
ceived by  any  such  corporation  by  reason  of  any  issues  of  stocks,  bonds, 
or  other  securities;  upon  the  syndicating,  banking,  and  other  financial 
arrangements  under  which  such  issues  were  made  and  the  expense 
thereof;  and  upon  the  net  and  gross  earnings  of  such  corporations; 
and  shall  also  ascertain  and  report  in  such  detail  as  may  be  determined 
by  the  Commission  upon  the  expenditure  of  all  moneys  and  the  pur- 
poses for  which  the  same  were  expended. 

Fifth.  The  Commission  shall  ascertain  and  report  the  amount 
and  value  of  any  aid,  gift,  grant  of  right  of  way,  or  donation,  made 
to  any  such  common  carrier,  or  to  any  previous  corporation  operating 
such  property,  by  the  Government  of  the  United  States  or  by  any 
State,  county,  or  municipal  government,  or  by  individuals,  associa- 
tions, or  corporations;  and  it  shall  also  ascertain  and  report  the  grants 
of  land  to  any  such  common  carrier,  or  any  previous  corporation 
operating  such  property,  by  the  Government  of  the  United  States,  or 
by   any  State,  county,  or  municipal   government,  and   the   amount  of 
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money  derived  from  the  sale  of  any  portion  of  such  grants  and  the 
value  of  the  unsold  portion  thereof  at  the  time  acquired  and  at  the 
present  time,  also,  the  amount  and  value  of  any  concession  and  allow- 
ance made  by  such  common  carrier  to  the  Government  of  the  United 
States,  or  to  any  State,  county,  or  municipal  government  in  considera 
tion  of  such  aid,  gift,  grant,  or  donation. 

Except  as  herein  otherwise  provided,  the  Commission  shall  have 
power  to  prescribe  the  method  of  procedure  to  be  followed  in  the  con- 
duct of  the  investigation,  the  form  in  which  the  results  of  the  valua- 
tion shall  be  submitted,  and  the  classification  of  the  elements  that  con- 
stitute the  ascertained  value,  and  such  investigation  shall  show  the 
value  of  the  property  of  every  common  carrier  as  a  whole  and  sepa- 
rately the  value  of  its  property  in  each  of  the  several  States  and  Ter- 
ritories and  the  District  of  Columbia,  classified  and  in  detail  as  here- 
in required. 

Such  investigation  shall  be  commenced  within  sixty  days  after 
the  approval  of  this  Act  and  shall  be  prosecuted  with  diligence  and 
thoroughness,  and  the  result  thereof  reported  to  Congress  at  the  be- 
ginning of  each  regular  session  thereafter  until  completed. 

Every  common  carrier  subject  to  the  provisions  of  this  Act  shall 
furnish  to  the  Commission  or  its  agents  from  time  to  time  and  as  the 
Commission  may  require  maps,  profiles,  contracts,  reports  of  engineers, 
and  any  other  documents,  records,  and  papers,  or  copies  of  any  or  all 
of  the  same,  in  aid  of  such  investigation  and  determination  of  the 
value  of  the  property  of  said  common  carrier,  and  shall  grant  to  all 
agents  of  the  Commission  free  access  to  its  right  of  way,  its  property, 
and  its  accounts,  records,  and  memoranda  whenever  and  wherever  re- 
quested by  any  such  duly  authorized  agent,  and  every  common  carrier 
is  hereby  directed  and  required  to  cooperate  with  and  aid  the  Com- 
mission in  the  work  of  the  valuation  of  its  property  in  such  further 
particulars  and  to  such  extent  as  the  Commission  may  require  and 
direct,  and  all  rules  and  regulations  made  by  the  Commission  for  the 
purpose  of  administering  the  provisions  of  this  section  and  section 
twenty  of  this  Act  shall  have  the  full  force  and  effect  of  law.  Unless 
otherwise  ordered  by  the  Commission,  with  the  reasons  therefor,  the 
records  and  data  of  the  Commission  shall  be  open  to  the  inspection 
and  examination  of  the  public. 

Upon  the  completion  of  the  valuation  herein  provided  for  the  Com- 
mission shall  thereafter  in  like  manner  keep  itself  informed  of  all  ex- 
tensions and  improvements  or  other  changes  in  the  condition  and  value 
of  the  property  of  all  common  carriers,  and  shall  ascertain  the  value 
thereof,  and  shall  from  time  to  time,  revise  and  correct  its  valuations, 
showing  such  revision  and  correction  classified  and  as  a  whole  and 
separately  in  each  of  the  several  States  and  Territories  and  the  Dis- 
trict of  Columbia,  which  valuations,  both  original  and  corrected,  shall 
be  tentative  valuations  and  shall  be  reported  to  Congress  at  the  be- 
ginning of  each  regular  session. 

To  enable  the  Commission  to  make  such  changes  and  corrections 
in  its  valuations  of  each  class  of  property,  every  common  carrier  sub 
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ject  to  the  provisions  of  this  Act  shall  make  such  reports  and  furnish 
such  information  as  the  Commission  may  require. 

Whenever  the  Commission  shall  have  completed  the  tentative  valua- 
tion of  the  property  of  any  common  carrier,  as  herein  directed,  and 
before  such  valuation  shall  become  final,  the  Commission  shall  give 
notice  by  registered  letter  to  the  said  carrier,  the  Attorney  General 
of  the  United  States,  the  governor  of  any  State  in  which  the  property 
so  valued  is  located,  and  to  such  additional  parties  as  the  Commission 
may  prescribe,  stating  the  valuation  placed  upon  the  several  classes 
of  property  of  said  carrier,  and  shall  allow  thirty  days  in  which  to 
file  a  protest  of  the  same  with  the  Commission.  If  no  protest  is  filed 
within  thirty  days,  said  valuation  shall  become  final  as  of  the  date 
thereof. 

If  notice  of  protest  is  filed  the  Commission  shall  fix  a  time  for 
hearing  the  same,  and  shall  proceed  as  promptly  as  may  be  to  hear 
and  consider  any  matter  relative  and  material  thereto  which  may 
be  presented  in  support  of  any  such  protest  so  filed  as  aforesaid.  If 
after  hearing  any  protest  of  such  tentative  valuation  under  the  pro- 
visions of  this  Act  the  Commission  shall  be  of  the  opinion  that  its 
valuation  should  not  become  final,  it  shall  make  such  changes  as  may 
be  necessary,  and  shall  issue  an  order  making  such  corrected  tentative 
valuation  final  as  of  the  date  thereof.  All  final  valuations  by  the  Com- 
mission and  the  classification  thereof  shall  be  published  and  shall  be 
prima  facie  evidence  of  the  value  of  the  property  in  all  proceedings 
under  the  Act  to  regulate  commerce  as  of  the  date  of  the  fixing  thereof, 
and  in  all  judicial  proceedings  for  the  enforcement  of  the  Act  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  commonly  known 
as  "the  Act  to  regulate  commerce,"  and  the  various  Acts  amendatory 
thereof,  and  in  all  judicial  proceedings  brought  to  enjoin,  set  aside, 
annul,  or  suspend,  in  whole  or  in  part,  any  order  of  the  Interstate 
Commerce  Commission. 

If  upon  the  trial  of  any  action  involving  a  final  value  fixed  by 
the  Commission,  evidence  shall  be  introduced  regarding  such  value 
which  is  found  by  the  court  to  be  different  from  that  offered  upon 
the  hearing  before  the  Commission,  or  additional  thereto  and  sub- 
stantially affecting  said  value,  the  court,  before  proceeding  to  render 
judgment  shall  transmit  a  copy  of  such  evidence  to  the  Commission, 
and  shall  stay  further  proceedings  in  said  action  for  such  time  as  the 
court  shall  determine  from  the  date  of  such  transmission.  Upon  the 
receipt  of  such  evidence  the  Commission  shall  consider  the  same  and 
may  fix  a  final  value  different  from  the  one  fixed  in  the  first  instance, 
and  may  alter,  modify,  amend  or  rescind  any  order  which  it  has  made 
involving  said  final  value,  and  shall  report  its  action  thereon  to  said 
court  within  the  time  fixed  by  the  court.  If  the  Commission  shall 
alter,  modify,  or  amend  its  order,  such  altered,  modified  or  amended 
order  shall  take  the  place  of  the  original  order  complained  of  and 
judgment  shall  be  rendered  thereon  as  though  made  by  the  Commission 
in  the  first  instance.     If  the  original  order  shall  not  be  rescinded  or 
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changed   by   the   Commission,   judgment   shall   be  rendered    upon   such 
original  order. 

The  provisions  of  this  section  shall  apply  to  receivers  of  carriers 
and  operating  trustees.  In  case  of  failure  or  refusal  on  the  part  of 
any  carrier,  receiver,  or  trustee  to  comply  with  all  the  requirements 
of  this  section  and  in  the  manner  prescribed  by  the  Commission  such 
carrier,  receiver,  or  trustee  shall  forfeit  to  the  United  States  the  sum 
of  five  hundred  dollars  for  each  such  offense  and  for  each  and  every 
day  of  the  continuance  of  such  offense,  such  forfeitures  to  be  recover- 
able in  the  same  manner  as  other  forfeitures  provided  for  in  section 
sixteen  of  the  Act  to  regulate  commerce. 

That  the  district  courts  of  the  United  States  shall  have  jurisdic- 
tion, upon  the  application  of  the  Attorney  General  of  the  United 
States  at  the  request  of  the  Commission,  alleging  a  failure  to  comply 
with  or  a  violation  of  any  of  the  provisions  of  this  section  by  any  com- 
mon carrier,  to  issue  a  writ  or  writs  of  mandamus  commanding  such 
common  carrier  to  comply  with  the  provisions  of  this  section. 

It  shall  be  the  duty  of  every  common  carrier  by  railroad  whose 
property  is  being  valued  under  the  Act  of  March  first,  nineteen  hun- 
dred and  thirteen,  to  transport  the  engineers,  field  parties,  and  other 
employees  of  the  United  States  who  are  actually  engaged  in  making 
surveys  and  other  examinations  of  the  physical  property  of  said  car- 
rier necessary  to  execute  said  Act  from  point  to  point  on  said  railroad 
as  may  be  reasonably  required  by  them  in  the  actual  discharge  of 
their  duties;  and,  also,  to  move  from  point  to  point  and  store  at  such 
points  as  may  be  reasonably  required  the  cars  of  the  United  States 
which  are  being  used  to  house  and  maintain  said  employees;  and, 
also,  to  carry  the  supplies  necessary  to  maintain  said  employees  and 
the  other  property  of  the  United  States  actually  used  on  said  railroad 
in  said  work  of  valuation.  The  service  above  required  shall  be  re- 
garded as  a  special  service  and  shall  be  rendered  under  such  forms 
and  regulations  and  for  such  reasonable  compensation  as  may  be 
prescribed  by  the  Interstate  Commerce  Commission  and  as  will  insure 
an  accurate  record  and  account  of  the  service  rendered  by  the  rail- 
road, and  such  evidence  of  transportation,  bills  of  lading,  and  so 
forth,  shall  be  furnished  to  the  Commission  as  may  from  time  to  time 
be  required  by  the  Commission. 

Sec.  20.  That  the  Commission  is  hereby  authorized  to  require  an- 
nual reports  from  all  common  carriers  subject  to  the  provisions  of 
this  Act,  and  frorfi  the  owners  of  all  railroads  engaged  in  interstate 
commerce  as  defined  in  this  Act,  to  prescribe  the  manner  in  which 
such  reports  shall  be  made,  and  to  require  from  such  carriers  specific 
answers  to  all  questions  from  which  the  Commission  may  need  in- 
formation. Such  annual  reports  shall  show  in  detail  the  amount  of 
capital  stock  issued,  the  amounts  paid  therefor,  and  the  manner  of 
payment  for  the  same;  the  dividends  paid,  the  surplus  fund,  if  any. 
and  the  number  of  stockholders;  the  funded  and  floating  debts  and 
the  interest  paid  thereon;  the  cost  and  value  of  the  carrier's  prop- 
erty, franchises,  and  equipments;     the  number  of  employees  and   the 
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salaries  paid  each  class;  the  amounts  expended  for  improvements 
each  year,  how  expended,  and  the  character  of  such  improvements;  the 
earnings  and  receipts  from  each  branch  of  business  and  from  all 
sources;  the  operating  and  other  expenses;  the  balances  of  profit  and 
loss;  and  a  complete  exhibit  of  the  financial  operations  of  the  carrier 
each  year,  including  an  annual  balance  sheet.  Such  reports  shall  also 
contain  such  information  in  relation  to  rates  or  regulations  concern- 
ing fares  or  freights,  or  agreements,  arrangements,  or  contracts  af- 
fecting the  same  as  the  Commission  may  require;  and  the  Commis- 
sion may,  in  its  discretion,  for  the  purpose  of  enabling  it  the  better 
to  carry  out  the  purposes  of  this  Act,  prescribe  a  period  of  time  within 
which  all  common  carriers  subject  to  the  provisions  of  this  Act  shall 
have,  as  near  as  may  be,  a  uniform  system  of  accounts,  and  the  man- 
ner in  which  such  accounts  shall  be  kept. 

Said  detailed  reports  shall  contain  all  the  required  statistics  for 
the  period  of  twelve  months  ending  on  the  thirtieth  day  of  June  in 
each  year,  or  on  the  thirty-first  day  of  December  in  each  year  if  the 
Commission  by  order  substitute  that  period  for  the  year  ending  June 
thirtieth,  and  shall  be  made  out  under  oath  and  filed  with  the  Com- 
mission at  its  office  in  Washington  within  three  months  after  the  close 
of  the  year  for  which  the  report  is  made,  unless  additional  time  be 
granted  in  any  case  by  the  Commission;  and  if  any  carrier,  person, 
or  corporation  subject  to  the  provisions  of  this  Act  shall  fail  to  make 
and  file  said  annual  reports  within  the  time  above  specified,  or  within 
the  time  extended  by  the  Commission,  for  making  and  filing  the  same, 
or  shall  fail  to  make  specific  answer  to  any  question  anthorized  by 
the  provisions  of  this  section  within  thirty  days  from  the  time  it  is 
lawfully  required  so  to  do,  such  party  shall  forfeit  to  the  United  States 
the  sum  of  one  hundred  dollars  for  each  and  every  day  it  shall  con- 
tinue to  be  in  default  with  respect  thereto.  The  Commission  shall 
also  have  authority  by  general  or  special  orders  to  require  said  car- 
riers, or  any  of  them,  to  file  monthly  reports  of  earnings  and  expenses, 
and  to  file  periodical  or  special,  or  both  periodical  and  special,  reports 
concerning  any  matters  about  which  the  Commission  is  authorized  or 
required  by  this  or  any  other  law  to  inquire  or  to  keep  itself  informed 
or  which  it  is  required  to  enforce;  and  such  periodical  or  special  re 
ports  shall  be  under  oath  whenever  the  Commission  so  requires;  and 
if  any  such  carrier  shall  fail  to  make  and  file  any  such  periodical  or 
special  report  within  the  time  fixed  by  the  Commission,  it  shall  be  sub- 
ject to  the  forfeitures  last  above  provided. 

Said  forfeitures  shall  be  recovered  in  the  manner  provided  for 
the  recovery  of  forfeitures  under  the  provisions  of  this  Act. 

The  oath  required  by  this  section  may  be  taken  before  any  person 
authorized  to  administer  an  oath  by  the  laws  of  the  State  in  which  the 
same  is  taken. 

The  Commission  may,  in  its  discretion,  prescribe  the  forms  of  any 
and  all  accounts,  records,  and  memoranda  to  be  kept  by  carriers  sub- 
ject to  the  provisions  of  this  Act  including  the  accounts,  records,  and 
memoranda  of  the  movement  of  traffic  as  well  as  the  receipts  and  ex- 
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penditures  of  moneys.  The  Commission  shall  at  all  times  have  access 
to  all  accounts,  records,  and  memoranda  kept  by  carriers  subject  to 
this  Act,  and  It  shall  be  unlawful  for  such  carriers  to  keep  any  other 
accounts,  records,  or  memoranda  than  those  prescribed  or  approved 
by  the  Commission,  and  It  may  employ  special  agents  or  examiners, 
who  shall  have  authority  under  the  order  of  the  Commission  to  in- 
spect and  examine  any  and  all  accounts,  records,  and  memoranda  kept 
by  such  carriers.  This  provision  shall  apply  to  receivers  of  carriers 
and  operating  trustees. 

In  case  of  failure  or  refusal  on  the  part  of  any  such  carrier,  re- 
ceiver, or  trustee  to  keep  such  accounts,  records,  and  memoranda  ou 
the  books  and  in  the  manner  prescribed  by  the  Commission,  or  to 
submit  such  accounts,  records,  and  memoranda  as  are  kept  to  the 
inspection  of  the  Commission  or  any  of  its  authorized  agents  or  ex- 
aminers, such  carrier,  receiver,  or  trustee  shall  forfeit  to  the  United 
States  the  sum  of  five  hundred  dollars  for  each  such  offense  and  for 
each  and  every  day  of  the  continuous  of  such  offense,  such  forfeitures 
to  be  recoverable  in  the  same  manner  as  other  forfeitures  provided 
for  in  this  Act. 

Any  person  who  shall  willfully  make  false  entry  in  the  accounts 
of  any  book  of  accounts  or  in  any  record  or  memoranda  kept  by  a  car- 
rier, or  who  shall  willfully  destroy,  mutilate,  alter,  or  by  any  other 
means  or  device  falsify  the  record  of  any  such  account,  record,  or 
memoranda,  or  who  shall  willfully  neglect  or  fail  to  make  full,  true, 
and  correct  entries  in  such  accounts,  records,  or  memoranda  of  all 
facts  and  transactions  appertaining  to  the  carrier's  business,  or  shall 
keep  any  other  accounts,  records,  or  memoranda  than  those  prescribed 
or  approved  by  the  Commission,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  subject,  upon  conviction  in  any  court  of  the 
United  States  of  competent  jurisdiction,  to  a  fine  of  not  less  than  one 
thousand  dollars  nor  more  than  five  thousand  dollars  or  imprisonment 
for  a  term  not  less  than  one  year  nor  more  than  three  years,  or  both 
such  fine  and  imprisonment:  Provided,  That  the  Commission  may  in  its 
discretion  Issue  orders  specifying  such  operating,  accounting,  or  finan- 
cial papers,  records,  books,  blanks,  tickets,  stubs,  or  documents  of  car- 
riers which  may,  after  a  reasonable  time,  be  destroyed,  and  prescrib- 
ing the  length  of  time  such  books,  papers,  or  documents  shall  be  pre- 
served. 

Any  examiner  who  divulges  any  fact  or  information  which  may 
come  to  his  knowledge  during  the  course  of  such  examination,  except 
in  so  far  as  he  may  be  directed  by  the  Commission  or  by  a  court  or 
judge  thereof,  shall  be  subject,  upon  conviction  in  any  court  of  the 
United  States  of  competent  jurisdiction,  to  a  fine  of  not  more  than 
five  thousand  dollars  or  imprisonment  for  a  term  not  exceeding  two 
years,  or  both. 

That  the  circuit  and  district  courts  of  the  United  States  shall 
have  jurisdiction,  upon  the  application  of  the  Attorney  General  of  the 
United  States  at  the  request  of  the  Commission,  alleging  a  failure  to 
comply  with  or  a  violation  of  any  of  the  provisions  of  said   Act  to 
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regulate  commerce  or  of  any  Act  supplementary  thereto  or  amenda- 
tory thereof  by  any  common  carrier,  to  issue  a  writ  or  writs  of  manda- 
mus commanding  such  common  carrier  to  comply  with  the  provisions 
of  said  Acts,  or  any  of  them. 

And  to  carry  out  and  give  effect  to  the  provisions  of  said  Acts, 
or  any  of  them,  the  Commission  Is  hereby  authorized  to  employ  spec- 
ial agents  or  examiners  who  shall  have  power  to  administer  oaths, 
examine  witnesses,  and  receive  evidence. 

That  any  common  carrier,  railroad,  or  transportation  company 
subject  to  the  provisions  of  this  Act  receiving  property  for  trans- 
portation from  a  point  in  one  State  or  Territory  or  the  District  of 
Columbia  to  a  point  in  another  State,  Territory,  District  of  Columbia, 
or  from  any  point  in  the  United  States  to  a  point  in  an  adjacent  for- 
eign country  shall  issue  a  receipt  or  bill  of  lading  therefor,  and  shall 
be  liable  to  the  lawful  holder  thereof  for  any  loss,  damage,  or  injury  to 
such  property  caused  by  it  or  by  any  common  carrier,  railroad,  or 
transporation  company  to  which  such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass  within  the  United  States 
or  within  an  adjacent  foreign  country  when  transported  on  a  through 
bill  of  lading,  and  no  contract,  receipt,  rule,  regulation,  or  other  limi- 
tation of  any  character  whatsoever,  shall  exempt  such  common  car- 
rier, railroad,  or  transportation  company  from  the  liability  hereby 
imposed;  and  any  such  common  carrier,  railroad,  or  transportation 
company  so  receiving  property  for  transportation  from  a  point  in  one 
State,  Territory,  or  the  District  of  Columbia  to  a  point  in  another 
State  or  Territory,  or  from  a  point  in  a  State  or  Territory  to  a  point 
in  the  District  of  Columbia,  or  from  any  point  in  the  United  States 
to  a  point  in  an  adjacent  foreign  country,  or  for  transportation  wholly 
within  a  Territory  shall  be  liable  to  the  lawful  holder  of  said  receipt 
or  bill  of  lading  or  to  any  party  entitled  to  recover  thereon,  whether 
such  receipt  or  bill  of  lading  has  been  issued  or  not,  for  the  full  actual 
loss,  damage,  or  injury  to  such  property  caused  by  it  or  by  any  such 
common  carrier,  railroad,  or  transportation  company  to  which  such 
property  may  be  delivered  or  over  whose  line  or  lines  such  property 
may  pass  within  the  United  States  or  within  an  adjacent  foreign 
country  when  transported  on  a  through  bill  of  lading,  notwithstand- 
ing any  limitation  of  liability  or  limitation  of  the  amount  of  recovery 
or  representation  or  agreement  as  to  value  in  any  such  receipt  or  bill 
of  lading,  or  in  any  contract,  rule,  regulation,  or  in  any  tariff  filed 
with  the  Interstate  Commerce  Commission;  and  any  such  limitation, 
without  respect  to  the  manner  or  form  in  which  it  is  sought  to  be 
made  is  hereby  declared  to  be  unlawful  and  void:  Provided,  hotvcver. 
That  the  provisions  hereof  respecting  liability  for  full  actual  loss, 
damage,  or  injury,  notwithstanding  any  limitation  of  liability  or  re- 
covery or  representation  or  agreement  or  release  as  to  value,  and 
declaring  any  such  limitation  to  be  unlawful  and  void,  shall  not  ap- 
ply, first,  to  baggage  carried  on  passenger  trains  or  boats',  or  trains 
or  boats  carrying  passengers;  second,  to  property,  except  ordinary 
live   stock,  received   for   transportation   concerning  which   the   carrier 
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shall  have  been  or  shall  hereafter  be  expressly  authorized  or  required 
by  order  of  the  Interstate  Commeree  Commission  to  establish  and 
maintain  rates  dependent  upon  the  value  declared  in  writing  by  the 
shipper  or  agreed  upon  in  writing  as  the  released  value  of  the  property, 
in  which  case  such  declaration  or  agreement  shall  have  no  other  ef- 
fect than  to  lim.lt  liability  and  recovery  to  an  amount  not  exceeding 
the  values  so  declared  or  released,  and  shall  not,  so  far  as  relates  to 
values,  be  held  to  be  a  violation  of  section  ten  of  this  Act  to  regulate 
commerce,  as  amended;  and  any  tariff  schedule  which  may  be  filed 
with  the  Commission  pursuant  to  such  order  shall  contain  specific 
reference  thereto  and  may  establish  rates  varying  with  the  values  so 
declared  or  agreed  upon;  and  the  Commission  is  hereby  empowered 
to  make  such  order  in  cases  where  rates  dependent  upon  and  varying 
with  declared  or  agreed  values  would,  in  its  opinion,  be  just  and  rea- 
sonable under  the  circumstances  and  conditions  surrounding  the  trans- 
portation. The  term  "ordinary  live  stock"  shall  include  all  cattle, 
swine,  sheep,  goats,  horses,  and  mules,  except  such  as  are  chiefly  valu- 
able for  breeding,  racing,  show  purposes,  or  other  special  uses:  Pro- 
vided further,  That  nothing  in  this  section  shall  deprive  any  holder 
of  such  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action  which 
he  has  under  the  existing  law:  Provided  further,  That  it  shall  be  un- 
lawful for  any  such  common  carrier  to  provide  by  rule,  contract,  regu- 
lation, or  otherwise  a  shorter  period  for  giving  notice  of  claims  than 
ninety  days  and  for  the  filing  of  claims  for  a  shorter  period  than  four 
months,  and  for  the  institution  of  suits  than  two  years;  Provided, 
further,  That  if  the  loss,  damage,  or  injury  complained  of  was  due 
to  delay  or  damage  while  being  loaded  or  unloaded,  or  damaged  in 
transit  by  carelessness  or  negligence,  then  no  notice  of  claim  nor  filing 
of  claim  shall  be  required  as  a  condition  precedent  to  recovery. 

That  the  common  carrier,  railroad,  or  transportation  company 
issuing  such  receipt  or  bill  of  lading  shall  be  entitled  to  recover  from 
the  common  carrier,  railroad,  or  transportation  company  on  whose 
line  the  loss,  damage,  or  injury  shall  have  been  sustained  the  amount 
of  such  loss,  damage,  or  injury  as  it  may  be  required  to  pay  to  the 
owners  of  such  property,  as  may  be  evidenced  by  any  receipt,  judg- 
ment, or  transcript  thereof. 

No  suit  brought  in  any  State  court  of  competent  jurisdiction 
against  a  railroad  company,  or  other  corporation,  or  person,  engaged 
in  and  carrying  on  the  business  of  a  common  carrier,  to  recover  dam- 
ages for  delay,  loss  of,  or  injury  to  property  received  for  transporta- 
tion by  such  common  carrier  under  section  twenty  of  the  Act  to  regu- 
late commerce,  approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  as  amended  June  twenty-ninth,  nineteen  hundred  and  six,  April 
thirteenth,  nineteen  hundred  and  eight,  February  twenty-fifth,  nine- 
teen hundred  and  nine,  and  June  eighteenth,  nineteen  hundred  and 
ten,  shall  be  removed  to  any  court  of  the  United  States  where  the 
matter  in  controversy  does  not  exceed,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  $3,000. 
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Sec.  21.  That  the  Commission  shall  on  or  before  the  first  day  of 
December  in  each  year,  make  a  report,  which  shall  be  transmitted  to 
Congress,  and  copies  of  which  shall  be  distributed  as  are  the  other 
reports  transmitted  to  Congress.  This  report  shall  contain  such  in- 
formation and  data  collected  by  the  Commission  as  may  be  considered 
of  value  in  the  determination  of  questions  connected  with  the  regu- 
lation of  commerce,  together  with  such  recommendations  as  to  ad- 
ditional legislation  relating  thereto  as  the  Commission  may  deem 
necessary;  and  the  names  and  compensation  of  the  persons  employed 
by  said  Commission. 

Sec.  22.  That  nothing  in  this  Act  shall  prevent  the  carriage,  stor- 
age, or  handling  of  property  free  or  at  reduced  rates  for  the  United 
States,  State,  or  municipal  governments,  or  for  charitable  purposes, 
or  to  or  from  fairs  and  expositions  for  exhibition  thereat,  or  the  free 
carriage  of  destitute  and  homeless  persons  transported  by  charitable 
societies,  and  the  necessary  agents  employed  in  such  transportation, 
or  the  issuance  of  mileage,  excursion,  or  commutation  passenger  tickets: 
nothing  in  this  Act  shall  be  construed  to  prohibit  any  common  car- 
rier from  giving  reduced  rates  to  ministers  of  religion,  or  to  munic- 
ipal governments  for  the  transportation  of  indigent  persons,  or  to 
inmates  of  the  National  Homes  or  State  Homes  for  Disabled  "Volun- 
teer Soldiers,  and  of  Soldiers'  and  Sailors'  Orphan  Homes,  including 
those  about  to  enter  and  those  returning  home  after  discharge,  under 
arrangements  with  the  boards  of  managers  of  said  homes;  nothing 
in  this  Act  shall  be  construed  to  prevent  railroads  from  giving  free 
carriage  to  their  own  officers  and  employees,  or  to  prevent  the  prin- 
cipal oflBcers  of  any  railroad  company  or  companies  from  exchanging 
passes  or  tickets  with  other  railroad  companies  for  their  officers  and 
employes;  (*  *  *  nothing  in  the  Act  *  *  *  shall  be  construed 
to  prohibit  any  common  carrier  from  giving  reduced  rates  for  mem- 
bers of  National  Guard  organizations  traveling  to  and  from  joint  en- 
campments with  the  Regular  Army. — 39  Stat.  L.,  646);  and  nothing 
in  this  Act  contained  shall  in  any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  statute,  but  the  provisions  of  this 
Act  are  in  addition  to  such  remedies:  Provided,  That  no  pending  liti- 
gation shall  in  any  way  be  affected  by  this  Act:  Provided  further, 
That  nothing  in  this  Act  shall  prevent  the  issuance  of  joint  inter- 
changeable five-thousand-mile  tickets,  with  special  privileges  as  to  the 
amount  of  free  baggage  that  may  be  carried  under  milage  tickets  of 
,  one  thousand  or  more  miles.  But  before  any  common  carrier,  sub- 
ject to  the  provisions  of  this  Act,  shall  issue  any  such  joint  Inter- 
changeable mileage  tickets  with  special  privileges,  as  aforesaid,  it  shall 
file  with  the  Interstate  Commerce  Commission  copies  of  the  joint 
tariffs  of  rates,  fares,  or  charges  on  which  such  joint  interchangeable 
mileage  tickets  are  to  be  based,  together  with  specifications  of  the 
amount  of  free  baggage  that  may  be  carried  under  mileage  tickets  of 
the  same  manner  as  common  carriers  are  required  to  do  with  regard 
to  other  joint  rates  by  section  six  of  this  Act;  and  all  the  provisions 
of  said  section  six  relating  to  joint  rates,  fares,  and  charges  shall  be 
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observed  by  said  common  carriers  and  enforced  by  the  Interstate  Com- 
merce Commission  as  fully  with  regard  to  such  joint  interchanKoable 
mileage  tickets  as  with  regard  to  other  joint  rates,  fares,  and  charges 
referred  to  in  said  section  six.  It  shall  be  unlawful  for  any  common 
carrier  that  has  issued  or  authorized  to  be  issued  any  such  joint  in- 
terchangeable mileage  tickets  to  demand,  collect,  or  receive  from  any 
person  or  persons  a  greater  or  less  compensation  for  transportation  of 
persons  or  baggage  under  such  joint  interchangeable  mileage  ticketd 
than  that  required  by  the  rate,  fare,  or  charge  specified  in  the  copies 
of  the  joint  tariff  of  rates,  fares,  or  charges  filed  with  the  Commission 
in  force  at  the  time.  The  provisions  of  section  ten  of  this  Act  shall 
apply  to  any  violation  of  the  requirements  of  this  proviso. 

Sec.  23.  That  the  circuit  and  district  courts  of  the  United  States 
shall  have  jurisdiction  upon  the  relation  of  any  person  or  persons,  firm, 
or  corporation,  alleging  such  violation  by  a  common  carrier,  of  any  of 
the  provisions  of  the  Act  to  which  this  is  a  supplement  and  all  Acts 
amendatory  thereof,  as  prevents  the  relator  from  having  interstate 
traffic  moved  by  said  common  carrier  at  the  same  rates  as  are  charged, 
or  upon  terms  or  conditions  as  favorable  as  those  given  by  said  com- 
mon carrier  for  like  traffic  under  similar  conditions  to  any  other 
shipper,  to  issue  a  writ  or  writs  of  mandamus  against  said  common 
carrier,  commanding  such  common  carrier  to  move  and  transport  the 
traffic,  or  to  furnish  cars  or  other  facilities  for  transportation  for  the 
party  applying  for  the  writ:  Provided,  That  if  any  question  of  fact  as 
to  the  proper  compensation  to  the  common  carrier  for  the  service  to 
be  enforced  by  the  writ  is  raised  by  the  pleadings,  the  writ  of  per- 
emptory mandamus  may  issue,  notwithstanding  such  question  of  fact 
is  undetermined  upon  such  terms  as  to  security,  payment  of  money 
into  the  court,  or  otherwise,  as  the  court  may  think  proper,  pending 
the  determination  of  the  question  of  fact:  Provided,  That  the  remedy 
hereby  given  by  writ  of  mandamus  shall  b^e  cumulative,  and  shall  not 
be  held  to  exclude  or  interfere  with  other  remedies  provided  by  this 
Act  or  the  Act  to  which  it  is  a  supplement. 

Sec.  24.  That  the  Interstate  Commerce  Commission  is  hereby  en- 
larged so  as  to  consist  of  seven  members  with  terms  of  seven  years, 
and  each  shall  receive  ten  thousand  dollars  compensation  annually. 
The  qualifications  of  the  Commissioners  and  the  manner  of  the  payment 
of  their  salaries  shall  be  as  already  provided  by  law.  Such  enlarge-  ' 
ment  of  the  Commission  shall  be  accomplished  through  appointment 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  of 
two  additional  Interstate  Commerce  Commissioners,  one  for  a  term  ex- 
piring December  thirty-first,  nineteen  hundred  and  eleven,  one  for  a 
term  expiring  December  thirty-first,  nineteen  hundred  and  twelve. 
The  terms  of  the  present  Commissioners,  or  of  any  successor  appointed 
to  fill  a  vacancy  caused  by  the  death  or  resignation  of  any  of  the 
present  Commissioners,  shall  expire  as  heretofore  provided  by  law. 
Their  successors  and  the  successors  of  the  additional  Commissioners 
herein  provided  for  shall  be  appointed  for  the  full  terms  of  seven 
years,  except  that  any  person  appointed  to  fill  a  vacancy  shall  be  ap- 
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pointed  only  for  the  unexpired  term  of  tlie  Commissioner  whom  he 
shall  succeed.  Not  more  than  four  Commissioners  shall  be  appointed 
from  the  same  political  party. 

(Additional  provisions  in  Act  of  June  29,  1906.)  (Sec.  9.)  That 
all  existing  laws  relating  to  the  attendance  of  witnesses  and  the  pro- 
duction of  evidence  and  the  compelling  of  testimony  under  the  Act  to 
regulate  commerce  and  all  Acts  amendatory  thereof  shall  apply  to  any 
and  all  proceedings  and  hearings  under  this  Act. 

(Sec.  10.)  That  all  laws  and  parts  of  laws  in  conflict  with  the 
provisions  of  this  Act  are  hereby  repealed;  but  the  amendments  herein 
provided  for  shall  not  affect  causes  now  pending  in  courts  of  the 
United  States,  but  such  causes  shall  be  prosecuted  to  a  conclusion  in 
the  manner  heretofore  provided  by  law. 

(Sec.  11.)  That  this  Act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Joint  resolution  of  June  30,  1900,  provides:  "That  the  Act  en- 
titled 'An  Act  to  amend  an  Act  entitled  "An  Act  to  regulate  Com- 
merce," approved  February  4,  1887,  and  all  Acts  amendatory  thereof, 
and  to  enlarge  the  powers  of  the  Interstate  Commerce  Commission,' 
shall  take  effect  and  be  in  force  sixty  days  after  its  approval  by  the 
President  of  the  United  States.'' 

(Additional  provisions  in  Act  of  June  18,  1910.)  (Sec.  6,  par.  2.) 
It  shall  be  the  duty  of  every  common  carrier  subject  to  the  provisions 
of  this  Act,  within  sixty  days  after  the  taking  effect  of  this  Act,  to 
designate  in  writing  an  agent  in  the  city  of  Washington,  District 
of  Columbia,  upon  whom  service  of  all  notices  and  processes  may  be 
made  for  and  on  behalf  of  said  common  carrier  in  any  proceeding 
or  suit  pending  before  the  Interstate  Commerce  Commission  or  before 
said  Commerce  Court,  and  to  file  such  designation  in  the  office  of  the 
secretary  of  the  Interstate  Commerce  Commission,  which  designation 
may  from  time  to  time  be  changed  by  like  writing  similarly  filed;  and 
thereupon  service  of  all  notices  and  processes  may  be  made  upon  such 
common  carrier  by  leaving  a  copy  thereof  with  such  designated  agent 
at  his  office  or  usual  place  of  residence  in  the  city  of  Washington, 
with  like  effect  as  if  made  personally  upon  such  common  carrier,  and 
in  default  of  such  designation  of  such  agent,  service  of  any  notice  or 
other  process  in  any  proceeding  before  said  Interstate  Commerce 
Commission  or  Commerce  Court  may  be  made  by  posting  such  notice 
or  process  in  the  office  of  the  secretary  of  the  Interstate  Commerce 
Commission. 

(Sec.  15.)  That  nothing  in  this  Act  contained  shall  undo  or  impair 
any  proceedings  heretofore  taken  by  or  before  the  Interstate  Commerce 
Commission  or  any  of  the  acts  of  srfid  Commission;  and  in  any  cases, 
proceedings,  or  matters  now  pending  before  it,  the  Commission  may 
exercise  any  of  the  powers  hereby  conferred  upon  it,  as  would  be  proper 
in  cases,  proceedings,  or  matters  hereafter  initiated  and  nothing  in 
this  -Act  contained  shall  operate  to  release  or  affect  any  obligation, 
liability,  penalty,  or  forfeiture  heretofore  existing  against  or  incurred 
by  any  persons,  corporation,  or  association. 
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(Sec.  18.)  That  this  Act  shall  take  effect  and  be  in  force  from 
and  after  the  expiration  of  sixty  days  after  its  passage,  except  as  to 
sections  twelve  and  sixteen,  whifh  sections  shall  take  effect  and  be 
in  force  immediately. 

An  Act  To  amend  an  Act  entitled  "An  Act  to  Regulate  Commerce," 
as  amended,  in  respect  of  car  service,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  section  one 
of  the  Act  entitled  "An  Act  to  regulate  commerce,"  approved  February 
twenty-fourth,  eighteen  hundred  and  eighty-seven,  as  heretofore 
amended,  is  further  amended  by  adding  thereto  the  following: 

The  term  "car  service"  as  used  in  this  Act  shall  include  the  move- 
ment, distribution,  exchange,  interchange,  and  return  of  cars  used  in 
the  transportation  of  property  by  any  carrier  subject  to  the  provisions 
of  this  Act. 

It  shall  be  the  duty  of  every  such  carrier  to  establish,  observe,  and 
enforce  just  and  reasonable  rules,  regulations,  and  practices  with  re- 
spect to  car  service,  and  every  unjust  and  unreasonable  rule,  regu- 
lation, and  practice  with  respect  to  car  service  is  prohibited  and  de- 
clared to  be  unlawful. 

The  Interstate  Commerce  Commission  is  hereby  authorized  by 
general  or  special  orders  to  require  all  carriers  subject  to  the  provisions 
of  the  Act,  or  any  of  them,  to  file  with  it  from  time  to  time  their  rules 
and  regulations  with  respect  to  car  service,  and  the  commission  may, 
in  its  discretion,  direct  that  the  said  rules  and  regulations  shall  be  in- 
corporated in  their  schedules  showing  rates,  fares,  and  charges  for 
transportation  and  be  subject  to  any  or  all  of  the  provisions  of  the  Act 
relating  thereto.  x 

The  commission  shall,  after  hearing,  on  a  complaint  or  upon  its 
own  initiative  without  complaint,  establish  reasonable  rules,  regu- 
lations, and  practices  with  respect  to  car  service,  including  the  classi- 
fication of  cars,  compensation  to  be  paid  for  the  use  of  any  car  not 
owned  by  any  such  common  carrier  and  the  penalties  or  other  sanctions 
for  nonobservance  of  such  rules. 

Whenever  the  commission  shall  be  of  opinion  that  necessity  ex- 
ists for  immediate  action  with  respect  to  the  supply  or  use  of  cars  for 
transportation  of  property,  the  commission  shall  have,  and  it  is  hereby 
given,  authority,  either  upon  complaint  or  upon  its  own  initiative  with- 
out complaint,  at  once,  if  it  so  orders,  without  answer  or  other  formal 
pleading  by  the  interested  carrier  or  carriers,  and  with  or  without 
notice,  hearing,  or  the  making  or  filing  of  a  report,  according  as  the 
commission  may  determine,  to  suspend  the  operation  of  any  or  all 
rules,  regulations,  or  practices  then  established  with  respect  to  car 
service  for  such  time  as  may  be  determined  by  the  commission,  and 
also  authority  to  make  such  just  and  reasonable  directions  with  re- 
spect to  car  service  during  such  time  as  in  its  opinion  will  best  pro- 
mote car  service  in  the  interest  of  the  public  and  the  commerce  of  the 
people. 
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The  directions  of  the  commission  as  to  car  service  may  be  made 
through  and  by  such  agents  or  agencies  as  the  commission  shall 
designate  and  appoint  for  that  purpose. 

In  case  of  failure  or  refusal  on  the  part  of  any  carrier,  receiver, 
or  trustee  to  comply  with  any  direction  or  order  with  respect  to  car 
service,  such  carrier,  receiver,  or  trustee  shall  be  liable  to  a  penalty  of 
not  less  than  $100  nor  more  than  $500  for  each  such  offense  'and  $50 
for  each  and  every  day  of  the  continuance  of  such  offense,  which  shall 
accrue  to  the  United  States  and  may  be  recovered  in  a  civil  action 
brought  by  the  United  States. 

Approved,    l\Iay    29,    1917. 

An  Act  To  amend  the  Act  to  regulate  commerce,  as  amended,  and 
for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  section  twenty- 
fourt  of  an  Act  entitled  "An  Act  to  regulate  commerce,"  approved  Feb- 
ruary fourth,  eighteen  hundred  and  eighty-seven,  as  amended,  be  further 
amended  to  read  as  follows: 

"Sec.  24.  That  the  Interstate  Commerce  Commission  is  hereby 
enlarged  so  as  to  consist  of  nine  members,  with  terms  of  seven  years, 
and  each  shall  receive  $10,000  compensation  annually.  The  qualifica- 
tions of  the  members  and  the  manner  of  the  payment  of  their  salaries 
shall  be  as  already  provided  by  law.  Such  enlargement  of  the  com- 
mission shall  be  accomplished  through  appointment  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  of  two  additional 
Interstate  Commerce  Commissioners,  one  for  a  term  expiring  Decem- 
ber thirty-first,  nineteen  hundred  and  twenty-one,  and  one  for  a  term 
expiring  December  thirty-first,  nineteen  hundred  and  twenty-two.  The 
terms  of  the  present  commissioners,  or  of  any  successor  appointed  to 
fill  a  vacancy  caused  by  the  death  or  resignation  of  any  of  the  present 
commissioners,  shall  expire  as  heretofore  provided  by  law.  Their 
successors  and  the  successors  of  the  additional  commissioners  herein 
provided  for  shall  be  appointed  for  the  full  term  of  seven  years,  ex- 
cept that  any  person  appointed  to  fill  a  vacancy  shall  be  appointed 
only  for  the  unexpired  term  of  the  commissioner  whom  he  shall  suc- 
ceed. Not  more  than  five  commissioners  shall  be  appointed  from  the 
same  political  party." 

Sec.  2.  That  section  seventeen  of  said  Act,  as  amended,  be  further 
amended  to  read  as  follows: 

"Sec.  17.  That  the  commission  may  conduct  its  proceedings  in  such 
manner  as  will  best  conduce  to  the  proper  dispatch  of  business  and  to 
the  ends  of  justice.  The  commission  shall  have  an  official  seal,  which 
shall  be  judicially  noticed.  Any  member  of  the  commission  may  ad- 
minister oaths  and  afl^rmations  and  sign  subpoenas.  A  majority  of 
the  commission  shall  constitute  a  quorum  for  the  transaction  of  busi- 
ness, except  as  may  be  otherwise  herein  provided,  but  no  commissioner 
shall  participate  in  any  hearing  or  proceeding  in  which  he  has  any 
pecuniary  interest.  The  commission  may,  from  time  to  time,  make  or 
amend  such  general  rules  or  orders  as  may  be  requisite  for  the  order 


Interstate  Commerce  Act.  1549 

and  regulation  of  proceedings  before  it,  or  before  any  division  of  the 
commission,  including  forms  of  notices  and  the  service  thereof,  which 
shall  conform,  as  nearly  as  may  be,  to  those  in  use  in  the  courts  of 
the  United  states.  Any  party  may  appear  before  the  commission  or  any 
division  thereof  and  be  heard  in  person  or  by  attorney.  Every  vote 
and  official  act  of  the  commission,  or  of  any  division  thereof,  shall  be 
entered  of  record,  and  its  proceedings  shall  be  public  upon  the  request 
of  any  party  interested. 

"The  commission  is  hereby  authorized  by  Its  order  to  divide  the 
members  thereof  into  as  many  divisions  as  it  may  deem  necessary, 
which  may  be  changed  from  time  to  time.  Such  divisions  shall  be  de- 
nominated, respectively,  division  one,  division  two,  and  so  forth.  Any 
commissioner  may  be  assigned  to  and  may  serve  upon  such  division 
or  divisions  as  the  commission  may  direct,  and  the  senior  in  service 
of  the  commissioners  constituting  any  of  said  divisions  shall  act  as 
chairman  thereof.  In  case  of  vacancy  in  any  division,  or  of  absence 
or  inability  to  serve  thereon  of  any  commissioner  thereto  assigned, 
the  chairman  of  the  commission,  or  any  commissioner  designated  by 
him  for  that  purjiose,  may  temporarily  serve  on  said  division  until 
the  commission  shall  otherwise  order. 

"The  commission  may  by  order  direct  that  any  of  its  work,  business, 
or  functions  arising  under  this  Act,  or  under  any  Act  amendatory 
thereof,  or  supplemental  thereto,  or  under  any  amendment  which  may 
be  made  to  any  of  said  Acts,  or  under  any  other  Act  or  joint  resolution 
which  has  been  or  may  hereafter  be  approved,  or  in  respect  of  any 
matter  which  has  been  or  may  be  referred  to  the  commission  by  Con- 
gress or  by  either  branch  thereof,  be  assigned  or  referred  to  any  of 
said  divisions  for  action  thereon,  and  may  by  order  at  any  time  amend, 
modify,  supplement,  or  rescind  any  such  direction.  All  such  orders 
shall  take  effect  forthwith  and  remain  in  effect  until  otherwise  ordered 
by  the  commission. 

"In  conformity  with  and  subject  to  the  order  or  orders  of  the 
commission  in  the  premises,  each  division  so  constituted  shall  have 
power  and  authority  by  a  majority  thereof  to  hear  and  determine, 
order,  certify,  report,  or  otherwise  act  as  to  any  of  said  work,  business, 
or  functions  so  assigned  or  referred  to  it  for  action  by  the  commis- 
sion, and  in  respect  thereof  the  division  shall  have  all  the  jurisdiction 
and  powers  now  or  then  conferred  by  law  upon  the  commission,  and 
be  subject  to  the  same  duties  and  obligations.  Any  order,  decision,  or 
report  made  or  other  action  taken  by  any  of  said  divisions  in  respect 
of  any  matters  so  assigned  or  referred  to  it  shall  have  the  same  force 
and  effect,  and  may  be  made,  evidenced,  and  enforced  in  the  same 
manner  as  if  made,  or  taken  by  the  commission,  subject  to  rehearing 
by  the  commission,  as  provided  in  section  sixteen — a  hereof  for  re- 
hearing cases  decided  by  the  commission.  The  secretary  and  seal  of 
the  commission  shall  be  the  secretary  and  seal  of  each  division  there- 
of. 

"In  all  proceedings  before  any  such  divisions  relating  to  the 
reasonableness  of  rates  or  to  alleged  discriminations  not  less  than  three 
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members  shall  participate  in  the  consideration  and  decision;  and  in 
all  proceedings  relating  to  the  valuation  of  railway  property  under  the 
Act  entitled  'An  Act  to  amend  an  Act  entitled  "An  Act  to  regulate 
commerce."  approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  and  all  Acts  amendatory  thereof,  by  providing  for  a  valuation  of 
the  several  classes  of  property  of  carriers  subject  thereto  and  securing 
information  concerning  their  stocks,  bonds,  and  otlier  securities,'  ap- 
proved March  first,  nineteen  hundred  and  thirteen,  not  less  than  five 
members  shall  participate  in  the  consideration  and  decision. 

■'The  salary  of  the  secretary  of  the  commission  shall  be  $5,000 
per  annum. 

"Nothing  in  this  section  contained  or  done  pursuant  thereto,  shall 
be  deemed  to  divest  the  commission  of  any  of  its  powers." 

Sec.  3.  So  much  of  section  eighteen  of  the  Act  to  regulate  com- 
merce as  fixes  the  salary  of  the  secretary  of  the  commission  is  hereby 
repealed. 

Sec.  4.  That  paragraph  two,  section  fifteen,  of  the  Act  to  regulate 
commerce  approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  as  amended,  be  further  amended  by  adding  the  following: 
"Provided  further,  until  January  first,  nineteen  hundred  and  twenty, 
no  increased  rate,  fare,  charge,  or  classification  shall  be  filed  except 
after  approval  thereof  has  been  secured  from  the  commission.  Such 
approval  may,  in  the  discretion  of  the  commission,  be  given  without 
formal  hearing,  and  in  such  case  shall  not  affect  any  subsequent  pro- 
ceeding relative  to  such  rate,  fare,  charge,  or  classification." 

Approved,  August  9,  1917. 

An  Act  to  Amend  the  Act  to  regulate  commerce,  as  amended,  and 
for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  section  one 
of  the  act  entitled  "An  Act  to  regulate  commerce,"  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  as  heretofore  amended,  be 
further  amended  by  adding  thereto  the  following: 

"That  on  and  after  the  approval  of  this  Act  any  person  or  persons 
who  shall,  during  the  war  in  which  the  United  States  is  now  engaged 
knowingly  and  willfully,  by  physical  force  or  intimidation  by  threats 
of  physical  force  obstruct  or  retard,  or  aid  in  obstructing  or  retarding, 
the  orderly  conduct  or  movement  in  the  United  States  of  interstate 
or  foreign  commerce,  or  the  orderly  make-up  or  movement  or  dis- 
position of  any  train,  or  the  movement  or  disposition  of  any  locomotive, 
car,  or  other  vehicle  on  any  railroad  or  elsewhere  in  the  United  States 
engaged  in  interstate  or  foreign  commerce  shall  be  deemed  guilty  of 
a  misdemeanor,  and  for  every  such  offense  shall  be  punishable  by  a 
fine  of  not  exceeding  $100  or  by  imprisonment  for  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment;  and  the  President  of 
the  United  States  is  hereby  authorized,  whenever  in  his  judgment 
the  public  interest  requires,  to  employ  the  armed  forces  of  the  United 
States  to  prevent  any  such  obstruction  or  retardation  of  the  passage  of 
the  mail,  or  of  the  orderly  conduct  or  movement  of  interstate  or  foreign 
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commerce  in  any  part  of  the  United  States,  or  of  any  train,  locomotive, 
car,  or  other  vehicle  upon  any  railroad  or  elsewhere  in  the  United 
States  engaged  In  interstate  or  foreign  commerce:  Provided,  That 
nothing  in  this  section  shall  be  construed  to  repeal,  modify,  or  affect 
either  section  six  or  section  twenty  of  an  Act  entitled  'An  Act  to  sup- 
plement existing  laws  against  unlawful  restraints  and  monopolies,  and 
for  other  purposes,'  approved  October  fifteenth,  nineteen  hundred  and 
fourteen. 

"That  during  the  continuance  of  the  war  in  which  the  United 
States  is  now  engaged  the  President  is  authoriised,  if  he  finds  it  neces- 
sary for  the  national  defense  and  security,  to  direct  that  such  traffic  or 
such  shipments  of  commodities  as,  in  his  judgment,  may  be  essential 
to  the  national  defense  and  security  shall  have  preference  or  priority 
in  transportation  by  any  common  carrier  by  railroad,  water,  or  other- 
wise. He  may  give  these  directions  at  and  for  such  times  as  he  may 
determine,  and  may  modify,  change,  suspend,  or  annual  them  and  for 
any  such  purpose  he  is  hereby  authorized  to  issue  orders  direct,  or 
through  such  person  or  persons  as  he  may  designate  for  the  purpose 
or  through  the  Interstate  Commerce  Commission.  Officials  of  the 
United  States,  when  so  designated,  shall  receive  no  compensation  for 
their  services  rendered  hereunder.  Persons  not  in  the  employ  of  the 
United  States  as  designated  shall  receive  such  compensation  as  the 
President  may  fix.  Suitable  offices  may  be  rented  and  all  necessary 
expenses,  including  compensation  of  persons  so  designated,  shall  be 
paid  as  directed  by  the  President  out  of  funds  which  may  have  been 
or  may  be  provided  to  meet  expenditures  for  the  national  security  and 
defense.  The  common  carriers  subject  to  the  Act  to  regulate  com- 
merce or  as  many  of  them  as  desire  so  to  do  are  hereby  authorized 
without  responsibility  or  liability  on  the  part  of  the  United  States, 
financial  or  otherwise,  to  establish  and  maintain  in  the  city  of  Wash- 
ington during  the  period  of  the  war  an  agency  empowered  by  such 
carriers  as  join  in  the  arrangement  to  receive  on  behalf  of  them  all 
notice  and  service  of  such  orders  and  directions  as  may  be  issued 
in  accordance  with  this  Act,  and  service  upon  such  agency  shall  be 
good  service  as  to  all  the  carriers  joining  in  the  establishment  there- 
of. And  it  shall  be  the  duty  of  any  and  all  the  officers,  agents,  or 
employees  of  such  carriers  by  railroad  or  water  or  otherwise  to  obey 
strictly  and  conform  promptly  to  such  orders,  and  failure  knowingly 
and  willfully  to  comply  therewith,  or  to  do  or  perform  whatever  is 
necessary  to  the  prompt  execution  of  such  order,  shall  render  such 
officers,  agents,  or  employees  guilty  of  a  misdemeanor,  and  any  such 
officer,  agent  or  employee  shall,  upon  conviction,  be  fined  not  more  than 
$5,000,  or  imprisoned  not  more  than  one  year,  or  both,  in  the  discre- 
tion of  the  court.  For  the  transportation  of  persons  or  property  in 
carrying  out  the  orders  and  directions  of  the  President,  just  and  reason- 
able rates  shall  be  fixed  by  the  Interstate  Commerce  Commission;  and 
if  the  transportation  be  for  the  Government  of  the  United  States,  it 
shall  be  paid  for  currently  or  monthly  by  the  Secretary  of  the  Treasury 
out  of  any  funds  not  otherwise  appropriated.     Any  carrier  complying 
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with  any  such  order  or  direction  for  preference  or  priority  herein 
authorized  shall  be  exempt  from  any  and  all  provisions  in  existing  law 
imposing  civil  or  criminal  pains,  penalties,  obligations,  or  liabilities 
upon  carriers  by  reason  of  giving  preference  or  priority  In  compliance 
with  such  order  or  direction." 
Approved,  August  10,  1917. 


Appendix  B. 

The  Elkins  Act. 
AN  ACT  to  further  regulate  commerce  with  foreign  nations  and  among 

the  States. 

Sec.  1.  That  anything  done  or  omitted  to  he  done  by  a  corporation 
common  carrier,  subject  to  the  Act  to  regulate  commerce  and  the  Acts 
amendatory  thereof,  which,  if  done  or  omitted  to  be  done  by  any  direc- 
tor or  officer  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  person 
acting  for  or  employed  by  such  corporation,  would  constitute  a  mis- 
demeanor under  said  Acts  or  under  this  Act,  shall  also  be  held  to  be 
a  misdemeanor  committed  by  such  corporation,  and  upon  conviction 
thereof  it  shall  be  subject  to  like  penalties  as  are  prescribed  in  said 
Acts  or  by  this  Act  with  reference  to  such  persons,  except  as  such 
penalties  are  herein  changed.  The  willful  failure  upon  the  part  of  any 
carrier  subject  to  said  Acts  to  file  and  publish  the  tariffs  or  rates  and 
charges  as  required  by  said  Acts,  or  strictly  to  observe. such  tariffs 
until  changed  according  to  law,  shall  be  a  misdemeanor,  and  upon  con- 
viction thereof  the  corporation  offending  shall  be  subject  to  a  fine  of 
not  less  than  one  thousand  dollars  nor  more  than  twenty  thousand  dol- 
lars for  each  offense;  and  it  shall  be  unlawful  for  any  person,  persons, 
or  corporation  to  offer,  grant,  or  give,  or  to  solicit,  accept,  or  receive 
any  rebate  concession,  or  discrimination  in  respect  to  the  transportation 
of  any  property  in  interstate  or  foreign  commerce  by  any  common  car- 
rier subject  to  said  Act  to  regulate  commerce  and  the  Acts  amendatory 
thereof  whereby  any  such  property  shall  by  any  device  whatever  be 
transported  at  a  less  rate  than  that  named  in  the  tariffs  published  and 
filed  by  such  carrier,  as  is  required  by  said  Act  to  regulate  commerce 
and  the  Acts  amendatory  thereof,  or  whereby  any  other  advantage  is 
given  or  discrimination  is  practiced.  Every  person  or  corporation, 
whether  carrier  or  shipper,  who  shall,  knowingly,  offer,  grant,  or  give, 
or  solicit,  accept,  or  receive  any  such  rebates,  concession,  or  discrimi- 
nation shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less  than  one  thousand  dol- 
lars nor  more  than  twenty  thousand  dollars:  Provided,  That  any  per- 
son, or  any  officer  or  director  of  any  corporation  subject  to  the  provi- 
sions of  this  Act,  or  the  Act  to  regulate  commerce  and  the  Acts  amend- 
atory thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  person  acting 
for  or  employed  by  any  such  corporation,  who  shall  be  convicted  as 
aforesaid,  shall,  in  addition  to  the  fine  herein  provided  for,  be  liable  to 
imprisonment  in  the  penitentiary  for  a  term  of  not  exceeding  two 
years,  or  both  such  fine  and  imprisonment,  in  the  discretion  of  the 
court.  Every  violation  of  this  section  shall  be  prosecuted  in  any  court 
of  the  United  States  having  jurisdiction  of  crimes  within  the  district  in 
which  such  violation  was  committed,  or  through  which  the  transporta- 
tion may  have  been  conducted;  and  whenever  the  offense  is  begun  in 
one  jurisdiction  and  completed  in  another  it  may  be  dealt  with,  Inquired 
of,  tried,  determined,  and  punished  in  either  jurisdiction  in  the  same 
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manner  as  if  the  offense  had  been  actually  and  wholly  committed 
therein. 

In  construing  and  enforcing  the  provisions  of  this  section,  the  act, 
omission,  or  failure  of  any  officer,  agent,  or  other  person  acting  for  or 
employed  by  any  common  carrier,  or  shipper,  acting  within  the  scope  of 
his  employment,  shall  in  every  case  be  also  deemed  to  be  the  act, 
omission,  or  failure  of  such  carrier  or  shipper  as  well  as  that  of  the 
person.  Whenever  any  carrier  files  with  the  Interstate  Commerce  Com- 
mission or  publishers  a  particular  rate  under  the  provisions  of  the 
Act  to  regulate  commerce  or  Acts  amendatory  thereof,  or  participates  in 
any  rates  so  filed  or  published,  that  rate  as  against  such  carrier,  its 
officers,  or  agents,  in  any  prosecution  begun  under  this  Act  shall  be 
conclusively  deemed  to  be  the  legal  rate,  and  any  departure  from  such 
rate,  or  any  offer  to  depart  therefrom,  shall  be  deemed  to  be  an  offense 
under  this  section  of  this  Act. 

Any  person,  corporation,  or  company  who  shall  deliver  property 
for  interstate  transportation  to  any  common  carrier,  subject  to  the 
provisions  of  this  Act,  or  for  whom  as  consignor  or  consignee,  any  such 
carrier  shall  transport  property  from  one  State,  Territory,  or  the  Dis- 
trict of  Columbia  to  any  other  State,  Territory,  or  the  District  of 
Columbia,  or  foreign  country,  who  shall  knowingly  by  employee,  agent, 
officer,  or  otherwise,  directly  or  indirectly,  by  or  through  any  means  or 
device  whatsoever,  receive  or  accept  from  such  common  carrier  any 
sum  of  money  or  any  other  valuable  consideration  as  a  rebate  or  offset 
against  the  regular  charges  for  transportation  of  such  property,  as 
fixed  by  the  schedules  of  rates  provided  for  in  this  Act,  shall  in  ad- 
dition to  any  penalty  provided  by  this  Act  forfeit  to  the  United  States 
a  sum  of  money  three  times  the  amount  of  money  so  received  or  ac- 
cepted and  three  times  the  value  of  any  other  consideration  so  received 
or  accepted,  to  be  ascertained  by  the  trial  court;  and  the  Attorney 
General  of  the  United  States  is  authorized  and  directed,  whenever  he 
has  reasonable  grounds  to  believe  that  any  such  person,  corporation, 
or  company  has  knowingly  received  or  accepted  from  any  such  com- 
mon carrier  any  sum  of  money  or  other  valuable  consideration  as  a 
rebate  or  offset  as  aforesaid,  to  institute  in  any  court  of  the  United 
States  of  competent  jurisdiction  a  civil  action  to  collect  the  said  sura 
or  sums  so  forfeited  as  aforesaid;  and  in  the  trial  of  said  action  all 
such  rebates  or  other  considerations  so  received  or  accepted  for  a 
period  of  six  years  prior  to  the  commencement  of  the  action,  may  be 
included  therein,  and  the  amount  recovered  shall  be  three  times  the 
total  amount  of  money,  or  three  times  the  total  value  of  such  con- 
sideration, so  received  or  accepted,  or  both,  as  the  case  may  be. 

Sec.  2.  That  in  any  proceeding  for  the  enforcement  of  the  pro- 
visions of  the  statutes  relating  to  interstate  commerce,  whether  such 
proceedings  be  instituted  before  the  Interstate  Commerce  Commission 
or  be  begun  originally  in  any  circuit  court  of  the  United  States,  it  shall 
be  lawful  to  include  as  parties,  in  addition  to  the  carrier,  all  persons 
interested  in  or  affected  by  the  rate,  regulation,  or  practice  under 
consideration,   and   inquiries,   investigations,  orders,   and   decrees   may 
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be  made  with  reference  to  and  against  such  additional  parties  in  the 
same  manner,  to  the  same  extent,  and  subject  to  the  same  provisions 
as  are  or  shall  be  authorized  by  law  with  respect  to  carriers. 

Sec.  3.     That  whenever  the  Interstate  Commerce  Commission  shall 
have  reasonable  ground  for  belief  that  any  common  carrier  is  engaged 
in  the  carriage  of  passengers  or  freight  traffic  between  given  points  at 
less  than  the  published  rates  on  file,  or  is  committing  any  discrimina- 
tions forbidden  by  law,  a  petition  may  be  presented  alleging  such  facts 
to  the  circuit    court  of  the  United  States  sitting  in  equity  having  juris- 
diction;  and  when  the  act  complained  of  is  alleged  to  have  been  com- 
mitted or  as  being  committed   in   part  in  more  than  one  judicial  dis- 
trict or  State,  it  may  he  dealt  with,  inquired  of,  tried,  and  determined 
In  either  such  judicial  district  or  State,  whereupon  it  shall  be  the  duty 
of  the  court  summarily  to  inquire  into  the  circumstances,  upon  such 
notice  and  in  such  manner  as  the  court  shall  direct  and  without  the 
formal    pleadings    and    proceedings    applicable    to    ordinary    suits    in 
equity,  and  to  make  such  other  persons  or  corporations  parties  thereto 
as  the  court  may  deem  necessary,  and  upon  being  satisfied  of  the  truth 
of  the  allegations  of  said  petition  said  court  shall  enforce  an  observance 
of  the  published  tariffs  or  direct  and  require  a  discontinuance  of  such 
discrimination  by  proper  orders,  writs,  and  process,  which  said  orders, 
writs,  and  process  may  be  enforceable  as  well  against  the  parties  in- 
terested in  the  traffic  as  against  the  carrier,  subject  to  the  right  of  ap- 
peal as  now  provided  by  law.     It  shall  be  the  duty  of  the  several  dis- 
trict  attorneys  of  the   United   States,   whenever  the  Attorney   General 
shall  direct,  either  of  his  own  motion  or  upon  the  request  of  the  Inter- 
state Commerce  Commission,  to  institute  and  prosecute  such  proceed- 
ings, and  the  proceedings  provided  for  by  this  Act  shall  nat  preclude  the 
bringing  of  suit  for  the  recovery  of  damages  by  any  party  injured  or 
any    other   action    provided    by   said    Act    approved    February    fourth, 
eighteen  hundred  and  eighty-seven,  entitled  "An  Act  to  regulate  com- 
merce" and  the  Acts  amendatory  thereof.     And  in  proceedings  under 
this  Act  and  the  Acts  to  regulate  commerce  the  said  courts  shall  have 
the  power  to  compel  the  attendance  of  witnesses,  both  upon  the  part  of 
the  carrier  and  the  shipper,  who  shall  be   required   to   answer  on  all 
subjects  relating  directly  or  indirectly  to  the  matter  in  controversy,  and 
to  compel  the  production  of  all  books  and  papers,  both  of  the  carrier  and 
shipper,  wiiich   relate  directly  or  indirectly  to   such  transaction;    the 
claim  that  such  testimony  or  evidence  may  tend  to  criminate  the  person 
giving  such  evidence  shall  not  excuse  such  person  from  testifying  or 
such  corporation  producing  its  books  and  papers,  but  no  person  shall 
be  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on  ac- 
count of  any  transaction,  matter,  or  thing  concerning  which  he  may 
testify  or  produce  evidence  documentary  or  otherwise  in  such  proceed- 
ing:   Provided,   That   the   provisions   of   an   Act   entitled    "An   Act    to 
expedite  the  hearing  and  determination  of  suits  in  equity  pending  or 
hereafter  brought  under  the  Act  of  July  second,  eighteen  hundred  and 
ninety,  entitled   'An   Act  to   protect  trade   and   commerce   against  un- 
lawful restraints  and  monopolies,'  'An  Act  to  regulate  commerce,"  ap- 
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proved  February  fourth,  eighteen  hundred  and  eighty-seven,  or  any 
other  acts  having  a  like  purpose  that  may  be  hereafter  enacted,  ap- 
proved February  eleventh,  nineteen  hundred  and  three,"  shall  apply 
to  any  case  prosecuted  under  the  direction  of  the  Attorney  General  in 
the  name  of  the  Interstate  Commerce  Commission. 

Sec.  4.  That  all  Acts  and  parts  of  Acts  in  conflict  with  the  pro- 
visions of  this  Act  are  hereby  repealed,  but  such  repeal  shall  not  af- 
fect causes  now  pending  nor  rights  which  have  already  accrued,  but 
such  causes  shall  be  prosecuted  to  a  conclusion  and  such  rights  en- 
forced in  a  manner  heretofore  provided  by  law  and  as  modified  by  the 
provisions  of  this  Act. 

Sec.  5.     That  this  Act  shall  take  effect  from  its  passage. 


Appendix   C. 

Fkukkal  Bill  ok   Laui.ng  Act. 

AN   ACT    relating    to    bills    of   lading    in    interstate    and    foreign    com- 
merce. 

Sec.  1.  That  bilLs  of  lading  is.sued  by  any  common  carrier  for 
the  transportation  of  goods  in  any  Territory  of  the  United  States,  or 
the  District  of  Columbia,  or  from  a  place  in  a  State  to  a  place  In  a 
foreign  country,  or  from  a  i)lace  in  one  State  to  a  place  in  another 
State,  or  from  a  place  in  one  State  to  a  place  in  the  same  State  through 
another  State  or  foreign  country,  shall  be  governed  by  this  act. 

Sec.  2.  That  a  bill  in  which  it  is  stated  that  the  goods  are  con- 
signed or  destined  to  a  specified  person  is  a  straight  bill. 

Sec.  3.  That  a  bill  in  which  it  is  stated  that  the  goods  are  con- 
signed or  destined  to  the  order  of  any  person  named  in  such  bill  is 
an  order  bill.  Any  provision  In  such  a  bill  or  in  any  notice,  contract, 
rule,  regulation,  or  tariff  that  it  is  nonnegotiable  shall  be  null  and 
void  and  shall  not  affect  its  negotiability  within  the  meaning  of  this 
act  unless  upon  Its  face  and  in  writing  agreed  to  by  the  shipper. 

Sec.  4.  That  order  bills  issued  in  a  State  for  the  transportation 
of  goods  to  any  place  in  the  United  States  on  the  Continent  of  North 
America,  except  Alaska  and  Panama,  shall  not  be  issued  in  parts  or 
sets.  If  so  issued,  the  carrier  issuing  them  shall  be  liable  for  failure 
to  deliver  the  goods  described  therein  to  anyone  who  purchases  a  part 
for  value  in  good  faith,  even  though  the  purchase  be  after  the  delivery 
of  the  goods  by  the  carrier  to  a  holder  of  one  of  the  other  parts:  Pro- 
vided, however,  That  nothing  contained  in  this  section  shall  be  inter- 
preted or  construed  to  forbid  the  issuing  of  order  bills  in  parts  or 
sets  for  such  transportation  of  goods  to  Alaska,  Panama,  Porto  Rico, 
the  Philippines,  Hawaii,  or  foreign  countries,  or  to  impose  the  lia- 
bilities set  forth  in  this  section  for  so  doing. 

Sec.  5.  That  when  more  than  one  order  bill  is  issued  in  a  State 
for  the  same  goods  to  be  transported  to  any  place  in  the  United  States 
on  the  Continent  of  North  America,  except  Alaska  and  Panama,  the 
word  "duplicate,"  or  some  other  word  or  words  indicating  that  the 
document  is  not  an  original  bill,  shall  be  placed  plainly  upon  the  face 
of  every  such  bill  except  the  one  first  Issued.  A  carrier  shall  be  lia- 
ble for  the  damage  caused  by  his  failure  so  to  do  to  anyone  who  has 
purchased  the  bill  for  value  in  good  faith  as  an  original,  even  though 
the  purchase  be  after  the  delivery  of  the  goods  by  the  carrier  to  the 
holder  of  the  original  bill:  Provided,  however,  That  nothing  contained 
in  this  section  shall  in  such  case  for  such  tranportation  of  goods  to 
Alaska,  Panama,  Porto  Rico,  the  Philippines,  Hawaii,  or  foreign  coun- 
tries be  interpreted  or  construed  so  as  to  require  the  placing  of  the 
word  "duplicate"  thereon,  or  to  impose  the  liabilities  set  forth  In 
this  section  for  failure  so  to  do. 

Sec.  6.  That  a  straight  bill  shall  have  placed  plainly  upon  its 
face  by  the  carrier  issuing  it  "nonnegotiable"  or  "not  negotiable  " 
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This  section  shall  not  apply,  however,  to  memoranda  or  acknowl- 
edgments of  an  informal  character. 

Sec.  7.  That  the  insertion  in  an  order  bill  of  the  name  of  a  person 
to  be  notified  of  the  arrival  of  the  goods  shall  not  limit  the  negotia- 
bility of  the  bill  or  constitute  notice  to  a  purchaser  thereof  of  any 
rights  or  equities  of  such  person  in  the  goods. 

Sec.  8.  That  a  carrier,  in  the  absence  of  some  lawful  excuse,  is 
bound  to  deliver  goods  upon  a  demand  made  either  by  the  consignee 
named  in  the  bill  for  the  goods  or,  if  the  bill  is  an  order  bill,  by  the 
holder  thereof,  if  such  a  demand  is  accompanied  by — 

(a)  An  offer  in  good  faith  to  satisfy  the  carrier's  lawful  lien 
upon  the  goods; 

(b)  Possession  of  the  bill  of  lading  and  an  offer  in  good  faith 
to  surrender,  properly  indorsed,  the  bill  which  was  issued  for  the 
goods,  if  the  bill  is  an  order  bill;   and 

(c)  A  readiness  and  willingness  to  sign,  when  the  goods  are  de- 
livered, an  acknowledgment  that  they  have  been  delivered,  if  such 
signature  is  requested  by  the  carrier. 

In  case  the  carrier  refuses  or  fails  to  deliver  the  goods  in  com- 
pliance with  a  demand  by  the  consignee  or  holder  so  accompanied, 
the  burden  shall  be  upon  the  carrier  to  establish  the  existence  of  a 
lawful  excuse  for  such  refusal  or  failure. 

Sec.  9.  That  a  carrier  is  justified,  subject  to  the  provisions  of 
the  three  following  sections  in  delivering  goods  to  one  who  is — 

(a)  A  person  lawfully  entitled  to  the  possession  of  the  goods, 
or 

(b)  The   consignee   named   in    a   straight   bill    for   the   goods,    or 

(c)  A  person  in  possession  of  an  order  bill  for  the  goods,  by  the 
terms  of  which  the  goods  are  deliverable  to  his  order;  or  which  has 
been  indorsed  to  him,  or  in  blank  by  the  consignee,  or  by  the  mediate 
or  immediate  indorsee  of  the  consignee. 

Sec.  10.  That  where  the  carrier  delivers  goods  to  one  who  is  not 
lawfully  entitled  to  the  possession  of  them,  the  carrier  shall  be  liable 
to  anyone  having  a  right  of  property  or  possession  in  the  goods  if  he 
delivered  the  goods  otherwise  than  as  authorized  by  subdivisions  (b) 
and  (c)  of  the  preceding  section;  and,  though  he  delivered  the  goods 
as  authorized  by  either  of  said  subdivisions,  he  shall  be  so  liable  if 
prior  to  such  delivery  he — 

(a)  Had  been  requested,  by  or  on  behalf  of  a  person  having  a 
right  of  property  or  possession  in  the  goods,  not  to  make  such  delivery, 
or 

(b)  Had  information  at  the  time  of  the  delivery  that  it  was  to  a 
person  not  lawfully  entitled  to  the  possession  of  the  goods. 

Such  request  or  information,  to  be  effective  within  the  meaning 
of  this  section,  must  be  given  to  an  offcer  or  agent  of  the  carrier,  the 
actual  or  apparent  scope  of  whose  duties  includes  action  upon  such  a 
request  or  information,  and  must  be  given  in  time  to  enable  the  oflScer 
or  agent  to  whom  it  is  given,  acting  with  reasonable  diligence,  to  stop 
delivery  of  the  goods. 
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Sec.  11.  That  except  as  provided  .in  section  twenty  six,  and  except 
when  compelled  by  legal  process,  if  a  carrier  delivers  goods  for  which 
an  order  bill  had  been  issued,  the  negotiation  of  which  would  transfer 
the  right  to  the  possession  of  the  goods,  and  fails  to  take  up  and  can- 
cel the  bill,  such  carrier  shall  be  liable  for  failure  to  deliver  the  goods 
to  anyone  who  for  value  and  in  good  faith  purchases  such  bill,  whether 
such  purchaser  acquired  title  to  the  bill  before  or  after  the  delivery 
of  the  goods  by  the  carrier  and  notwithstanding  delivery  was  made 
to  the  person  entitled  thereto. 

Sec.  12.  That  except  as  provided  in  section  twenty-six,  and  except 
when  compelled  by  legal  process,  if  a  carrier  delivers  part  of  the  goods 
for  which  an  order  bill  had  been  issued  and  fails  either — 

(a)  To  take  up  and  cancel  the  bill,  or 

(b)  To  place  plainly  upon  it  a  statement  that  a  portion  of  the 
goods  has  been  delivered  with  a  description  which  may  be  in  general 
terms  either  of  the  goods  or  packages  that  have  been  so  delivered  or 
of  the  goods  or  packages  which  still  remain  in  the  carrier's  possession, 
he  shall  be  liable  for  failure  to  deliver  all  the  goods  specified  in  the  bill 
to  anyone  who  for  value  and  in  good  faith  purchases  it,  whether  such 
purchaser  acquired  title  to  it  before  or  after  the  delivery  of  any  por- 
tion of  the  goods  by  the  carrier,  and  notwithstanding  such  delivery 
was  made  to  the  person  entitled  thereto. 

Sec.  13.  That  any  alteration,  addition,  or  erasure  in  a  bill  after 
its  issue  without  authority  from  the  carrier  issuing  the  same,  either 
in  writing  or  noted  in  the  bill,  shall  be  void,  whatever  be  the  nature 
and  purpose  of  the  change,  and  the  bill  shall  be  enforceable  according 
to  its  original  tenor. 

Sec.  14.  That  where  an  order  bill  has  been  lost,  stolen,  or  de- 
stroyed a  court  of  competent  jurisdiction  may  order  the  delivery  of 
the  goods  upon  satisfactory  proof  of  such  loss,  theft,  or  destruction 
and  upon  the  giving  of  a  bond,  with  sufficient  surety,  to  be  approved 
by  the  court,  to  protect  the  carrier  or  any  person  injured  by  such 
delivery  from  any  liability  or  loss  incurred  by  reason  of  the  original 
bill  remaining  outstanding.  The  court  may  also  in  its  discretion  or- 
der the  payment  of  the  carrier's  reasonable  costs  and  counsel  fees: 
Provided,  a  voluntary  indemnifying  bond  without  order  of  court  shall 
be  binding  on  the  parties  thereto. 

The  delivery  of  the  goods  under  an  order  of  the  court,  as  provided 
in  this  section,  shall  not  relieve  the  carrier  from  liability  to  a  person 
to  whom  the  order  bill  has  been  or  shall  be  negotiated  for  value  with- 
out notice  of  the  proceedings  or  of  the  delivery  of  the  goods. 

Sec.  15.  That  a  bill,  upon  the  face  of  which  the  word  "dupli- 
cate" or  some  other  word  or  words  indicating  that  the  document  is 
not  an  original  bill  is  placed,  plainly  shall  impose  upon  the  carrier 
issuing  the  same  the  liability  of  one  who  represents  and  warrants 
that  such  bill  is  an  accurate  copy  of  an  original  bill  properly  issued, 
but  no  other  liability. 

Sec.  IG.  That  no  title  to  goods  or  right  to  their  possession  as 
serted    by   a   carrier   for   his    own    benefit   shall    excuse   him    from   lia- 


1560  Appendix. 

bility  for  refusing  to  deliver  the  goods  according  to  the  terms  of  a 
bill  issued  for  them,  unless  such  title  or  right  is  derived  directly 
or  indirectly  from  transfer  made  by  the  consignor  or  consignee  after 
the  shipment,  or  from  the  carrier's  lien. 

Sec.  17.  That  if  more  than  one  person  claim  the  title  or  pos- 
session of  goods,  the  carrier  may  require  all  known  claimants  to 
interplead,  either  as  a  defense  to  an  action  brought  against  him  for 
nondelivery  of  the  goods  or  as  an  original  suit,  whichever  is  appro- 
priate. 

Sec.  18.  That  if  some  one  other  than  the  consignee  or  the  per- 
son in  possession  of  the  bill  has  a  claim  to  the  title  or  possession 
of  the  goods,  and  the  carrier  has  information  of  such  claim,  the  car- 
rier shall  be  excused  from  liability  for  refusing  to  deliver  the  goods, 
either  to  the  consignee  or  person  in  possession  of  the  bill  or  to  the 
adverse  claimant,  until  the  carrier  has  had  a  reasonable  time  to  as- 
certain the  validity  of  the  adverse  claim  or  to  bring  legal  proceed 
ings   to   compel   all   claimants  to   interplead. 

Sec.  19.  That  except  as  provided  in  the  two  preceding  sections 
and  in  section  nine,  no  right  or  title  of  a  third  person,  unless  en- 
forced by  legal  process,  shall  be  a  defense  to  an  action  brought  by 
the  consignee  of  a  straight  bill  or  by  the  holder  of  an  order  bill 
against  the  carrier  for  failure  to  deliver  the  goods  on  demand. 

Sec.  20.  That  when  goods  are  loaded  by  a  carrier  such  carrier 
shall  count  the  packages  of  goods,  if  package  freight,  and  ascertain 
the  kind  and  quantity  of  bulk  freight,  and  such  carrier  shall  not, 
in  such  cases,  insert  in  the  bill  of  lading  or  in  any  notice,  receipt, 
contract,  rule,  regulation,  or  tariff,  "Shipper's  weight,  load,  and 
count,"  or  other  words  of  like  purport,  indicating  that  the  goods 
were  loaded  by  the  shipper  and  the  description  of  them  made  by 
him  or  in  case  of  bulk  freight  and  freight  not  concealed  by  packages 
the  description  made  by  him.  If  so  inserted,  contrary  to  the  pro- 
visions of  this  section,  said  words  shall  be  treated  as  null  and  void 
and   as  if   not  inserted  therein. 

Sec.  21.  That  when  package  freight  or  bulk  freight  is  loaded 
by  a  shipper  and  the  goods  are  described  in  a  bill  of  lading  merely 
by  a  statement  of  marks  or  labels  upon  them  or  upon  packages  con- 
taining them,  or  by  a  statement  that  the  goods  are  said  to  be  goods 
of  a  certain  kind  or  quantity,  or  in  a  certain  condition,  or  it  Is 
stated  in  the  bill  of  lading  that  packages  are  said  to  contain  goods 
of  a  certain  kind  or  quantity  or  in  a  certain  condition,  or  that  the 
contents  or  condition  of  the  contents  of  packages  are  unknown,  or 
words  of  like  purport  are  contained  in  the  bill  of  lading,  such  state- 
ments, if  true,  shall  not  make  liable  the  carrier  issuing  the  bill  of 
lading,  although  the  goods  are  not  of  the  kind  or  quantity  or  in  the 
condition  which  the  marks  or  labels  upon  them  indicate,  or  of  the 
kind  or  quantity  or  in  the  condition  they  were  said  to  be  by  the 
consignor.  The  carrier  may  also  by  inserting  in  the  bill  of  lading 
the  words  "Shipper's  weight,  load,  and  count,"  or  other  words  of 
like  purport  indicate  that  the  goods  were  loaded  by  the  shipper  and 
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the  description  of  them  made  by  him;  and  if  such  statement  be  true, 
the  carrier  shall  not  bo  liable  for  damages  caused  by  the  improper 
loading  or  by  the  nonreceipt  or  by  the  misdescription  of  the  goods 
described  in  the  bill  of  lading:  Provided,  however,  Where  the  ship- 
per of  bulk  freight  installs  and  maintains  adequate  facilities  for 
weighing  such  freight,  and  the  same  are  available  to  the  carrier, 
then  the  carrier,  upon  written  request  of  such  shii)per  and  when  given 
a  reasonable  opportunity  so  to  do,  shall  ascertain  the  kind  and  quan- 
tity of  bulk  freight  within  a  reasonable  time  after  such  written  re- 
quest, and  the  carriers  shall  not  in  such  cases  insert  in  the  bill  of 
lading  the  words  "Shipper's  weight,"  or  other  words  of  like  purport, 
and  if  so  inserted  contrary  to  the  provisions  of  this  section,  said 
words  shall  be  treated  as  null  and  void  and  as  if  not  inserted  there- 
in. 

Sec.  22.  That  if  a  bill  of  lading  has  been  issued  by  a  carrier 
or  on  his  behalf  by  an  agent  or  employee  the  scope  of  whose  actual 
or  apparent  authority  includes  the  receiving  of  goods  and  issuing  bills 
of  lading  therefor  for  transportation  in  commerce  among  the  sev- 
eral States  and  with  foreign  nations,  the  carrier  shall  be  liable  to. 
(a)  the  owner  of  goods  covered  by  a  straight  bill  subject  to  exist- 
ing right  of  stoppage  in  transitu  or  (b)  the  holder  of  an  order  bill, 
who  has  given  value  in  good  faith,  relying  upon  the  description 
therein  of  the  goods,  for  damages  caused  by  the  nonreceipt  by  the 
carrier  of  all  or  part  of  the  goods  or  their  failure  to  correspond 
with  the  description  thereof  in  the  bill  at  the  time  of  its  issue. 

Sec.  23.  That  if  goods  are  delivered  to  a  carrier  by  the  owner  or 
by  a  person  whose  act  in  conveying  the  title  to  them  to  a  purchaser 
for  value  in  good  faith  would  bind  the  owner,  and  an  order  bill  is 
issued  for  them,  they  can  not  thereafter,  while  in  the  possession  of 
the  carrier,  be  attached  by  garnishment  or  otherwise  or  be  levied 
upon  under  an  execution  unless  the  bill  be  first  surrendered  to 
the  carrier  or  its  negotiation  enjoined.  The  carrier  shall  in  no 
such  case  be  compelled  to  deliver  the  actual  possession  of  the 
goods  until  the  bill  is  surrendered  to  him  or  impounded  by  the 
court. 

Sec.  24.  That  a  creditor  whose  debtor  is  the  owner  of  an  order 
bill  shall  be  entitled  to  such  aid  from  courts  of  appropriate  juris- 
diction by  injunction  and  otherwise  in  attaching  such  bill  or  in  satisfy- 
ing the  claim  by  means  thereof  as  is  allowed  at  law  or  in  equity  in 
regard  to  property  which  can  not  readily  be  attached  or  levied  upon 
by   ordinary   legal   process. 

Sec.  25.  That  if  an  order  bill  is  issued  the  carrier  shall  have  a 
Hen  on  the  goods  therein  mentioned  for  all  charges  on  those  goods 
for  freight,  storage,  demurrage  and  terminal  charges,  and  expenses 
necessary  for  the  preservation  of  the  goods  or  incident  to  their 
transportation  subsequent  to  the  date  of  the  bill  and  all  other 
charges  incurred  in  transportation  and  delivery,  unless  the  bill  ex- 
pressly enumerates  other  charges  for  which  a  lien  is  claimed.  In 
such  case  there  shall  also  be  a  lien   for  the  charges  enumerated  so 
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far  as  they  are  followed  by  law  and  the  contract  between  the  con- 
signor and   the   carrier. 

Sec.  26.  That  after  goods  have  been  lawfully  sold  to  satisfy 
a  carrier's  lien,  or  because  they  have  not  been  claimed,  or  because 
they  are  perishable  or  hazardous,  the  carrier  shall  not  thereafter 
be  liable  for  failure  to  deliver  the  goods  themselves  to  the  con- 
signee or  owner  of  the  goods,  or  to  a  holder  of  the  bill  given  for 
the  goods  when  they  were  shipped,  even  if  such  bill  be  an  order 
bill. 

Sec.  27.  That  an  order  bill  may  be  negotiated  by  delivery 
where,  by  the  terms  of  the  bill,  the  carrier  undertakes  to  deliver  the 
goods  to  the  order  of  a  specified  person,  and  such  person  or  a  sub- 
sequent indorsee  of  the  bill  has  indorsed  it  in  blank. 

Sec.  28.  That  an  order  bill  may  be  negotiated  by  the  indorse- 
ment of  the  person  to  whose  order  the  goods  are  deliverable  by  the 
tenor  of  the  bill.  Such  indorsement  may  be  in  blank  or  to  a  speci- 
fied person.  If  indorsed  to  a  specified  person,  it  may  be  negotiated 
against  by  the  indorsement  of  such  person  in  blank  or  to  another 
specified  person.  Subsequent  negotiation  may  be  made  in  like  man- 
ner. 

Sec.  29.  That  a  bill  may  be  transferred  by  the  holder  by  de- 
livery, accompanied  with  an  agreement,  express  or  implied,  to  trans- 
fer the  title  to  the  bill  or  to  the  goods  represented  thereby.  A 
straight  bill  can  not  be  negotiated  free  from  existing  equities,  and 
the  indorsement  of  such  a  bill  gives  the  transferee  no  additional 
right. 

Sec.  30.  That  an  order  bill  may  be  negotiated  by  any  person 
in  possession  of  the  same,  however  such  possession  may  have  been 
acquired,  if  by  the  terms  of  the  bill  the  carrier  undertakes  to  deliver 
the  goods  to  the  order  of  such  person,  or  if  at  the  time  of  negotiation 
the  bill  is  in  such  form  that  it  may  be  negotiated  by  delivery. 

Sec.  31.  That  a  person  to  whom  an  order  bill  has  been  duly 
negotiated  acquires  thereby — 

(a)  Such  title  to  the  goods  as  the  person  negotiating  the  bill 
to  him  had  or  had  ability  to  convey  to  a  purchaser  in  good  faith 
for  value,  and  also  such  title  to  the  goods  as  the  consignee  and 
consignor  had  or  had  power  to  convey  to  a  purchaser  in  good  faith 
for  value;    and 

(b)  The  direct  obligation  of  the  carrier  to  hold  possession  of 
the  goods  for  him  according  to  the  terms  of  the  bill  as  fully  as  if 
the  carrier   had   contracted   directly  with   him. 

Sec.  32.  That  a  person  to  whom  a  bill  has  been  transferred, 
but  not  negotiated,  acquires  thereby  as  against  the  transferor  the 
title  to  the  goods,  subject  to  the  terms  of  any  agreement  with  the 
transferor.  If  the  bill  is  a  straight  bill  such  person  also  acquires 
the  right  to  notify  the  carrier  of  the  transfer  to  him  of  such  bill 
and  thereby  to  become  the  direct  obligee  of  whatever  obligations 
the  carrier  owed  to  the  transferor  of  the  bill  immediately  before  the 
notification. 
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Prior  to  the  notification  of  the  carrier  by  the  transferor  or  trans- 
feree of  a  straight  bill  the  title  of  the  transferee  to  the  goods  and  the 
right  to  ac(|Ulre  the  obligation  of  the  carrier  may  be  defeated  by  garnish- 
ment or  by  attachment  or  execution  uijon  the  goods  by  a  creditor  of 
the  transferor,  or  by  a  notification  to  the  carrier  by  the  transferor 
or  a  subsequent  purchaser  from  the  transferor  of  a  subsequent  sale 
of  the  goods  by  the  transferor. 

A  carrier  has  not  received  notification  within  the  meaning  of  this 
section  unless  an  officer  or  agent  of  the  carrier,  the  actual  or  apparent 
scope  of  whose  duties  includes  action  upon  such  a  notification,  has 
l)een  notified:  and  no  notification  shall  be  effective  until  the  officer  or 
agent  to  whom  it  is  given  has  had  time,  with  the  exercise  of  reason- 
able diligence,  to  communicate  with  the  agent  or  agents  having  actual 
possession  or  control  of  the  goods. 

Sec.  33.  That  where  an  order  bill  is  transferred  for  value  by  de- 
livery, and  the  Indorsement  of  the  transferor  is  essential  for  negotia- 
tion, the  transferee  acquires  a  right  against  the  transferor  to  compel 
him  to  indorse  the  bill  unless  a  contrary  intention  appears.  The  nego- 
tiation shall  take  effect  as  of  the  time  when  the  indorsement  is  actually 
made.     This  obligation  may  be  specifically  enforced. 

Sec.  34.  That  a  person  who  negotiates  or  transfers  for  value  a 
bill  by  indorsement  or  delivery,  unless  a  contrary  intention  appears, 
warrants — 

(a)  That  the  bill  is  genuine; 

(b)  That  he  has  a  legal   right  to  transfer  it; 

(c)  That  he  has  knowledge  of  no  fact  which  would  impair  the 
validity  or  worth  of  the  bill; 

(d)  That  he  has  a  right  to  transfer  the  title  to  the  goods,  and 
that  the  goods  are  merchantable  or  fit  for  a  particular  purpose  when- 
ever such  warranties  would  have  been  implied  if  the  contract  of  the 
parties  had  been  to  transfer  without  a  bill  the  goods  represented  there- 
by. 

Sec.  35.  That  the  indorsement  of  a  bill  shall  not  make  the  in- 
dorser  liable  for  any  failure  on  the  part  of  the  carrier  or  previous  in- 
dorsers  of  the  bill  to  fulfill  their  respective  obligations. 

Sec.  36.  That  a  mortgagee  or  pledgee  or  other  holder  of  a  bill  for 
security  who  in  good  faith  demands  or  receives  payment  of  the  debt 
for  which  such  bill  is  security,  whether  from  a  party  to  a  draft  drawn 
for  such  debt  or  from  any  other  person,  shall  not  be  deemed  by  so  do- 
ing to  represent  or  warrant  the  genuineness  of  such  bill  or  the  quantity 
or  quality  of  the  goods  therein  described. 

Sec.  37.  That  the  validity  of  the  negotiation  of  a  bill  is  not  im- 
paired by  the  fact  that  such  negotiation  was  a  breech  of  duty  on  the 
part  of  the  person  making  the  negotiation,  or  by  the  fact  that  the 
owner  of  the  bill  was  deprived  of  the  possession  of  the  same  by  fraud, 
accident,  mistake,  duress,  loss,  theft,  or  conversion,  if  the  person  to 
whom  the  bill  was  negotiated,  or  a  person  to  whom  the  bill  was  sub- 
sequently negotiated,  gave  value  therefor  in  good  faith,  without  notice 
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of  the  breach  of  duty,  or  fraud,  accident,  mistake,  duress,  loss,  theft, 
or  conversion. 

Sec.  38.  That  where  a  person,  having  sold,  mortgaged  or  pledged 
goods  which  are  in  a  carrier's  possession  and  for  which  an  order  bill 
has  been  issued,  or  having  sold,  mortgaged,  or  pledged  the  order  bill 
representing  such  goods,  continues  in  possession  of  the  order  bill,  the 
subsequent  negotiation  thereof  by  that  person  under  any  sale,  pledge, 
or  other  disposition  thereof  to  any  person  receiving  the  same  in  good 
faith,  for  value  and  without  notice  of  the  previous  sale,  shall  have 
the  same  effect  as  if  the  first  purchaser  of  the  goods  or  bill  had  ex- 
pressly authorized  the  subsequent  negotiation. 

Sec,  39.  That  where  an  order  bill  has  been  issued  for  goods  no 
seller's  lien  or  right  of  stoppage  in  transitu  shall  defeat  the  rights 
of  any  purchaser  for  value  in  good  faith  to  whom  such  bill  has  been 
negotiated,  whether  such  negotiation  be  prior  or  subsequent  to  the 
notification  to  the  carrier  who  issued  such  bill  of  the  seller's  claim 
to  a  lien  or  right  of  stoppage  in  transitu.  Nor  shall  the  carrier  be 
obliged  to  deliver  or  justify  in  delivering  the  goods  to  an  unpaid 
seller  unless  such  bill  is  first  surrendered  for  cancellation. 

Sec.  40.  That,  except  as  provided  in  section  thirty-nine,  nothing 
in  this  act  shall  limit  the  rights  and  remedies  of  a  mortgage  or  lien 
holder  whose  mortgage  or  lien  on  goods  would  be  valid,  apart  from 
this  act,  as  against  one  who  for  value  and  in  good  faith  purchased 
from  the  owner,  immediately  prior  to  the  time  of  their  delivery  to 
the  carrier,  the  goods  which  are  subject  to  the  mortgage  or  lien  and 
obtained  possession  of  them. 

Sec.  41.  That  any  person  who,  knowingly  or  with  intent  to  de- 
fraud, falsely  makes,  alters,  forges,  counterfeits,  prints  or  photographs 
any  bill  of  lading  purporting  to  represent  goods  received  for  ship- 
ment among  the  several  States  or  with  foreign  nations,  or  with  like 
intent  utters  or  publishes  as  true  and  genuine  any  such  falsely  altered, 
forged,  counterfeited,  falsely  printed  or  photographed  bill  of  lading, 
knowing  it  to  be  falsely  altered,  forged,  counterfeited,  falsely  printed 
or  photographed,  or  aids  in  making,  altering,  forging,  counterfeiting, 
printing,  photographing,  or  uttering  or  publishing  the  same,  or  issues 
or  aids  in  issuing  or  procuring  the  issue  of,  or  negotiates  or  trans- 
fers for  value  a  bill  which  contains  a  false  statement  as  to  the  receipt 
of  the  goods,  or  as  to  any  other  matter,  or  who,  with  intent  to  defraud, 
violates,  or  fails  to  comply  with,  or  aids  in  any  violation  of,  or  fail- 
ure to  comply  with  any  provisions  of  this  act,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction,  shall  be  punished  for  each  of- 
fense by  imprisonment  not  exceeding  five  years,  or  by  a  fine  not  ex- 
ceeding $5,000,  or  both. 

Sec.  42.  First.  That  in  this  act,  unless  the  context  of  subject 
matter  otherwise  requires — 

"Action"   includes   counterclaim,   set-off,   and   suit   in   equity. 

"Bill''  means  bill  of  lading  governed  by  this  act. 

"Consignee"  means  the  person  named  in  the  bill  as  the  person  to 
whom  delivery  of  the  goods  is  to  be  made. 
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"Consignor"  means  the  person  named  in  the  bill  as  the  person 
from  whom   the  goods  have  been   received   for  shipment. 

"Goods"  means  merchandise  or  chattels  in  course  of  transporta- 
tion or  which  have  been  or  are  about  to  be  transported. 

"Holder"  of  a  bill  means  a  person  who  has  both  actual  possession 
of  such  bill  and  a  right  of  property  therein. 

"Order"  means  an  order  by  indorsement  on  the  bill. 

"Person"  includes  a  corporation  or  partnership,  or  two  or  more 
persons  having  a  joint  or  common  Interest. 

To  "purchase"  includes  to  take  as  mortgagee  and  to  take  as  pledge. 

"State''  includes  any  Territory,  District,  insular  possession,  or 
isthmian  possession. 

Sec.  43.  That  the  provisions  of  this  act  do  not  apply  to  bills  made 
and  delivered  prior  to  the  taking  effect  thereof. 

Sec.  44.  That  the  provisions  and  each  part  thereof  and  the  sec- 
tions and  each  part  thereof  of  this  act  are  independent  and  severable, 
and  the  declaring  of  any  provision  or  part  thereof,  or  provisions  or 
part  thereof,  or  section  or  part  thereof,  or  sections  or  part  thereof, 
unconstitutional  shall  not  impair  or  render  unconstitutional  any  other 
provision  or  part  thereof  or  section  or  part  thereof. 

Sec.  45.  That  this  act  shall  take  effect  and  be  in  force  on  and 
after  the  first  day  of  January  next  after  its  passage. 


Appendix   D. 

Act  Providing  for  Federal  Control  of   Transportation    Systems 

During  War. 
AN  ACT  to  provide  for  the  operation  of  transportation  systems  while 

under  Federal  control,  for  the  just  compensation  of  their  owners, 

and  for  other  purposes. 

Sec.  1.  That  the  President,  having  in  time  of  war  taken  over 
the  possession,  use,  control,  and  operation  (called  herein  Federal  con- 
trol) of  certain  railroads  and  systems  of  transportation  (called  herein 
carriers),  is  hereby  authorized  to  agree  with  and  to  guarantee  to  any 
such  carrier  making  operating  returns  to  the  Interstate  Commerce 
Commission,  that  during  the  period  of  such  Federal  control  it  shall 
receive  as  just  compensation  an  annual  sum,  payable  from  time  to 
time  in  reasonable  installments,  for  each  year  and  pro  rata  for  any 
fractional  year  of  such  Federal  control,  not  exceeding  a  sum  equiv- 
alent as  nearly  as  may  be  to  its  average  annual  railway  operating 
income  for  the  three  years  ended  June  thirtieth,  nineteen  hundred 
and  seventeen. 

That  any  railway  operating  income  accruing  during  the  period  of 
Federal  control  in  excess  of  such  just  compensation  shall  remain  the 
property  of  the  United  States.  In  the  computation  of  such  income, 
debits  and  credits  arising  from  the  accounts  called  in  the  monthly 
reports  to  the  Interstate  Commerce  Commission  equipment  rents  and 
joint  facility  rents  shall  be  included,  but  debits  and  credits  arising 
from  the  operation  of  such  street  electric  passenger  railways,  includ- 
ing railways  commonly  called  interurbans,  as  are  at  the  time  of  the 
agreement  not  under  Federal  control,  shall  be  excluded.  If  any  lines 
were  acquired  by,  leased  to,  or  consolidated  with  such  railroad  or  sys- 
tem between  July  first,  nineteen  hundred  and  fourteen,  and  Decem- 
ber thirty-first,  nineteen  hundred  and  seventeen,  both  inclusive,  and 
separate  operating  returns  to  the  Interstate  Commerce  Commission 
were  not  made  for  such  lines  after  such  acquisition,  lease,  or  consoli- 
dation there  shall  (before  the  average  is  computed)  be  added  to  the 
total  railway  operating  income  of  such  railroad  or  system  for  the 
three  years  ended  June  thirtieth,  nineteen  hundred  and  seventeen, 
the  total  railway  operating  income  of  the  lines  so  acquired,  leased, 
or  consolidated,  for  the  period  beginning  July  first,  nineteen  hundred 
and  fourteen,  and  ending  on  the  date  of  such  acquisition,  lease,  or 
consolidation,  or  on  December  thirty-first,  nineteen  hundred  and 
seventeen,  whichever  is  the  earlier.  The  average  annual  railway 
operating  income  shall  be  ascertained  by  the  Interstate  Commerce 
Commission  and  certified  by  it  to  the  President.  Its  certificate  shall, 
for  the  purpose  of  such  agreement,  be  taken  as  conclusive  of  the 
amount  of  such  average  annual  railway   operating  income. 

Every  such  agreement  shall  provide  that  any  Federal  taxes  under 
the  Act  of  October  third,  nineteen  hundred  and  seventeen,  or  Acts 
in   additioii   thereto   or   in   amendment   thereof,   commonly  called   war 
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taxes,  assessed  for  the  period  of  Federal  control  beginning  January 
first,  nineteen  hundred  and  eight'en,  or  any  part  of  such  period,  shall 
be  paid  by  the  carrier  out  of  its  own  funds,  or  shall  be  charged  against 
or  deducted  from  the  just  compensation;  that  other  taxes  assessed 
under  Federal  or  any  other  governmental  authority  for  the  period 
of  Federal  control  or  any  part  thereof,  either  on  the  property  used 
under  such  Federal  control  or  on  the  right  to  operate  as  a  carrier,  or 
on  the  revenues  or  any  part  thereof  derived  from  operation  (not 
including,  however,  assessments  for  public  improvements  or  taxes 
assessed  on  property  under  construction,  and  charg'-able  under  the 
classification  of  the  Interstate  Commerce  Commission  to  investment 
in  road  and  equipment),  shall  be  paid  out  of  revenues  derived  from 
railway  operations  while  under  Federal  control;  that  all  taxes  assessed 
under  Federal  or  any  other  governmental  authority  for  the  period 
prior  to  January  first,  nineteen  hundred  and  eighteen,  whenever  levied 
or  payable,  shall  be  paid  by  the  carrier  out  of  its  own  funds,  or  shall 
be  charged  against  or  deducted  from  the  just  compensation. 

Every  such  agreement  shall  also  contain  adequate  and  appropriate 
provisions  for  the  maintenance,  repair,  renewals,  and  depreciation  of 
the  property,  for  the  creation  of  any  reserves  or  reserve  funds  found 
necessary  in  connection  therewith,  and  for  such  accounting  and  ad- 
justments or  charges  and  payments,  both  during  and  at  the  end  of 
Federal  control  as  may  be  requisite  in  order  that  the  property  of  each 
carrier  may  be  returned  to  it  in  substantially  as  good  repair  and  in 
substantially  as  complete  equipment  as  it  was  in  at  the  beginning  of 
Federal  control,  and  also  that  the  Iinited  States  may,  by  deductions 
from  the  just  compensation  or  by  other  proper  means  and  charges, 
be  reimbursed  for  the  cost  of  any  additions,  repairs,  renewals,  and 
betterments  to  such  property  not  justly  chargeable  to  the  United 
States;  in  making  such  accounting  and  adjustments,  due,  considera- 
tion shall  be  given  to  the  amounts  expended  or  reserved  by  each  car- 
rier for  maintenance,  repairs,  renewals,  and  depreciation  during  the 
three  years  ended  June  thirtieth,  nineteen  hundred  and  seventeen,  to 
the  condition  of  the  property  at  the  beginning  and  at  the  end  of  Fed- 
eral control  and  to  any  other  pertinent  facts  and  circumstances. 

The  President  is  further  authorized  in  such  agreement  to  make  all 
other  reasonable  provisions,  not  inconsistent  with  the  provisions  of 
this  Act  or  of  the  Act  entitled,  "An  Act  making  appropriations  for 
the  support  of  the  Army  for  the  fiscal  year  ending  June,  thirtieth, 
nineteen  hundred  and  seventeen,  and  for  other  purposes,"  approved 
August  twenty-ninth,  nineteen  hundred  and  sixteen,  that  he  may  deem 
necessary  or  proper  for  such  Federal  control  or  for  the  determination 
of  the  mutual  rights  and  obligations  of  the  parties  to  the  agreement 
arising  from  or  out  of  such   Federal  control. 

If  the  President  shall  find  that  the  condition  of  any  carrier  was 
during  all  or  a  substantial  portion  of  the  period  of  three  years  ended 
June  thirtieth,  nineteen  hundred  and  seventeen,  because  of  nonopera- 
tion,  receivership,  or  where  recent  expenditures  for  additions  or  im- 
provements  or   equipment   were   not   fully   reflected   in    the    operating 
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railway  Income  of  said  three  years  or  a  substantial  portion  thereof, 
or  because  of  any  undeveloped  or  abnormal  conditions,  so  exceptional 
as  to  make  the  basis  of  earnings  hereinabove  provided  for  plainly 
inequitable  as  a  fair  measure  of  just  compensation,  then  the  President 
may  make  with  the  carrier  such  agreement  for  such  amount  as  just 
compensation  as  under  the  circumstances  of  the  particular  case  he 
shall  find  just. 

That  every  railroad  not  owned,  controlled,  or  operated  by  another 
carrier  company,  and  which  has  heretofore  competed  for  traffic  with 
a  railroad  or  railroads  of  which  the  President  has  taken  the  posses- 
sion, use,  and  control,  or  which  connects  with  such  railroads  and  is 
engaged  as  a  common  carrier  in  general  transportation,  shall  be  held 
and  considered  as  within  "Federal  control,"  as  herein  defined,  and 
necessary  for  the  prosecution  of  the  war,  and  shall  be  entitled  to  the 
benefit  of  all  the  provisions  of  this  Act:  Provided,  however,  That  noth- 
ing in  this  paragraph  shall  be  construed  as  including  any  street 
or  interurban  electric  railway  which  has  as  its  principal  source  of 
operating  revenue  urban,  suburban,  or  interurban  passenger  traffic, 
or  sale  of  power,  heat  and  light,  or  both. 

The  agreement  shall  also  provide  that  the  carrier  shall  accept  all 
the  terms  and  conditions  of  this  Act  and  any  regulation  or  order  made 
by  or  through  the  President  under  authority  of  this  Act  or  of  that 
portion  of  the  Act  entitled  "An  Act  making  appropriations  for  the 
support  of  the  Army  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  seventeen,  and  for  other  purposes,"  approved  August 
tw^enty-ninth,  nineteen  hundred  and  sixteen,  which  authorizes  the 
President  in  time  of  war  to  take  possession,  assume  control,  and  util- 
ize systems  of  transportation. 

Sec.  2.  That  if  no  such  agreement  is  made,  or  pending  the  execu- 
tion of  an  agreement,  the  President  may  nevertheless  pay  to  any  car- 
rier while  under  Federal  control  an  annual  amount,  payable  in  rea- 
sonable installments,  not  exceeding  ninety  per  centum  of  the  estimated 
annual  amount  of  just  compensation,  remitting  such  carrier,  in  case 
where  no  agreement  is  made,  to  its  legal  rights  for  any  balance  claimed 
to  the  remedies  provided  in  section  three  hereof.  Any  amount  there- 
after found  due  such  carrier  above  the  amount  paid  shall  bear  interest 
at  the  rate  of  six  per  centum  per  annum.  The  acceptance  of  any  bene- 
fits under  this  section  shall  constitute  an  acceptance  by  the  carrier 
of  all  the  provisions  of  this  Act  and  shall  obligate  the  carrier  to  pay 
to  the  United  States,  with  interest  at  the  rate  of  six  per  centum  per 
annum  from  a  date  or  dates  fixed  in  proceedings  under  section  three, 
the  amount  by  which  the  sums  received  under  this  section  exceed  the 
sum  found  due  in  such  proceedings. 

Sec.  3.  That  all  claims  for  just  compensation  not  adjusted  (as 
provided  in  section  one)  shall,  on  the  application  of  the  President  or 
of  any  carrier,  be  submitted  to  boards,  each  consisting  of  three  referees 
to  be  appointed  by  the  Interstate  Commerce  Commission,  members 
of  which  and  the  official  force  thereof  being  eligible  for  service  on 
such  boards  without  additional  compensation.     Such  boards  of  referees 
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are  hereby  authorized  to  summon  witnesses,  require  the  production 
of  records,  books,  correspondence,  documents,  memoranda,  and  other 
papers,  view  properties,  administer  oaths,  and  may  hold  hearings  in 
Washington  and  elsewhere,  as  their  duties  and  the  convenience  of  the 
parties  may  require.  In  case  of  disobedience  to  a  subpoena  the  board 
may  Invoke  the  aid  of  any  district  court  of  the  United  States  in  re- 
quiring the  attendance  and  testimony  of  witnesses  and  the  production 
of  documentary  evidence,  and  such  court  within  the  jurisdiction  of 
which  such  inquiry  is  carried  on  may,  in  case  of  contumacy  or  refusal 
to  obey  a  subpa'na  issued  to  any  person,  corporation,  partnership,  or 
association.  Issue  an  order  requiring  appearance  before  the  board,  or 
the  production  of  documentary  evidence  If  so  ordered,  or  the  giving 
of  evidence  touching  the  matter  in  question;  and  any  failure  to  obey 
such  order  of  the  court  may  be  punished  by  such  court  as  a  contempt 
thereof.  Such  cases  may  be  heard  separately  or  together  or  by  classes, 
by  such  boards  as  the  Interstate  Commerce  Commission  In  the  first  In- 
stance, or  any  board  of  referees  to  which  any  such  cases  shall  be  re- 
ferred may  determine.  Said  boards  shall  give  full  hearings  to  such 
carriers  and  to  the  United  States;  shall  consider  all  the  facts  and  cir- 
cumstances, and  shall  report  as  soon  as  practicable  in  each  case  to  the 
President  the  just  compensation,  calculated  on  an  annual  basis  and 
otherwise  in  such  form  as  to  be  convenient  and  available  for  the  mak- 
ing of  such  agreement  as  Is  authorized  in  section  one.  The  Presi- 
dent Is  authorized  to  enter  into  an  agreement  with  such  carrier  for 
just  compensation  upon  a  basis  not  in  excess  of  that  reported  by  such 
board,  and  may  include  therein  provisions  similar  to  those  authorized 
under  section  one.  Failing  such  agreement,  either  the  United  Statt-s 
or  such  carrier  may  file  a  petition  in  the  Court  of  Claims  for  the  pur- 
pose of  determining  the  amount  of  such  just  compensation,  and  in  the 
proceedings  in  said  court  the  report  of  said  referees  shall  be  prima 
facie  evidence  of  the  amount  of  just  compensation  and  of  the  facts 
therein  stated.  Proceedings  in  the  Court  of  Claims  under  this  section 
shall  be  given  precedence  and  expedited  in  every  practicable  way. 

Sec.  4.  That  the  just  compensation  that  may  be  determined  as 
hereinbefore  provided  by  agreement  or  that  may  be  adjudicated  by 
the  Court  of  Claims,  shall  be  increased  by  an  amount  reckoned  at  a 
ri-asonable  rate  per  centum  to  be  fixed  by  the  President  upon  the  cost 
of  any  additions  and  betterments,  less  retirements,  and  upon  the 
cost  of  road  extensions  to  the  property  of  such  carrier  made  by  such 
carrier  with  the  approval  of  or  by  order  of  the  President  while  such 
property  is  under  Federal  control. 

Sec.  5.  That  no  carrier  while  under  Federal  control  shall,  with- 
out the  prior  approval  of  the  President,  declare  or  pay  any  dividend 
in  excess  of  its  regular  rate  of  dividends  during  the  three  years  ended 
June  thirtieth,  nineteen  hundred  and  seventeen:  Provided,  however, 
That  such  carriers  as  have  paid  no  regular  dividends  or  no  dividends 
during  said  period  may,  with  the  prior  approval  of  the  President,  pay 
dividends  at  such   rate  as  the  President  may  determine. 
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Sec.  6.  That  the  sum  of  $500,000,000  is  hereby  appropriated,  out 
of  any  moneys  in  the  Treasury  not  otherwise  appropriated,  which 
together  with  any  funds  available  from  any  operating  income  of  said 
carriers,  may  be  used  by  the  President  as  a  revolving  fund  for  the 
purpose  of  paying  the  expenses  of  the  Federal  control,  and  so  far  as 
necessary  the  amount  of  just  compensation,  and  to  provide  terminals, 
motive  power,  cars,  and  other  necessary  equipment,  such  terminals, 
motive  power,  cars,  and  equipment  to  be  used  and  accounted  for  as 
the  President  may  direct  and  to  be  disposed  of  as  Congress  may  here- 
after by  law  provide. 

The  President  may  also  make  or  order  any  carrier  to  make  any 
additions,  betterments,  or  road  extensions,  and  to  provide  terminals, 
motive  power,  cars,  and  other  equipment  necessary  or  desirable  for 
war  purposes  or  in  the  public  interest  on  or  in  connection  with  the 
property  of  any  carrier.  He  may  from  said  revolving  fund  advance 
to  such  carrier  all  or  any  part  of  the  expense  of  such  additions,  better- 
ments, or  road  extensions,  and  to  provide  terminals,  motive  power, 
cars,  and  other  necessary  equipment  so  ordered  and  constructed  by 
such  carrier  or  by  the  President,  such  advances  to  be  charged  against 
such  carrier  and  to  bear  interest  at  such  rate  and  be  payable  on  such 
terms  as  may  be  determined  by  the  President,  to  the  end  that  the 
United  States  may  be  fully  reimbursed  for  any  sums  so  advanced. 

Any  loss  claimed  by  any  carrier  by  reason  of  any  such  additions, 
betterments,  or  road  extensions  so  ordered  and  constructed  may  be 
determined  by  agreement  between  the  President  and  such  carrier; 
failing  such  agreement  the  amount  of  such  loss  shall  be  ascertained 
as  provided  in  section  three  hereof. 

From  said  revolving  fund  the  President  may  expend  such  an 
amount  as  he  may  deem  necessary  or  desirable  for  the  utilization 
and  operation  of  canals,  or  for  the  purchase,  construction,  or  utiliza- 
tion and  operation  of  boats,  barges,  tugs,  and  other  transportation 
facilities  on  the  inland,  canal  and  coastwise  waterways  and  may  in 
the  operation  and  use  of  such  facilities  create  or  employ  such  agen- 
cies and  enter  into  such  contracts  and  agreements  as  he  shall  deem 
in  the  public  interest. 

Sec.  7.  That  for  the  purpose  of  providing  funds  requisite  for 
maturing  obligations  or  for  other  legal  and  proper  expenditures  or 
for  reorganizing  railroads  in  receivership,  carriers  may,  during  the 
period  of  Federal  control,  issue  such  bonds,  notes,  equipment  trust 
certificates,  stock,  and  other  forms  of  securities,  secured  or  unse- 
cured by  mortgage,  as  the  President  may  first  approve  as  consistent 
with  the  public  interest.  The  President  may,  out  of  the  revolving 
fund  created  by  this  Act,  purchase  for  the  United  States  all  or  any 
part  of  such  securities  at  prices  not  exceeding  par,  and  may  sell  such 
securities  whenever  in  his  judgment  it  is  desirable  at  prices  not  less 
than  the  cost  thereof.  Any  securities  so  purchased  shall  be  held 
by  the  Secretary  of  the  Treasury,  who  shall,  under  the  direction  of 
the  President,  represent  the  United  States  in  all  matters  in  connec- 
tion therewith  in  the  same  manner  as  a  private  holder  thereof.     The 
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President  shall  e&ch  year  as  soon  as  practicable  after  January  first, 
cause  a  detailed  report  to  be  submitted  to  the  Congress  of  all  receipts 
and  expenditures  made  under  this  section  and  section  six  during 
the  preceding  calendar  year. 

Sec.  8.  That  the  President  may  execute  any  of  the  powers  herein 
and  heretofore  granted  him  with  relation  to  Federal  control  through 
such  agencies  as  he  may  determine,  and  may  fix  the  reasonable 
compensation  for  the  performance  of  services  in  connection  there- 
with, and  may  avail  himself  of  the  advice,  assistance,  and  coopera- 
tion of  the  Interstate  Commerce  Commission  and  of  the  members 
and  employees  thereof,  and  may  also  call  upon  any  department,  com- 
mission, or  board  of  the  government  for  such  services  as  he  may 
deem  expedient.  But  no  such  official  or  employee  of  the  United 
States  shall  receive  any  additional  compensation  for  such  services 
except  as  now  permitted  by  law. 

Sfx'.  9.  That  the  provisions  of  the  Act  entitled  "An  Act  making 
appropriations  for  the  support  of  the  Army  for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  and  seventeen,  and  for  other  pur- 
poses," approved  August  twenty-ninth,  nineteen  hundred  and  sixteen, 
shall  remain  in  force  and  effect  except  as  expressly  modified  and 
restricted  by  this  Act;  and  the  President,  in  addition  to  the  powers 
conferred  by  this  Act,  shall  have  and  Is  hereby  given  such  other 
and  further  powers  necessary  or  appropriate  to  give  effect  to  the 
powers  herein  and  heretofore  conferred.  The  provisions  of  this  Act 
shall  also  apply  to  any  carriers  to  which  Federal  control  may  be 
hereafter  extended. 

Sec.  10.  That  carriers  while  under  Federal  control  shall  be  sub- 
ject to  all  laws  and  liabilities  as  common  carriers,  whether  arising 
under  State  or  Federal  laws  or  at  common  law,  except  in  so  far  as 
may  be  inconsistent  with  the  provisions  of  this  Act  or  any  other 
Act  applicable  to  such  Federal  control  or  with  any  order  of  the 
President.  Actions  at  law  or  suits  in  equity  may  be  brought  by 
and  against  such  carriers  and  judgments  rtiulered  as  now  provided 
by  law;  and  in  any  action  at  law  or  suit  in  equity  against  the  carrier, 
no  defense  shall  be  made  thereto  upon  the  ground  that  the  carrier 
is  an  instrumentality  or  agency  of  the  Federal  Government.  Nor 
shall  any  such  carrier  be  entitled  to  have  transferred  to  a  Federal 
court  any  action  heretofore  or  hereafter  instituted  by  or  against  it, 
which  action  was  not  so  transferable  prior  to  the  Federal  control  of 
such  carrier;  and  any  action  which  has  heretofore  been  so  transferred 
because  of  such  Federal  control  or  of  any  Act  of  Congress  or  oflScial 
order  or  proclamation  relating  thereto  shall  upon  motion  of  either 
party  be  retransferred  to  the  court  in  which  it  was  originally  insti- 
tuted. But  no  process,  mesne  or  final,  shall  be  levied  against  any 
property  under  such  Federal  control. 

That  during  the  period  of  Federal  control,  whenever  in  his  opinion 
the  public  interest  requires,  the  President  may  initiate  rates,  fares, 
charges,  classifications,  regulations,  and  practices  by  filing  the  same 
with   the  Interstate   Commerce   Commission,    which    said    rates,    far<-s, 
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charges,  classifications,  regulations,  and  practices  shall  not  be  sus- 
pended by  the  commission  pending  final  determination. 

Said  rates,  fares,  charges,  classifications,  regulations,  and  prac- 
tices shall  be  reasonable  and  just  and  shall  take  effect  at  such  time 
and  upon  such  notice  as  he  may  direct,  but  the  Interstate  Commerce 
Commission  shall,  upon  complaint,  enter  upon  a  hearing  concerning 
the  justness  and  reasonableness  of  so  much  of  any  order  of  the  Presi- 
dent as  establishes  or  changes  any  rate,  fare,  charge,  classification, 
regulation,  or  practice  of  any  carrier  under  Federal  control,  and 
may  consider  all  the  facts  and  circumstances  existing  at  the  time  of 
the  making  of  the  same.  In  determining  any  question  concerning 
any  such  rates,  fares,  charges,  classifications,  regulations,  or  practices 
or  changes  therein,  the  Interstate  Commerce  Commission  shall  give 
due  consideration  to  the  fact  that  the  transportation  systems  are 
being  operated  under  a  unified  and  coordinated  national  control  and 
not  in  competition. 

After  full  hearing  the  commission  may  make  such  findings  and 
orders  as  are  authorized  by  the  Act  to  regulate  commerce  as  amended, 
and  said  findings  and  orders  shall  be  enforced  as  provided  in  said  Act: 
Provided,  however,  That  when  the  President  shall  find  and  certify 
to  the  Interstate  Commerce  Commission  that  in  order  to  defray  the 
expenses  of  Federal  control  and  operation  fairly  chargeable  to  rail- 
way operating  expenses,  and  also  to  pay  railway  tax  accruals  other 
than  war  taxes,  net  rents  for  joint  facilities  and  equipment,  and 
compensation  to  the  carriers,  operating  as  a  unit,  it  is  necessary  to 
increase  the  railway  operating  revenues,  the  Interstate  Commerce 
Commission  in  determining  the  justness  and  reasonableness  of  any 
rate,  fare,  charge,  classification,  regulation,  or  practice  shall  take 
Into  consideration  said  finding  and  certificate  by  the  President  together 
with  such  recommendations  as  he  may  make. 

Sec.  11.  That  every  person  or  corporation,  whether  carrier  or 
shipper,  or  any  receiver,  trustee,  lessee,  agent,  or  person  acting 
for  or  employed  by  a  carrier  or  shipper  or  other  person,  who  shall 
knowingly  violate  or  fail  to  observe  any  of  the  provisions  of  this 
Act,  or  shall  knowingly  interfere  with  or  impede  the  possession,  use, 
operation,  or  control  of  any  railroad  property,  railroad,  or  trans- 
portation system  hitherto  or  hereafter  taken  over  by  the  President, 
or  shall  knowingly  violate  any  of  the  provisions  of  any  order  or  regu- 
lation made  in  pursuance  of  this  Act,  shall  be  guilty  of  a  misdemeanor, 
and  shall,  upon  conviction,  be  punished  by  a  fine  of  not  more  than 
$5,000,  or,  if  a  person,  by  imprisonment  for  not  more  than  two 
years,  or  both.  Each  independent  transaction  constituting  a  viola- 
tion of,  or  a  failure  to  observe,  any  of  the  provisions  of  this  Act, 
or  any  order  entered  in  pursuance  hereof,  shall  constitute  a  separate 
offense.  For  the  taking  or  conversion  to  his  own  use  or  the  embezzle- 
ment of  money  or  property  derived  from  or  used  in  connection  with 
the  possession,  use,  or  operation  of  said  railroad  or  transportation 
systems,  the  criminal  statutes  of  the  United  States,  as  well  as  the 
criminal  statutes  of  the  various  States  where  applicable,  shall  apply 
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to  all  offlcers,  agents,  and  employees  engaged  in  said  railroad  and 
transportation  service,  while  the  same  is  under  Federal  control, 
to  the  same  extent  as  to  persons  employed  in  the  regular  service  of 
the  United  States.  Prosecutions  for  violations  of  this  Act  or  of 
any  order  entered  hereunder  shall  be  in  the  district  courts  of  the 
United  States,  under  the  direction  of  the  Attorney  General,  in 
accordance  with  the  procedure  for  thf  collection  and  imposing  of  fines 
and  penalties  now  existing  In  said  courts. 

Sec.  12.  That  moneys  and  other  property  derived  from  the  opera- 
tion of  the  carriers  during  Federal  control  are  hereby  declared  to  be 
the  property  of  the  ITnited  States.  Unless  otherwise  directed  by  the 
President,  such  moneys  shall  not  be  covered  into  the  Treasury,  but 
such  moneys  and  property  shall  remain  in  the  custody  of  the  same 
officers,  and  the  accounting  thereof  shall  be  in  the  same  manner  and 
form  as  before  Federal  control.  Disbursements  therefrom  shall,  with- 
out further  appropriation,  be  made  in  the  same  manner  as  before 
Federal  control  and  for  such  purposes  as  under  the  Interstate  Com- 
merce Commission  classification  of  accounts  in  force  on  December 
twenty-seventh,  nineteen  hundred  and  seventeen,  are  chargeable  to 
operating  expenses  or  to  railway  tax  accruals  and  for  such  other  pur- 
poses in  connection  with  Federal  control  as  the  President  may  direct, 
except  that  taxes  under  Titles  One  and  Two  of  the  Act  entitled  "An 
Act  to  provide  revenue  to  defray  war  expenses,  and  for  other  pur- 
poses," approved  October  third,  nineteen  hundred  and  seventeen,  or 
any  Act  in  addition  thereto  or  in  amendment  thereof,  shall  be  paid 
by  the  carrier  out  of  its  own  funds.  If  Federal  control  begins  or  ends 
during  the  tax  year  for  which  any  taxes  so  chargeable  to  railway  tax 
accruals  are  assessed,  the  taxes  for  such  year  shall  be  apportioned  to 
the  date  of  the  beginning  or  ending  of  such  Federal  control,  and  dis- 
bursements shall  be  made  only  for  that  portion  of  such  taxes  as  is 
due  for  the  part  of  such  tax  year  which  falls  within  the  periol  of  Fed- 
eral control. 

At  such  periods  as  the  President  may  direct,  the  books  shall  be 
closed  and  the  balance  of  revenues  over  disbursements  shall  be  cov- 
ered into  the  Treasury  of  the  United  States  to  the  credit  of  the  revolv- 
ing fund  created  by  this  Act.  If  such  revenues  are  insuflBcient  to 
meet  such  disbursements,  the  deficit  shall  be  paid  out  of  such  revolv- 
ing fund  in  such  manner  as  the  President  may  direct. 

Sec.  13.  That  all  pending  cases  in  the  courts  of  the  United  States 
affecting  railroads  or  other  transportation  systems  brought  under  the 
Act  to  regulate  commerce,  approved  February  fourth,  eighteen  hundred 
and  eighty-seven,  as  amended  and  supplemented,  including  the  com- 
modities clause,  so  called,  or  under  the  Act  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies,  approved  July 
second,  eighteen  hundred  and  ninety,  and  amendments  thereto,  shall 
proceed  to  final  determination  as  soon  as  may  be,  as  if  the  United 
States  had  not  assumed  control  of  transportation  systems;  but  in  any 
such  case  the  court  having  jurisdiction  may,  upon  the  application  of 


1574  Appendix. 

the  United  States,  stay  execution  of  final  judgment  or  decree  until 
such  time  as  it  shall  deem  proper. 

Sec.  14.  That  the  Federal  control  of  railroads  and  transportation 
systems  herein  and  heretofore  provided  for  shall  continue  for  and 
during  the  period  of  the  war  and  for  a  reasonable  time  thereafter, 
which  shall  not  exceed  one  year  and  nine  months  next  following  the 
date  of  the  proclamation  by  the  President  of  the  exchange  of  ratifica- 
tions of  the  treaty  of  peace:  Provided,  hoivever,  That  the  President 
may,  prior  to  July  first,  nineteen  hundred  and  eighteen,  relinquish 
control  of  all  or  any  part  of  any  railroad  or  system  of  transportation, 
further  Federal  control  of  which  the  President  shall  deem  not  needful 
or  desirable;  and  the  President  may  at  any  time  during  the  period  of 
Federal  control  agree  with  the  owners  thereof  to  relinquish  all  or  any 
part  of  any  railroad  or  system  of  transportation.  The  President  may 
relinquish  all  railroads  and  systems  of  transportation  under  Federal 
control  at  any  time  he  shall  deem  such  action  needful  or  desirable. 
No  right  to  compensation  shall  accrue  to  such  owners  from  and  after 
the  date  of  relinquishment  for  the  property  so  relinquished. 

Sec.  15.  That  nothing  in  this  Act  shall  be  construed  to  amend, 
repeal,  impair,  or  affect  the  existing  laws  or  powers  of  the  States  in 
relation  to  taxation  or  the  lawful  police  regulations  of  the  several 
States,  except  wherein  such  laws,  powers,  or  regulations  may  affect 
the  transportation  of  troops,  war  materials,  Government  supplies,  or 
the  issue  of  stocks  and  bonds. 

Sec.  16.  That  this  Act  is  expressly  declared  to  be  emergency 
legislation  enacted  to  meet  conditions  growing  out  of  war;  and  noth- 
ing herein  is  to  be  construed  as  expressing  or  prejudicing  the  future 
policy  of  the  Federal  Government  concerning  the  ownership,  control, 
or  regulation  of  carriers  or  the  method  or  basis  of  the  capitalization 
thereof. 

Approved,    March   21,    1918. 
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Ri'LEs  OF  Pkactice  Bkfore  the  Commission  in  Pkocekdin(.>>  U.mjik  the 
Act  to  Regulate  Commerce. 

I. 

I'UKUC  sessions. 

Sessions  of  the  Commission  for  hearing  evidence  or  oral  argu- 
ments will  be  held  as  ordered  by  the  Commission. 

The  office  of  the  Commission  at  Washington,  D.  C,  is  open  each 
business  day  from  9  a.  m.  to  4:30  p.  m. 

II. 

J'ARTIES. 

Any  person,  firm,  corporation,  company,  or  association,  or  any 
mercantile,  agricultural,  or  manufacturing  society  or  other  organiza- 
tion, or  any  body  politic  or  municipal  organization,  or  any  common 
carrier,  or  the  railroad  commissioner  or  commission  of  any  State  or 
Territory,  may  complain  to  the  Commission  of  anything  doi\e,  or  omit- 
ted to  be  done,  in  violation  of  the  provisions  of  the  act  to  regulate 
commerce,  as  amended,  by  any  common  carrier  subject  to  the  provisions 
of  said  act.  Any  such  party  may  appear  and  be  heard  in  person  or 
by   attorney. 

Two  or  more  complainants  may  join  in  one  complaint  against 
two  or  more  defendants,  if  the  complaint  involves  substantially  the 
same   principal,   subject,   or   state   of  facts. 

If  a  complaint  relates  to  matters  in  which  two  or  more  carriers, 
engaged  in  transportation  by  continuous  carriage  or  shipment,  are 
interested,  the  several  carriers  participating  in  such  carriage  or  ship- 
ment   are    necessary    parties    defendant. 

If  a  complaint  relates  to  rates,  regulations,  or  practices  of  car- 
riers operating  different  lines,  and  the  object  of  the  proceeding  is  to 
secure  correction  of  such  rates,  regulations,  or  practices  on  each  of 
said  lines,  all  the  carriers  operating  such  lines  should  be  made  de- 
fendants. 

If  a  complaint  relates  to  provisions  of  a  classification  it  will  or- 
dinarily be  suflScient  to  name  as  defendants  the  carriers  forming  one 
or  more  through  routes  between  representative  points  of  origin  and 
destination. 

If  the  line  of  a  carrier  is  operated  by  a  receiver  or  trustee,  both 
the  carrier  and  its  receiver  or  trustee  must  be  made  defendants  in 
cases  involving  transportation   over  such   line. 

Any  person  may  file  an  intervening  petition  in  any  proceeding 
prior  to  or  at  the  time  the  case  is  called  for  hearing,  but  not  after 
except  for  good  cause  shown.  Such  petition  shall  set  forth  the  grounds 
of  the  proposed  intervention  and  the  petitioner's  interest  in  the  pro- 
ceedings. Intervention  will  not  be  permitted  except  upon  allegations 
that  are  reasonably  pertinent  to  the  issues  already  presented.  Leave 
granted   on   such   petition   will   entitle   interveners   to   have   notice   of 
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hearings,  to  produce  and  cross-examine  witnesses,  and  to  be  heard  in 
person  or  by  attorney  upon  brief  and  at  the  oral  argument.  The 
petition  need  not  be  verified,  but  must  be  signed  in  ink  by  petitioner 
or  his  duly  authorized  attorney.  The  petitioner  must  furnish  as  many 
complete  copies  thereof  as  there  are  parties  to  the  case,  and  three 
additional  copies  for  the  use  of  the  Commission. 

III. 

COMPLAINTS. 

Complaints  must  be  typewritten  on  one  side  of  the  paper  only, 
or  be  printed.  In  either  case  the  complaint  must  conform  to  the 
specifications  of  rule  XXI.  The  names  of  all  .parties,  complainant  or 
defendant,  must  be  stated  in  full,  without  abbreviations,  and  the  ad- 
dress of  each  complainant,  with  the  name  and  address  of  his  attorney, 
if  any,  must  appear  upon  each  copy.  The  complaint  need  not  be  veri- 
fied, but  must  be  signed  in  ink  by  the  complainant  or  his  duly  au- 
thorized attorney.  The  complainant  must  furnish  as  many  complete 
copies  of  the  complaint  as  there  may  be  parties  defendant  to  be  served, 
including  receivers  or  trustees,  and  three  additional  copies  for  the 
use  of  the  Commission. 

The  Commission  will  serve  the  complaint  upon  each  defendant 
by  leaving  a  copy  with  its  designated  agent  in  the  District  of  Colum- 
bia, or,  if  no  such  agent  has  been  designated,  by  posting  a  copy  in  the 
oflSce  of  the  secretary  of  the  Commission. 

Complaints  should  be  so  drawn  as  fully  and  completely  to  advise 
the  defendant  and  the  Commission  wherein  the  provisions  of  the  act 
have  been  violated  and  should  set  forth  briefly  and  in  plain  language 
the  facts  claimed  to  constitute  such  violation.  Two  or  more  grounds 
of  complaint  involving  the  same  principal,  subject,  or  state  of  facts, 
may  be  included  in  one  complaint,  but  should  be  separately  stated 
and  numbered.  The  several  rates,  regulations,  and  discriminations 
complained  of  should  be  set  out  by  specific  reference  to  the  tariffs  in 
which  they  appear  whenever  that  is  practicable. 

Where  the  rate  attacked  is  one  increased  after  January  1,  1910. 
the  complaint  should  so  state. 

In  case  discrimination  in  violation  of  sections  3  or  4  of  the  act 
is  alleged  the  complaint  should  specify  and  describe  in  detail  the 
particular  preference  or  advantage  to  any  person,  company,  firm, 
corporation,  locality,  or  traffic,  which  is  relied  upon  as  constituting 
such  discrimination.  Appropriate  allegation  should  also  be  made  in 
such  case  to  present  for  decision  the  issue  as  to  whether  or  not  such 
rates,  charges,  or  other  matters  complained  of  are  just  and  reasonable. 
In  case  a  violation  of  section  4  is  alleged  the  comi)laint  should  specify 
and  describe  in  detail  the  particular  violation  of  that  section,  giving 
tariff  references    whenever   practicable. 

Except  under  unusual  circumstances,  and  for  good  cause  shown, 
reparation  will  not  be  awarded  unless  specifically  prayed  for  in  the 
complaint  or  in  an  amendment  thereto  filed  before  the  submission  of 
the  case. 
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After  a  final  order  has  been  entered  upon  a  complaint  in  which 
reparation  is  not  sought  or.  if  prayed,  has  been  denied,  the  Commis- 
sion will  not  ordinarily  award  reparation  upon  a  complaint  subse- 
quently filed  and  based  upon  any  finding  upon  the  first  complaint. 

Where  reparation  Is  sought  the  complaint  should  state  (a)  that 
complainant  makes  claim  for  reparation,  (b)  the  name  of  each  in- 
dividual claimant  asking  reparation,  (c)  the  commodities  transported, 
(d)  the  names  of  defendants  against  which  claim  is  made,  fe)  the 
period  of  time  within  which  or  the  specific  date  upon  which  the 
shipments  were  made,  and  (f)  the  points  of  origin  and  destination, 
either  specifically,  or,  where  they  are  numerous,  by  a  definite  indica- 
tion of  a  defined  territorial  or  rate  group  of  the  points  of  origin  and 
destination.  Under  a  general  rate  adjustment  challenged  in  the  com- 
plaint, or  upon  many  shipments  under  a  particular  rate,  or  where 
many  points  of  origin  or  destination  are  involved,  it  is  the  practice 
of  the  Commission  first  to  find  and  determine  in  its  report  as  to  the 
reasonableness  of  the  rate  or  rates  in  issue,  and  whether  the  parties 
seeking  reparation  paid  and  bore  the  charges  and  are  entitled  to  rep- 
aration, thereafter  giving  to  such  parties  an  opportunity  to  make 
proof  respecting  the  shipments  upon  which  reparation  is  claimed. 
In  such  cases  freight  bills  and  other  exhibits  bearing  on  the  amount 
of  reparation  should  be  reserved  until  called  for  and  should  not  be 
filed  with  the  complaint.  The  parties,  however,  should  be  prepared 
to  produce  at  the  hearing  the  freight  bills  and  other  exhibits  bear- 
ing on  the  amount  of  reparation,  for  the  reason  that  they  may  be- 
come necessary  in  developing  other  facts  in  the  case. 

When  a  claim  for  reparation  has  been  before  the  Commission 
informally  and  the  parties  have  been  notified  by  the  Commission  that 
the  claim  is  of  such  a  nature  that  it  can  not  be  determined  infor- 
mally, or  when  the  parties  voluntarily  withdraw  the  claim  from  in- 
formal consideration,  or  when  a  claim  has  been  filed  with  the  Commis- 
sion merely  to  stop  the  running  of  the  statute  of  limitations,  formal 
complaint  thereon  must  be  filed  within  six  months  from  the  date  of 
such  notification,  withdrawal  or  filing.  Otherwise  the  parties  will 
be  deemed  to  have  abandoned  their  claim  and  the  complaint  will  not 
be  entertained:  Provided,  however,  That  this  rule  does  not  apply  to 
formal  complaints  for  reparation  filed  within  two  years  from  the  date 
of  the  delivery  of  the  shipments. 

IV. 

ANSWERS. 

Answers  must  be  typewritten  on  one  side  of  the  paper  only,  or 
be  printed.  In  either  case  the  answer  must  conform  to  the  specifica- 
tions of  rule  XXI. 

One  copy  of  each  answer  must,  unless  the  Commission  orders 
otherwise,  be  filed  with  the  secretary  of  the  Commission  at  his  office 
in  Washington,  D.  C,  within  30  days  after  the  day  of  service  of  the  com- 
plaint, by  defendants  whose  general  oflSces  are  at  or  west  of  El  Paso, 
Tex.,   Salt   Lake   City,   Utah,   or   Spokane,  Wash.,   and   within   20   davs 
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by  all  other  defendants,  and  a  copy  of  each  such  answer  must  be 
at  the  same  time  served  personally  or  by  mail  upon  the  complainant 
or  his  attorney.  The  Commission  will,  when  advisable,  shorten  or  ex- 
tend the  time   for  answer. 

Answers  should  be  so  drawn  as  fully  and  completely  to  advise 
the  complainant  and  the  Commission  of  the  nature  of  the  defense, 
and  should  admit  or  deny  specifically  and  in  detail  each  material 
allegation  of  the  complaint.  Whenever  it  is  apparent  from  the  com- 
plaint, either  by  direct  allegation  or  otherwise,  that  a  departure  from 
the  requirements  of  the  fourth  section  of  the  act  is  involved,  the  an- 
swer should  set  forth  by  number  the  particular  application  or  order 
which  protects  such  departure.  An  answer  denying  that  a  discrimi- 
nation is  undue  or  unjust  should  explain  fully  wherein  such  dis- 
crimination is  not  undue  or  unjust.  It  is  desired  that  every  effort 
be  thus  made  to  narrow  the  issues  upon  hearing. 

If  a  defendant  satisfies  a  complaint  either  before  or  after  an- 
swering, a  signed  acknowledgment  thereof  must  be  filed  by  both 
parties,  stating  when  and  how  the  complaint  has  been  satisfied. 

V. 

FORMAL  CLAIMS  FOB  BEPABATION  BASED  UPON   FIXDIXGS 
OF   THE   COMMISSION. 

When  the  Commission  finds  that  reparation  is  due,  but  that  the 
amount  can  not  be  ascertained  upon  the  record  before  it,  the  com- 
plainant should  immediately  prepare  a  statement  in  accordance  with 
Form  5,  showing  as  to  each  shipment  upon  which  reparation  is  claimed 
the  date  of  delivery,  car  initials  and  number,  points  of  origin  and 
destination,  route,  commodity,  weight,  rate  applied,  charges  collected, 
rate  found  reasonable  and  charges  applicable  thereunder,  and  the 
amount  of  reparation  payable  upon  the  basis  of  the  findings. 

Such  statements  should  not  include  any  shipments  which  were 
transported  upon  rates  other  than  those  included  in  the  Commission's 
findings  nor  any  shipments  which  were  delivered  at  destination  more 
than  two  years  before  the  complaint  was  informally  or  formally  pre- 
sented to  the  Commission.  The  statement  should  then  be  forwarded 
to  the  carrier  which  collected  the  charges  for  certification  as  to  its 
accuracy.  Such  certification  should  cover  not  only  the  movement  of 
the  shipments  and  the  amount  of  charges  but  also  the  amount  of 
reparation  claimed  under  the  Commission's  findings.  Discrepancies, 
duplications,  or  other  errors  in  such  statements  should  be  adjusted 
by  the  parties  and  an  agreed  statement  submitted  to  the  Commission 
in  accordance  with  Form  5. 

VI. 

SERVICE    OF    PAPEBS. 

Notices  and  copies  of  papers,  other  than  complaints,  depositions, 
and  intervening  petitions,  must  be  served  upon  all  parties  personally 
or  by  mail.  When  any  party  has  appeared  by  attorney,  service  upon 
such  attorney  will  be  deemed  proper  service  upon   the  party. 
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VII. 

AMENDMENTS. 

Amendments  to  any  complaint  or  answer  in  any  proceeding  will 
be  allowed  or  refused  by  the  Commission  at  its  discretion. 

VIII. 

CONTINUANTK.S    AND    EXTKNSIONS    OK    TIME. 

Continuances  and  e.vtensions  of  time  will  be  granted  or  denied 
by  the  Commission  at   its  discretion. 

IX. 

STIPULATIONS. 

Partes  to  any  proceeding  may,  by  stipulation  in  writing  filed  with 
the  secretary,  or  presented  at  the  hearing,  agree  upon  the  facts,  or 
any  portion  thereof,  involved  therein.  It  is  desired  that  the  facts  be 
thus  agreed  upon  as  far  as  and  whenever  practicable. 

X. 

HEARINGS. 

When  issue  is  joined  upon  formal  complaint  by  service  of  answer, 
or  by  failure  of  defendant  to  answer,  the  Commission  will  assign  a 
time  and  place  for  hearing.  Witnesses  will  be  examined  orally  before 
the  Commission  or  one  of  its  examiners,  unless  their  testimony  be 
taken  by  deposition  or  the  facts  be  agreed  upon  as  provided  for  in 
these   rules. 

At  hearings  on  formal  complaint  the  complainant  shall  open  and 
close.  At  hearings  upon  applications  for  relief  from  any  provision  of 
the  act  the  applicant  shall  open  and  close.  At  hearings  of  investiga- 
tion and  suspension  proceedings  the  respondent  shall  open  and  close. 
At  hearings  of  all  other  investigations,  on  the  motion  of  the  Com- 
mission, the  Commission  shall  open  and  close,  except  that  upon  proper 
notice  in  advance  of  the  hearing  the  Commission  may  prescribe  a  dif- 
ferent order.  In  hearings  of  several  proceedings  upon  a  consolidated 
record  the  presiding  commissioner  or  examiner  shall  designate  who 
shall  open  and  close.  Interveners  shall  follow  the  party  in  whose 
behalf  the  intervention  is  made,  and  in  all  cases  where  the  interven- 
tion in  not  in  support  of  either  original  party  the  presiding  commis- 
sioner or  examiner  shall  designate  the  order  of  procedure  for  such 
interveners. 

XI. 

DEPOSITIONS. 

The  deposition  of  a  witness  for  use  in  a  proceeding  pending  be- 
fore the  Commission  may,  after  issue  joined,  be  taken  in  compliance 
with  the  following  rules  of  procedure,  prescribed  under  section  17  of 
the  act,  but  not  otherwise. 

Such  depositions  may  be  taken  before  a  special  agent  or  examiner 
of  the  Commission,  or  any  judge  or  commissioner  of  any  court  of  the 
United  States,   or   any   clerk   of   a   district    court,   or   any    chancellor, 
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justice,  or  judge  of  a  supreme  or  superior  court,  mayor  or  chief  magis- 
trate of  a  city,  judge  of  a  county  court  or  court  of  common  pleas  of 
any  of  tlie  United  States,  or  any  notary  public  not  being  of  counsel 
or  attorney  to  either  of  the  parties  nor  interested  in  the  event  of  the 
proceeding  or  investigation,  according  to  such  designation  as  the  Com- 
mission may  make  in  any  order  made  by  it  in  the  premises,  except 
that  where  such  deposition  is  taken  in  a  foreign  country  it  may  be 
taken  before  an  officer  or  person  designated  by  the  Commission  or 
agreed  upon  by  the  parties  by  stipulation  in  writing  to  be  filed  with 
the  Commission. 

Any  party  desiring  to  take  the  deposition  of  a  witness  in  such 
a  proceeding  shall  notify  the  Commission  to  that  effect,  and  in  such 
notice  shall  state  the  time  when,  the  place  where,  and  the  name  and 
post-office  address  of  the  party  before  whom  it  is  desired  that  the 
deposition  be  taken,  the  name  and  post-office  address  of  the  witness, 
and  the  subject  matter  or  matters  concerning  which  the  witness  is 
expected  to  testify,  whereupon  the  Commission  will  make  and  serve 
upon  the  parties  or  their  attorneys  an  order  wherein  the  Commis- 
sion shall  name  the  witness  whose  deposition  is  to  be  taken  and 
specify  the  time  when,  the  place  where,  and  the  party  before  whom 
the  witness  is  to  testify,  but  such  time  and  place,  and  the  party  be- 
fore whom  the  deposition  is  to  be  taken,  so  specified  in  the  Commis- 
sion's order,  may  or  may  not  be  the  same  as  those  named  in  said 
notice  to  the  Commission. 

Every  person  whose  deposition  is  so  taken  shall  be  cautioned  and 
sworn  (or  affirm,  if  he  so  request)  to  testify  the  whole  truth  and  no- 
thing but  the  truth  concerning  the  matter  about  which  he  shall  tes- 
tify, and  shall  be  carefully  examined.  His  testimony  shall  be  re- 
duced to  typewriting  by  the  officer  before  whom  the  deposition  is  taken 
or  under  his  direction,  after  which  the  deposition  shall  be  subscribed 
by  the  witness  and  certified  in  usual  form  by  the  officer.  After  the 
deposition  has  been  so  subscribed  and  certified  it  shall,  together  with 
two  copies  thereof  made  by  such  officer  or  under  his  direction,  be 
forwarded  by  such  officer  under  seal  in  an  envelope  addressed  to  the 
Commission  at  its  office  in  Washington,  D.  C.  Upon  receipt  of  the 
deposition  and  copies  the  Commission  will  file  in  the  record  in  said 
proceeding  such  deposition  and  forward  one  copy  to  the  complainant 
or  his  attorney  and  the  other  copy  to  the  defendant  or  its  attorney, 
except  that  where  there  are  more  than  one  complainant  or  defendant 
the  copies  will  be  forwarded  by  the  Commission  to  the  parties  desig- 
nated by  such  complainants  or  defendants  as  the  case  may  be. 

Such  depositions  must  be  typewritten  and  must  conform  to  the 
specifications  of  rule  XXI. 

No  deposition  shall  be  taken  except  after  6  days'  notice  to  the  par- 
ties, and  where  the  deposition  is  taken  in  a  foreign  country  such  notice 
shall  be  at  least  15  days. 

No  such  deposition  shall  be  taken  either  before  the  proceeding  is  at 
issue  or,  unless  under  special  circumstance  and  for  good  cause  shown, 
within  10  days  prior  to  the  date  of  the  hearing  thereof  assigned  by  the 
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Commission,  and   where  the  deposition   is  taken  in   a  foreign   fountry 
it  shall  not  be  taken  after  30  days  prior  to  such  date  of  hearing. 

Witnesses  whose  depositions  are  taken  pursuant  to  these  rules 
and  the  magistrate  or  the  oflRcer  taking  the  same,  unless  he  be  an  ex- 
aminer of  the  Commission,  shall  severally  be  entitled  to  the  same  fees 
as  are  paid  for  like  service  in  the  courts  of  the  United  States,  which 
fees  shall  be  paid  by  the  party  or  parties  at  whose  instance  the  depo- 
sitions are  taken. 

XII. 

WITNESSES    AND    SUBPOENAS. 

Subpoenas  requiring  the  attendance  of  witnesses  from  any  place  in 
the  United  States  to  any  designated  place  of  hearing  may  be  issued  by 
any  member  of  the  Commission. 

Subpojnas  for  the  production  of  books,  papers,  or  documents 
(unless  directed  by  the  Commission  upon  its  own  motion)  will  Issue 
only  upon  application  in  writing.  Applications  to  compel  witnesses 
who  are  not  parties  to  the  proceedings,  or  agents  of  such  parties,  to 
produce  documentary  evidence  must  be  verified  and  must  specify,  as 
nearly  as  may  be,  the  books,  papers,  or  documents  desired  and  the 
facts  to  be  proven  by  them.  Applications  to  compel  a  party  to  the 
proceeding  to  produce  books,  papers,  or  documents  need  only  set  forth 
In  a  general  way  the  books,  papers,  or  documents  sought,  with  a  state- 
ment that  the  applicant  believes  they  will  be  of  service  in  the  deter- 
mination of  the  proceeding. 

Witnesses  whose  testimony  is  taken  orally  are  entitled  to  the 
same  fees  as  are  paid  for  like  services  in  the  courts  of  the  United 
States,  such  fees  to  be  paid  by  the  party  at  whose  instance  the  testi- 
mony is  taken. 

XIII. 

DOCUMENTARY    EVIDKNC  E. 

Where  relevant  and  material  matter  offered  in  evidence  is  em- 
braced in  a  document  containing  other  matter  not  material  or 
relevant  and  not  intended  to  be  put  in  evidence,  such  document  will  not 
be  received,  but  the  party  offering  the  same  shall  present  to  opposing 
counsel  and  to  the  Commission  true  copies  of  such  material  and  rel- 
evant matter,  in  proper  form,  which  may  be  received  in  evidence  and 
become  part  of  the  record. 

In  case  any  portion  of  a  tariff,  report,  circular,  or  other  document 
on  file  with  the  Commission  is  offered  in  evidence,  the  party  offering 
the  same  must  give  specific  reference  to  the  items  or  pages  and  lines 
thereof  to  be  considered.  The  Commission  will  take  notice  of  items  in 
tariffs  and  annual  or  other  periodical  reports  of  carriers  properly  on 
file  with  it  or  in  annual,  statistical,  and  other  official  reports  of  the 
Commission.  When  it  is  desired  to  direct  the  Commission's  attention 
to  such  tariffs  or  reports  upon  hearing  or  in  briefs  or  argument  it 
must  be  done  with  the  precision  specified  in  the  second  preceding 
sentence.     In   case  any   testimony   in   other   proceedings   than   the   one 
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on  hearing  is  introduced  in  evidence,  a  copy  of  such  testimony  must  be 
presented  as  an  exhibit.  When  exhibits  of  a  documentary  character 
are  to  be  offered  in  evidence,  copies  should  be  furnished  opposing 
counsel  for  use  at  the  hearing. 

All  exhibits  showing  rates  or  distances  must,  by  proper  I.  C.  C. 
number  reference,  indicate  the  tariff  authority  for  the  rates,  and 
must  also  show  by  lines  and  junction  points  the  route  via  which  the 
distances  are  computed,  as  well  as  the  authority  for  the  distance 
scale  used. 

Whenever  evidence  can  be  condensed  in  tables,  that  method  of 
presentation  should  be  adopted. 

Where  agreed  upon  by  the  parties  at  or  after  the  hearing,  the 
presiding  commissioner  or  examiner,  if  he  deems  advisable,  may  per- 
mit the  filing  of  specified  documentary  evidence  as  a  part  of  the  record 
within  a  time  to  be  fixed  by  him,  but,  which  shall  expire  not  less  than 
10  days  before  the  date  fixed  for  filing  and  serving  the  opening  brief. 
Documentary  evidence  will  not  be  received  after  the  close  of  testimony 
except  as  above  provided. 

XIV. 


Unless  otherwise  specifically  ordered,  briefs  may  be  filed  upon 
application  made  at  hearings  or  upon  order  of  the  Commission.  Briefs 
must  be  printed  in  conformity  with  the  specifications  of  rule  XXI,  and 
contain  an  abstract  of  the  evidence,  assembled  by  subjects,  with  ref- 
erence to  the  pages  of  the  record  whereon  the  evidence  appears. 
There  should  be  included  requests  for  specific  findings  which  the  parties 
think  the  Commission  should  make. 

Documentary  exhibits  should  not  be  reproduced  in  briefs,  but 
may,  if  it  is  desired,  be  reproduced  in  an  appendix  to  the  brief.  An- 
alyses of  such  exhibits  should  be  included  in  the  abstract  of  evidence 
under  the  subjects  to  which  they  pertain.  In  cases  involving  a  dis- 
crimination in  rates  against  one  community  or  locality  and  in  favor 
of  another  community  or  locality,  or  otherwise  involving  a  relation- 
ship of  rates,  and  in  investigation  and  suspension  cases,  the  party 
who  is  required  to  file  the  first  brief  shall  insert  therein,  opposite  the 
statement  of  the  case,  a  small  map  or  chart  of  the  territory  showing 
the  rate  structure  involved.  The  abstract  of  evidence  should  follow  the 
statement  of  the  case  and  precede  the  argument.  Every  brief  of 
more  than  20  pages  shall  contain  on  its  front  flyleaves  a  subject  index 
with  page  references,  the  subject  index  to  be  supplemented  by  a  list  of 
all  cases  referred  to  alphabetically  arranged,  together  with  references 
to  pages  where  the  cases  are  cited. 

Briefs  for  the  various  parties  shall  be  filed  in  the  same  order  as 
governs  in  the  taking  of  their  testimony  at  hearings.  At  the  close  of 
the  testimony  in  each  case  the  presiding  commissioner  or  examiner 
will  fix  the  time  for  filing  and  service  of  the  respective  briefs  as  fol- 
lows, unless  good  cause  for  variation  therefrom  is  shown:  For  the 
opening  brief,  30  days  from  close  of  testimony;    for  the  brief  of  the 
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opposing  party,  15  days  after  the  date  fixed  for  the  opening  brief;  for 
reply  brief,  10  days  after  the  date  fixed  for  the  brief  of  the  opposing 
party.  Briefs  of  interveners  shall  be  filed  and  served  within  the 
time  fixed  for  the  brief  of  the  party  in  whose  behalf  the  intervention 
is  made,  or  within  such  other  time  as  may  be  fixed  by  the  presiding 
commissioner  or  examiner.  Briefs  not  filed  with  the  Commission  and 
served  so  as  to  reach  opposing  counsel  on  or  before  the  dates  fixed 
therefor  will  not  be  received  except  by  special  permission  of  the  Com- 
mission. Parties  who  fail  to  file  opening  brief,  as  required  by  this  rule, 
will  not  be  permitted  to  file  reply  to  brief  of  opposing  party.  All  briefs 
must  be  filed  with  the  secretary  and  be  accompanied  by  notice,  show- 
ing service  upon  all  opposing  counsel  who  appeared  at  the  hearing  or 
on  brief,  and  15  copies  of  each  brief  shall  be  furnished  for  the  use 
of  the  Commission,  unless  otherwise  ordered.  Applications  for  ex- 
tension of  time  in  which  to  file  briefs  shall  be  by  petition,  in  writing, 
stating  the  facts  on  which  the  application  rests,  which  must  be  filed 
with  the  Commission  at  least  five  days  before  the  time  for  filing  such 
brief. 

ORAL   ARGIME.XT. 

Oral  argument  will  be  had  only  as  ordered  by  the  Commission. 
Applications  therefor  shall  be  made  at  the  hearing  or  in  writing  with- 
in 10  days  after  the  close  of  testimony. 

XV, 

BEIIEARI.NGS. 

Applications  for  reopening  a  proceeding  after  final  submission,  or 
for  rehearing  or  reargument  after  decision,  must  be  by  petition  stating 
specifically  the  grounds  relied  upon,  and  copies  thereof  must  be  served 
by  the  party  filing  the  same  upon  all  opposing  counsel  who  appeared 
at  the  hearing  or  on  brief.  Application  for  rehearing  that  part  of  any 
case  relating  to  reparation  or  other  damage  for  past  injuries  must  be 
filed  with  the  Commission  within  60  days  after  service  of  the  order 
therein. 

If  such  application  be  to  reopen  the  proceeding  for  further  evi- 
dence, the  nature  and  purpose  of  such  evidence  must  be  briefly  stated, 
and  the  same  must  not  be  merely  cumulative.  If  the  application  be  for 
a  rehearing,  the  petition  must  specify  the  matters  claimed  to  be 
erroneously  decided,  with  a  brief  statement  of  the  alleged  errors.  If 
any  order  of  the  Commission  is  sought  to  be  reversed,  changed,  or 
modified  on  account  of  facts  and  circumstances  arising  subsequent  to 
the  hearing,  or  of  consequences  resulting  from  compliance  therewith, 
the  matters  relied  upon  by  the  applicant  must  be  fully  set  forth.  At 
least  10  copies  of  all  such  applications  must  be  filed  with  the  Com- 
mission and  be  accompanied  by  notice  showing  service  upon  all  op- 
posing counsel.  Such  adverse  parties  may  file  a  reply  to  such  petition 
for  rehearing  or  reopening  within  10  days  from  the  date  of  service 
upon  them.  Such  reply  must  be  served  upon  the  attorney  for  petitioner 
and  10  copies  must  be  filed  with  the  Commission. 
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XVI. 

TRANSCRIPTS   OF   TKSTIMOXY. 

One  copy  of  the  testimony  will  be  furnished  by  the  Commission  for 
the  use  of  the  complainant  and  one  copy  for  the  use  of  th©  defendant, 
without  charge.  If  two  or  more  complainants  or  defendants  have  ap- 
peared at  the  hearing,  such  complainants  or  defendants  must  designate 
to  whom  the  copy  for  their  use  shall  be  delivered. 

In  proceedings  instituted  by  the  Commission  on  its  own  motion, 
including  proceedings  involving  the  suspension  of  tariffs,  no  copies  of 
testimony  will  be  furnished  without  charge. 

XVII. 

COMPLIANCE    WITH    ORDERS. 

When  an  order  has  been  issued,  the  defendant  or  defendants  named 
therein  must  promptly  notify  the  secretary  of  the  Commission  on  or 
before  the  date  upon  which  such  order  becomes  effective  whether  or 
not  compliance  has  been  made  therewith.  If  a  change  in  rates  is  re- 
quired, the  notification  to  the  secretary  must  be  given  in  addition  to 
the  filing  of  proper  tariffs. 

XVIII. 

APPLICATIONS    UNDER    FOURTH    SECTION. 

Any  common  carrier  subject  to  the  act  to  regulate  commerce,  as 
amended,  may  'apply  to  the  Commission,  under  the  proviso  clause  of 
the  fourth  section,  for  such  authorization  as  it  is  empowered  to  grant 
thereunder.  Such  application  must  be  verified  and  conform  to  rule 
XXI.  The  application  should  specify  the  places  and  traffic  involved, 
the  rates,  fares,  or  charges  on  such  traffic  for  the  shorter  and  longer 
distances,  the  carriers  other  than  the  applicant  which  may  be  interest- 
ed in  the  traffic,  t^e  special  nature  of  the  case,  the  character  of  the 
hardship  claimed  to  exist,  and  the  extent  of  the  relief  sought  by  the 
applicant.  Upon  the  filing  of  such  application  the  Commission  will  take 
such  action  as  the  circumstances  of  the  case  require. 

XIX. 

SUSPENSIONS. 

Suspensions  of  tariff  schedules  under  section  15  of  the  act  will 
not  ordinarily  be  considered  unless  application  therefor  is  made  in 
writing  at  least  10  days  before  the  time  fixed  in  the  tariff  for  such 
rates  to  take  effect.  Applications  for  suspensions  must  indicate  the 
schedule  affected  by  its  I.  C.  C.  number  and  give  specific  reference  to 
the  items  against  which  protest  is  made,  together  with  a  statement 
of  the  grounds  thereof.  When  application  for  the  suspension  of  tariff 
schedules  is  made,  seven  copies  of  such  application  should  be  furnished. 

XX. 

INPX)RMATION    TO    PARTIES. 

The  secretary  of  the  Commission  will,  upon  request,  advise  any 
party  as  to  the  form  of  complaint,  answer,  or  other  paper  necessary 
to  be  filed  in  any  proceeding. 


KuLEs  OF  Pkactice.  1585 

XXI. 

SPECFKK  ATIO.XS     OK     ( O.M  IT.A  I  NTS,     A  NSWKHS.     HKJKI  S.     )'KI  1 TIONS, 
Ari'MCATIONS,     ETC. 

All  complaints,  answers,  petitions,  applications,  depositions,  or 
other  papers  to  be  filed,  if  typewritten,  must  be  on  paper  not  more 
than  8VL.  inches  wide  and  not  more  than  12  Inches  long,  and  weighing 
not  less  than  16  pounds  to  the  ream,  folio  base  17  by  22  inches,  with 
left-hand  margin  not  less  than  V/.,  inches  wide.  The  impression  must 
be  on  only  one  side  of  the  paper. 

Whenever  such  papers  are  printed  they,  as  well  as  briefs,  must  be 
in  10  or  12  point  type,  on  good  unglazed  paper,  5%  inches  wide  by  9 
inches  long,  with  inside  margin  not  less  than  1  inch  wide,  and  witli 
double-leaded    text    and    single   leaded    citations. 

XXII. 

ADDKKSS    Ol'    TIIK    (  O.M  M  ISSIO.X. 

All  communications  to  the  Commission  must  be  addressed  to 
Washington,  I).  C,   unless  otherwise  specifically   directed. 

APPROVED  FORMS. 
These  forms  may  be  used  in  vases  to  ivhich  they  arc  applicable, 
icith  such  alterations  as  the  circumstances  may  lender  necessary. 

NO.   1. 
COMPLAINT. 

BEKOHK    rilK    I.NTEKSTATE    CO.MMEIUE    COM.MIS.SIO-N. 


^  [Insert    corporate    title,    without 

The RAILROAD    Company,  [       «?'&'-^^^«''0"-  of  carrier,  or  car- 

Railway    Company.]        "^'■*'  ""'f'*^"-^/  defendants.] 

The  complaint  of  the  above-named  complainant,  respectfully 
shows; 

I.  That  [complainant  should  here  state  nature  and  place  of  busi- 
ness, also  ivhether  a  corporation,  firm,  or  partnership,  and  if  a  firm 
or  partnership,  the  individual  names  of  the  parties  composing  the 
sa7nc.\ 

II.  That  the  defendant  above  named  is  a  [are]  common  car- 
rier engaged  in  the  transportation  of  passengers  and  property,  wholly 
by  railroad  [or,  partly  by  railroad  and  partly  by  waterl,  between  points 

in  the  state  of  and  points  in  the  state  of  ^ ,  and  as 

such  common  carrier  is  [are]  subject  to  the  provisions  of  the  act 
to  regulate  commerce  approved  February  4,  1887,  and  acts  amenda- 
tory thereof  or  supplementary  thereto. 

III.  That  [state  in  this  and  subsequent  paragj-aphs.  to  be  num- 
bered IV,  V,  etc.,  the  matter  or  matters  intended  to  be  complained 
of,  naming  every  rate,  rule,  regulation,  or  practice  the  latofulness  of 
ichich  is  challenged,  and  also  each  point  of  origin  and  point  of  desti- 
nation between  which  the  rates  complained  of  are  applied.  Whenever 
practicable  tariff  references  should   be  cfivcn.] 
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[^Yhcre  discrimitiotion  is  charged,  the  facts  constituting  the  basis 
of  the  charge  shovld  be  clearly  stated;  that  is,  if  the  discrimination 
be  under  section  2,  the  person  or  persons  claimed  to  be  favored  and 
the  person  or  persons  claimed  to  be  injured  should  be  named,  and 
the  kind  of  service  and  kind  of  traffic,  together  with  the  claimed  simi- 
larity of  circumstances  and  conditions  of  transportation,  should  be 
set  forth.  If  the  discrimination  be  under  section  S,  the  particular 
person,  company,  firm,  corporation,  locality,  or  traffic  claimed  to  be 
accorded  undue  or  unreasonable  preference  or  advantage,  or  subjected 
to  undue  or  unreasonable  prejudice  or  disadvantage  should  be  stated. 
If  the  disci'imination  be  under  section  Ji,  the  particular  provision  of 
the  section  claimed  to  be  violated — that  is,  whether  the  long-and-short- 
haul  p7-ovision  or  the  aggregate  of  intermediate  rates  provision — as 
well  as  the  facts  constituting  such  violation  should  be  stated. 

X.  That  by  reason  of  the  facts  stated  in  the  foregoing  para- 
graphs complainant  has  [have]  been  subjected  to  the  payment  of 
rates  [fares  or  charges]  for  transportation  which  were  when  exacted, 
and  still  are,  (1)  unjust  and.  unreasonable  in  violation  of  section  1 
of  the  act  to  regulate  commerce,  and  [or]  (2)  unjustly  discriminatory 
in  violation  of  section  2,  and  [or]  (3)  unduly  preferential  or  preju- 
dicial in  violation  of  section  3,  and  [or]  (4)  in  violation  of  the  long- 
and-short-haul  [or,  aggregate  of  intermediate  rates]  provision  of  sec- 
tion 4  thereof.  [Use  one  or  more  of  the  allegations  numbered  1,  2, 
3,  Ji,  according  to  the  facts  as  intended  to  be  charged.] 

Wherefore  complainant  pray  that  defendant  may  be  [sev- 
erally] required  to  answer  the  charges  herein;  that  after  due  hear- 
ing and  investigation  an  order  be  made  commanding  said  defend- 
ant [and  each  of  them]  to  cease  and  desist  from  the  aforesaid  vio- 
lations of   said   act   to   regulate   commerce,   and   establish   and   put   in 

force  and  apply  in  future  to   the  transportation   of  between 

the  origin  and  destination  points  named  in  paragraph  here- 
of, in  lieu  of  the  rates  [rules,  regulations,  or  practices]  named  in 
said  paragraph,  such  other  maximum  rates  [rules,  regulations,  or  prac- 
tices] as  the  Commission  may  deem  reasonable  and  just  [and  also 
pay   to  complainant   by   way   of  reparation   for   the  unlawful   charges 

hereinbefore  alleged   the  sum  of ,  or  such   other  sum  as,  in 

view  of  the  evidence  to  be  adduced  herein,  the  Commission  shall 
determine  that  complainant  is  [are]  entitled  to  as  an  award  of 
damages  under  the  provisions  of  said  act  for  violation  thereof],  and 
that  such  other  and  further  order  or  orders  be  made  as  the  Commis- 
sion may  consider  proper  in  the  premises. 

Dated  at ,   19—. 


[Complainant's  signature.] 
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NO.   2. 
ANSWER. 

nKFORK    THE    INTF.RSTATK   COMMERCE   COMMISSION. 


} 


V.  y  Docket   No. 

TiiK    Railroad   Compant. 

The  above  named  defendant,  for  an.swer  to  the  complaint  In  this 
proceeding,    respectfully   state     : 

I.      [Het^e  follow  appropriate  and  reaponsive  admissions,  denials, 
and  averments,  answering  the  complaint  paragraph   bij  paragraph. 

Wherefore  defendant       pray       that  the  complaint  in  this  proceed- 
ing be  dismissed. 

Thk  ■ Railroad  Company", 

By . 


[Title  of  officer.} 


NO.   3. 
INTERVENING  PETITION. 

BEFORE     THE     INTERSTATE     COMMERCE    COMMISSION. 

f-Docket  No.  . 


Comes   now   your   petitioner, ,   and    respectfully 

represents  that  he  has  an  interest  in  the  matters  in  litigation  in  the 
above-entitled  proceeding  and  moves  that  he  may  be  allowed  to  inter- 
vene in  and  become  a  party  to  said  proceeding,  and  for  cause  of  inter- 
vention says: 

I.  That  [i7itervener  should  here  state  nature  and  place  of  busi- 
ness, and  whether  a  corporation,  firm,  or  partnership,  etc.] 

II.  [Intervener  should  here  set  out  specifically  its  interest  in  the 
above-entitled  proceeding  in  accordance  with  the  last  paragraph  of 
rule  II  of  the  rules  of  practice.} 

Wherefore   said prays   leave   to   intervene   and 

be  treated  as  a  party  hereto  with  the  right  to  have  notice  of  and 
appear  at  the  taking  of  testimony,  produce  and  cross-examine  wit- 
nesses, and  be  heard  in  person  or  by  counsel  upon  brief  and  at  the 
oral  argument,  if  oral  argument  is  granted. 

Dated  at ,  19 — . 


[Intervener's  signature.] 
NO.   4. 
PETITION   FOR   REHEARING. 

BEFORE   THE    INTERSTATE   COMMERCE   COMMISSION. 


1 


Docket  No.  . 

Comes  now  the  complainant   [or  defendant]    in  the  above-entitled 
proceeding  and   respectfully  petitions  the  Commission  to  grant  a  re- 

2   Control   Carriers   3( 
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hearing   therein,   and   in   support  of  said   petition   respectfully   shows: 
I.     [Here  set  out  st)ecificalJy  the  matters  claimed  to  be  erroneous- 
ly decided,  irith  a  brief  statement  of  the  alleged  errors,  in  conformity 
icith  rule  XV  of  the  rules  of  practice] 

Wherefore    petitioner   prays    that    a   rehearing    be    granted    in    the 
above-entitled  case  and  that  the  Commission  enter  such  fiirther  order 
or  orders  in  the  premises  as  to  it  may  seem  reasonable  and  just. 
Dated  at ,  19—. 


[Petitione7-'s  signature.^ 


Rules  of  Practice. 
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Appendix  F. 

The  Federal  E.mpi.oyers'  Liability  Act  of  1908  as  Amended. 
AN  ACT  Relating  to  the  liability   of  common  carriers  by  railroad  to 

their  employes  in  certain  cases. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  Ajnerica  in  Congress  ossemMed.  Section  1.  Every 
common  carrier  by  railroad  while  engaging  in  commerce  between  any 
of  the  several  States  or  Territories,  or  between  any  of  the  States  and 
Territories,  or  between  the  District  of  Columbia  and  any  of  the 
States  or  Territories,  or  between  the  District  of  Columbia  or  any  of 
the  States  or  Territories  and  any  foreign  nation  or  nations,  shall 
be  liable  in  damages  to  any  person  suffering  injury  while  he  is  em- 
ployed by  such  carrier  in  such  commerce,  or,  in  case  of  the  death 
of  such  employe,  to  his  or  her  personal  representative,  for  the  benefit 
of  the  surviving  widow  or  husband  and  children  of  such  employe; 
and,  if  none,  then  of  such  employe's  parents;  and,  if  none,  then  of 
the  next  of  kin  dependent  upon  such  employe,  for  such  injury  or 
death  resulting  in  whole  or  in  part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employes  of  such  carrier,  or  by  reason  of  any  de- 
fect or  insufficiency,  due  to  its  negligence,  in  its  cars,  engines,  ap- 
pliances, machinery,  track,  roadbed,  works,  boats,  wharves  or  other 
equipment. 

Sec.  2.  Every  common  carrier  by  railroad  in  the  Territories,  the 
District  of  Columbia,  the  Panama  Canal  Zone,  or  other  possessions, 
of  the  United  States  shall  be  liable  in  damages  to  any  person  suf- 
fering injury  while  he  is  employed  by  such  carrier  in  any  of  said 
jurisdictions,  or,  in  case  of  the  death  of  such  employe,  to  his  or  her 
personal  representative,  for  the  benefit  of  the  surviving  widow  or  hus- 
band and  children  of  such  employe;  and,  if  none,  then  of  such  em- 
ploye's parents;  and,  if  none,  then  of  the  next  of  kin  dependent  upon 
such  employe,  for  such  injury  or  death  resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  the  officers,  agents,  or  employes  of  such 
carrier,  or  by  reason  of  any  defect  or  insufficiency,  due  to  its  negli- 
gence, in  its  cars,  engines,  appliances,  machinery,  track,  roadbed, 
works,  boats,  wharves  or  other  equipment. 

Sec.  3.  In  all  actions  hereafter  brought  against  any  such  com- 
mon carrier  by  railroad  under  or  by  virtue  of  any  of  the  provisions 
of  this  act  to  recover  damages  for  personal  injuries  to  an  employe 
or  where  such  injuries  have  resulted  in  his  death,  the  fact  that  the 
employe  may  have  been  guilty  of  contributory  negligence  shall  not 
bar  a  recovery,  but  the  damages  shall  be  diminished  by  the  jury  in 
proportion  to  the  amount  of  negligence  attributable  to  such  employe: 
Provided,  That  no  such  employe  who  may  be  injured  or  killed  shall 
be  held  to  have  been  guilty  of  contributory  negligence  in  any  case 
where  the  violation  by  such  common  carrier  of  any  statute  enacted 
for  the  safety  of  employes  contributed  to  the  injury  or  death  of  such 
employe. 
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Sec.  4.  In  any  action  brought  against  any  common  carrier  under 
or  by  virtue  of  any  of  the  provisions  of  this  act  to  recover  damages 
for  injuries  to,  or  the  death  of,  any  of  its  employes,  such  employe 
shall  not  be  held  to  have  assumed  the  risks  of  his  employment  in 
any  case  where  the  violation  by  such  common  carrier  of  any  statute 
enacted  for  the  safety  of  employes  contributed  to  the  injury  or  death 
of  such  employe. 

Sec.  5.  Any  contract,  rule,  regulation,  or  device  whatsoever,  the 
purpose  or  intent  of  which  shall  be  to  enable  any  common  carrier 
to  exempt  itself  from  any  liability  created  by  this  act,  shall  to  that 
extent  be  void:  Provided,  That  in  any  action  brought  against  any 
such  common  carrier  under  or  by  virtue  of  any  of  the  provisions  of 
this  act,  such  common  carrier  may  set  ofT  therein  any  sum  it  has 
contributed  or  paid  to  any  insurance,  relief  benefit,  or  indemnity  that 
may  have  been  paid  to  the  injured  employe  or  the  person  entitled 
thereto  on  account  of  the  injury  or  death  for  which  said  action  was 
brought. 

Sec.  6.  No  action  shall  be  maintained  under  this  act  unless 
commenced  within  two  years  from  the  day  the  cause  of  action  ac- 
crued. 

Sec.  7.  The  term  "common  carrier"  as  used  in  this  act  shall  in- 
clude the  receiver  or  receivers  or  other  persons  or  corporations 
charged  with  the  duty  of  the  management  and  operation  of  the  busi- 
ness of  a  common  carrier. 

Sec.   8.     Nothing  in  this  act  shall  be  held   to   limit  the  duty   or 
liability  of  common  carriers  or  to  impair  the  rights  of  their  employes 
under  any  other  act  or  acts  of  Congress,  or  to  affect  the  prosecution 
of  any  pending  proceeding  or  right  of  action   under  the  act  of  Con- 
gress entitled  "An  Act  relating  to  liability  of  common  carriers  in  the 
District   of   Columbia   and    Territories,    and    to    common    carriers    en- 
gaged  in  commerce  between   the   States  and  between   the   States   and 
foreign  nations  to  their  employes,"  approved  June  11,  1906. 
Approved,  April  22,  1908.     35  U.  S.  Stat,  at  L.  65  c.  149. 
AN   ACT   To  amend   an  Act  entitled  "  AN  ACT   relating  to   the   lia- 
bility of  common   carriers   by   railroad   to   their  employes   in   cer- 
tain cases,"   approved  April   twenty-second,   nineteen  hundred   and 
eight. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  an  Act  entitled 
"An  Act  relating  to  the  liability  of  common  carriers  by  railroad  to 
their  employes  in  certain  cases,"  approved  April  twenty-second,  nine- 
teen hundred  and  eight,  be  amended  in  section  six  so  that  said  sec- 
tion shall  read: 

Sec.  6.  No  action  shall  be  maintained  under  this  act  unless  com- 
menced within  two  years  from  the  day  the  cause  of  action  accrued. 

Under  this  act  an  action  may  be  brought  in  a  circuit  court  of 
the  United  States,  in  the  district  of  the  residence  of  the  defendant, 
or  in  which  the  cause  of  action  arose,  or  in  which  the  defendant  shall 
be  doing  business  at  the  time  of  commencing  such  action.     The  juris- 
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diction  of  the  courts  of  the  United  States  under  this  act  shall  be  con- 
current with  that  of  the  courts  of  the  several  States,  and  no  case 
arising  under  this  act  and  brought  in  any  State  court  of  competent 
jurisdiction  shall  be  removed  to  any  court  of  the  United  States. 

Sec.  2.  That  said  Act  be  further  amended  by  adding  the  follow- 
ing section  as  section  nine  of  said  Act: 

Sec.  9.  Any  right  of  action  given  by  this  act  to  a  person  suf- 
fering injury  shall  survive  to  his  or  her  personal  representative,  for 
the  benefit  of  the  surviving  widow  or  husband  and  children  of  such 
employe,  and,  if  none,  then  of  such  employe's  parents;  and,  if  none, 
then  of  the  next  of  kin  dependent  upon  such  employe,  but  in  such 
cases  there  shall  be  only  one  recovery  for  the  same  injury. 

Approved,  April  5,  1910. 


Appendix   G. 

Fkderal  Sakkty   Ai'ri.iANrK  Act  as  Amendkd. 

AN  ACT  to  promote  the  safety  of  employes  and  travelers  upon  railroads 
by  compelling  common  carriers  engaged  in  interstate  commerce  to 
equip  their  cars  with  automatic  couplers  and  continuous  brakes 
and  their  locomotives  with  driving-wheel  brakes,  and  for  other 
puri)oses. 

Section  1.  From  and  after  the  first  day  of  January,  eighteen  hun- 
dred and  ninety-eight,  it  shall  be  unlawful  for  any  common  carrier 
engaged  in  interstate  commerce  by  railroad  to  use  on  its  line  any 
locomotive  engine  in  moving  interstate  traffic  not  equipped  with  a 
power  driving-wheel  brake  and  appliances  for  operating  the  train  brake 
system,  or  to  run  any  train  in  such  traffic  after  said  date  that  has 
not  a  sufficient  number  of  cars  in  it  so  equipped  with  power  or  train 
brakes  that  the  engineer  on  the  locomotive  drawing  such  train  can 
control  its  speed  without  requiring  brakeman  to  use  the  common  hand 
brake  for  that  purpose. 

Sec.  2.  On  and  after  the  first  day  of  January,  eighteen  hundred 
and  ninety-eight,  it  shall  be  unlawful  for  any  such  common  carrier  to 
haul  or  permit  to  be  hauled  or  used  on  its  line  any  car  used  in 
moving  Interstate  trafl!ic  not  equipped  with  couplers  coupling  auto- 
matically by  impact,  and  which  can  be  uncoupled  without  the  neces- 
sity of  men  going  between  the  ends  of  the  cars. 

Sec.  3.  When  any  person,  firm,  company,  or  corporation  engaged 
in  interstate  commerce  by  railroad  shall  have  equipped  a  sufficient 
number  of  its  cars  so  as  to  comply  with  the  provisions  of  section  one 
of  this  act,  it  may  lawfully  refuse  to  receive  from  connecting  lines 
of  road  or  shippers  any  cars  not  equipped  sufficiently,  in  accordance 
with  the  first  section  of  this  act,  with  such  power  or  train  brakes  as 
will  work  and  readily  interchange  with  the  brakes  in  use  on  its  own 
cars,  as  required  by  this  act. 

Sec.  4.  From  and  after  the  first  day  of  July,  eighteen  hunderd 
and  ninety-five,  until  otherwise  ordered  by  the  Interstate  Commerce 
Commission,  it  shall  be  unlawful  for  any  railroad  company  to  use  any 
car  in  interstate  commerce  that  is  not  provided  with  secure  grab  irons 
or  handholds  In  the  ends  and  sides  of  each  car  for  greater  security 
to  men  in  coupling  and  uncoupling  cars. 

Sec.  5.  Within  ninety  days  from  the  passage  of  this  act  the 
American  Railway  Association  is  authorized  hereby  to  designate  to 
the  Interstate  Commerce  Commission  the  standard  height  of  draw 
bars  for  freight  cars,  measured  perpendicular  from  the  level  of  the 
tops  of  the  rails  to  the  centers  of  the  draw  bars,  for  each  of  the  several 
gauges  of  railroads  in  use  in  the  United  States,  and  shall  fix  a  maxi- 
mum variation  from  such  standard  height  to  be  allowed  between  the 
draw  bars  of  empty  and  loaded  cars.  Upon  their  determination  being 
certified  to  the  Interstate  Commerce  Commission,  said  Commission 
shall  at  once  give  notice  of  the  standard  fixed  upon  to  all  common  car- 
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riers.  owners,  or  lessees  engaged  in  interstate  commerce  in  the  United 
States  by  such  means  as  the  Commission  may  deem  proper.  But 
should  said  association  fail  to  determine  a  standard  as  above  pro- 
vided, it  shall  be  the  duty  of  the  Interstate  Commerce  Commission  to 
do  so,  before  July  first,  eighteen  hundred  and  ninety-four,  and  immedi- 
ately to  give  notice  thereof  as  aforesaid.  And  after  July  first,  eighteen 
hundred  and  ninety-five,  no  cars  either  loaded  or  unloaded,  shall  be 
used  in  interstate  traffic  which  do  not  comply  with  the  standard  above 
provided  for. 

Sec.  6.  (As  amended  by  the  act  of  April  1,  1896.)  Any  such  com- 
mon carrier  using  any  locomotive  engine,  running  any  train,  or 
hauling  or  permitting  to  be  hauled  or  used  on  its  line  any  car  in 
violation  of  any  of  the  provisions  of  this  act,  shall  be  liable  to  a  pen- 
alty of  one  hundred  dollars  for  each  and  every  such  violation,  to  be 
recovered  in  a  suit  or  suits  to  be  brought  by  the  United  States  dis- 
trict attorney  in  the  district  court  of  the  United  States  having  juris- 
diction in  the  locality  where  such  violation  shall  have  been  committed; 
and  it  shall  be  the  duty  of  such  district  attorney  to  bring  such  suits 
upon  duly  verified  information  being  lodged  with  him  of  such  violation 
having  occurred;  and  it  shall  also  be  the  duty  of  the  Interstate  Com- 
merce Commission  to  lodge  with  the  proper  district  attorneys  infor- 
mation of  any  such  violations  as  may  come  to  its  knowledge:  Provided, 
That  nothing  in  this  act  contained  shall  apply  to  trains  composed  of 
four-wheeled  cars  or  to  trains  composed  of  eight-wheel  standard  logging 
cars  where  the  height  of  such  car  from  top  of  rail  to  center  of  cou- 
pling does  not  exceed  twenty-five  inches,  or  to  locomotives  used  in  haul- 
ing such  trains  when  such  cars  or  locomotives  are  exclusively  used  for 
the  transportation  of  logs. 

Sec.  7.  The  Interstate  Commerce  Commission  may  from  time  to 
time  upon  full  hearing  and  for  good  cause  extend  the  period  within 
which  any  common  carrier  shall  comply  with  the  provisions  of 
this  act. 

Sec.  8.  Any  employe  of  any  such  common  carrier  who  may  be  in- 
jured by  any  locomotive,  car,  or  train  in  use  contrary  to  the  provisions 
of  this  act  shall  not  be  deemed  thereby  to  have  assumed  the  risk 
thereby  occasioned,  although  continuing  in  the  employment  of  such 
carrier  after  the  unlawful  use  of  such  locomotive  car,  or  train  had 
been  brought  to  his  knowledge. 

Amendment  of  1903  to  Federal  Safety  Appliance  Act  of  1893. 
AN  ACT  to  amend  an  act  entitled,  "An  act  to  promote  the  safety  of 
employes  and  travelers  upon  railroads  by  compelling  common  car- 
riers engaged  in  interstate  commerce  to  equip  their  cars  with 
automatic  couplers  and  continuous  brakes  and  their  locomotives 
with  driving-wheel  brakes,  and  for  other  purposes,"  approved  March 
second,  eighteen  hundred  and  ninety-three,  and  amended  April 
first,  eighteen  hundred  and  ninety-six. 

Section  1.  The  provisions  and  requirements  of  the  act  entitled 
"An  act  to  promote  the  safety  of  employes  and  travelers  upon  railroads 
by   compelling   common    carriers    engaged    in    interstate   commerce    to 
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equip  their  cars  with  automatic  couplers  and  continuous  brakes  and 
their  locomotives  with  driving-wheel  brakes,  and  for  other  purposes," 
approved  March  second,  eighteen  hundred  and  ninety-three,  and  amend- 
ed April  first,  eighteen  hundred  and  ninety-six  [se-e  pp.  2401,  2402 1, 
shall  be  held  to  apply  to  common  carriers  by  railroads  in  the  Territories 
and  the  District  of  Columbia  and  shall  apply  in  all  cases,  whether  or 
not  the  couplers  brought  together  are  of  the  same  kind,  make,  or  type; 
and  the  provisions  and  requirements  hereof  and  of  said  acts  relating  to 
train  brakes,  automatic  couplers,  grab  irons,  and  the  height  of  draw- 
bars shall  be  held  to  apply  to  all  trains,  locomotives,  tenders,  cars,  and 
similar  vehicles  used  on  any  railroad  engaged  in  interstate  commerce, 
and  in  the  Territories  and  the  District  of  Columbia,  and  to  all  other 
locomotives,  tenders,  cars,  and  similar  vehicles  used  in  connection  there- 
with, excepting  those  train,  cars,  and  locomotives  exempted  by  the  pro- 
visions of  section  six  of  said  act  of  March  second,  eighteen  hundred 
and  ninety-three,  as  amended  by  the  act  of  April  first,  eighteen  hundred 
and  ninety-six,  or  which  are  used  upon  street  railways. 

Sec.  2.  Whenever,  as  provided  in  said  act,  any  train  is  operated 
with  power  or  train  brakes,  not  less  than  fifty  per  centum  of  the 
cars  in  such  train  shall  have  their  brakes  used  and  operated  by  the 
engineer  of  the  locomotive  drawing  such  train;  and  all  power-braked 
cars  in  such  train  which  are  associated  together  with  said  fifty  per 
centum  shall  have  their  brakes  so  used  and  operated;  and,  to  more 
fully  carry  into  effect  the  objects  of  said  act,  the  Interstate  Commerce 
Commission  may,  from  time  to  time,  after  full  hearing,  increase  the 
minimum  percentage  of  cars  in  any  train  required  to  be  operated  with 
power  or  train  brakes  which  must  have  their  brakes  used  and  operated 
as  aforesaid;  and  failure  to  comply  with  any  such  requirements  of 
the  said  Interstate  Commerce  Commission  shall  be  subject  to  the  like 
penalty  as  failure  to  comply  with  any  requirement  of  this  section. 

Sec.    3.     The   provisions   of    this   act    shall    not    take    effect    until 
September    first,    nineteen    hundred    and    three.      Nothing    in    this    act 
shall  be  held  or  construed  to  relieve  any  common  carrier,  the  Inter- 
state  Commerce  Commission,   or   any   United    States   district   attorney 
from  any  of  the  provisions,  powers,  duties,  liabilities,  or  requirements 
of  said   act   of  March   second,   eighteen   hundred   and   ninety-three,   as 
amended  by   the  act  of  April   first,  eighteen   hundred  and   ninetj'-six: 
and  all  of  the  provisions,  powers,  duties,  requirements  and  liabilities 
of  said   act   of   March   second,   eighteen   hundred   and    ninety-three,   as 
amended  by  the  act  of  April  first,  eighteen  hundred  and  ninety-six,  shall, 
except  as  specifically  amended  by  this  act  apply  to  this  act. 
Approved  March  2nd,  1903.    32  Stat,  at  L.  943,  c.  97G. 
Amendment  of  1910  to  Federal  Safety  Appliance  Act  of  1893 
AN  ACT   to   supplement  ''An   act  to   promote   the  safety  of  employes 
and  travelers  upon  railroads  by  compelling  common   carriers  en- 
gaged in  interstate  commerce  to  equip  their  cars  with  automatic 
couplers  and  continuous  brakes  and  their  locomotives  with  driving 
wheel    brakes    and    for    other    purposes,"    and    other    safety    ap- 
pliance acts,  and  for  other  purposes. 
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Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  i7i  Congress  asseniMed.  That  the  provisions 
of  this  act  shall  apply  to  every  common  carrier  and  every  vehicle 
subject  to  the  act  of  March  second,  eighteen  hundred  and  ninety-three, 
as  amended  April  first,  eighteen  hundred  and  ninety-six,  and  March 
second,  nineteen  hundred  and  three,  commonly  known  as  the  "Safety 
Appliance  Acts.'' 

Sec.  2.  That  on  and  after  July  first,  nineteen  hundred  and  eleven, 
it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions 
of  this  act  to  haul,  or  permit  to  be  hauled  or  used  on  its  line  any 
car  subject  to  the  provisions  of  this  act  not  equipped  with  appliances 
provided  for  in  this  act,  to-wit:  All  cars  must  be  equipped  with  secure 
sill  steps  and  efficient  hand  brakes;  all  cars  requiring  secure  ladders 
and  secure  running  boards  shall  be  equipped  with  such  ladders  and 
running  boards,  and  all  cars  having  ladders  shall  also  be  equipped 
with  secure  hand  holds  or  grab  irons  on  their  roofs  at  the  tops  of 
such  ladders:  Provided,  That  in  the  loading  and  hauling  of  long  com- 
modities, requiring  more  than  one  car,  the  hand  brakes  may  be  omitted 
on  all  save  one  of  the  cars  while  they  are  thus  combined  for  such 
purpose. 

Sec.  3.  That  within  six  months  from  the  passage  of  this  act  the 
Interstate  Commerce  Commission,  after  hearing,  shall  designate  the 
number,  dimensions,  location,  and  manner  of  application  of  the  ap- 
pliances provided  for  by  section  two  of  this  act  and  section  four 
of  the  act  of  March  second,  eighteen  hundred  and  ninety-three,  and 
shall  give  notice  of  such  designation  to  all  common  carriers  subject 
to  the  provisions  of  this  act  by  such  means  as  the  commission  may 
deem  proper,  and  thereafter  said  number,  location,  dimensions,  and 
manner  of  application  as  designated  by  said  commission  shall  remain 
as  the  standards  of  equipment  to  be  used  on  all  cars  subject  to  the 
provisions  of  this  act,  unless  changed  by  an  order  of  said  Interstate 
Commerce  Commission,  to  be  made  after  full  hearing  and  for  good 
cause  shown;  and  failure  to  comply  with  any  such  require- 
ment of  the  Interstate  Commerce  Commission  shall  be  subject  to 
a  like  penalty  as  failure  to  comply  with  any  requirement  of  this  act: 
Provided,  That  the  Interstate  Commerce  Commission  may,  upon  full 
hearing  and  for  good  cause,  extend  the  period  within  which  any  com- 
mon carrier  shall  comply  with  the  provisions  of  this  section  with  re- 
spect to  the  equipment  of  cars  actually  in  service  upon  the  date  of  the 
passage  of  this  act.  Said  commission  is  hereby  given  authority,  after 
hearing,  to  modify  or  change,  and  to  prescribe  the  standard  height  of 
drawbars  and  to  fix  the  time  within  which  such  modification  or  change 
shall  become  effective  and  obligatory,  and  prior  to  the  time  so  fixed 
it  shall  be  unlawful  to  use  any  car  or  vehicle  in  interstate  or  foreign 
traffic  which  does  not  comply  with  the  standard  now  fixed  or  the 
standard  so  prescribed,  and  after  the  time  so  fixed  it  shall  be  unlawful 
to  use  any  car  or  vehicle  in  interstate  or  foreign  traffic  which  does  not 
comply  with  the  standard  so  prescribed  by  the  commission. 
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Sec.  4.  That  any  common  carrier  subject  to  this  act  using,  haul- 
ing, or  permitting  to  be  used  or  hauled  on  its  line,  any  car  subject  to 
the  requirements  of  this  act  not  equipped  as  provided  in  this  act,  shall 
be  liable  to  a  penalty  of  one  hundred  dollars  for  each  and  every  such 
violation,  to  be  recovered  as  provided  in  section  six  of  the  act  of  March 
second,  eighteen  hundred  and  ninety-three,  as  amended  April  first, 
eighteen  hundred  and  ninety-six:  Provided,  That  where  any  car  shall 
have  been  properly  equipped  as  provided  in  this  act  and  the  other  acts 
mentioned  herein,  and  such  equipment  shall  have  become  defective  or 
Insecure  while  such  car  was  being  used  by  such  carrier  upon  its  line 
of  railroad,  such  car  may  be  hauled  from  the  place  where  such  equip- 
ment was  first  discovered  to  be  defective  or  insecure  to  the  nearest 
available  point  where  such  car  can  be  repaired,  without  liability  for 
the  penalties  imposed  by  section  four  of  this  act  or  section  six  of  the 
act  of  March  second  eighteen  hundred  and  ninety-three,  as  amended  by 
the  act  of  April  first,  eighteen  hundred  and  ninety-six,  if  such  move- 
ment is  necessary  to  make  such  repairs  and  such  repairs  can  not  be 
made  except  at  such  repair  point;  and  such  movement  or  hauling  of 
such  car  shall  be  at  the  sole  risk  of  the-  carrier,  and  nothing  in  this 
section  shall  be  construed  to  relieve  such  carrier  from  liability  in  any 
remedial  action  for  the  death  or  injury  of  any  railroad  employe  caused 
to  such  employe  by  reason  of  or  in  connection  with  the  movement  or 
hauling  of  such  car  with  equipment  which  is  defective  or  insecure  or 
which  is  not  maintained  in  accordance  with  the  requirements  of  this 
act  and  the  other  acts  herein  referred  to;  and  nothing  in  this  proviso 
shall  be  construed  to  permit  the  hauling  of  defective  cars  by  means  of 
chains  instead  of  drawbars,  in  revenue  trains  or  in  association  with 
other  cars  that  are  commercially  used,  unless  such  defective  car  con- 
tain live  stock   or  "perishable"   freight. 

Sec.  5.  That  except  that,  within  the  limits  specified  in  the  pre- 
ceding section  of  this  act,  the  movement  of  a  car  with  defective  or 
insecure  equipment  may  be  made  without  incurring  the  penalty  pro- 
vided by  the  statutes,  but  shall  in  all  other  respects  be  unlawful, 
nothing  in  this  act  shall  be  held  or  construed  to  relieve  any  common 
carrier,  the  Interstate  Commerce  Commission,  or  any  United  States 
attorney  from  any  of  the  provisions,  powers,  duties,  liabilities,  or 
requirements  of  said  act  of  March  second,  eighteen  hundred  and  ninety- 
three,  as  amended  by  the  acts  of  April  first,  eighteen  hundred  and 
ninety-six,  and  March  second,  nineteen  hundred  and  three;  and,  except 
as  aforesaid,  all  of  the  provisions,  powers,  duties,  requirements  and 
liabilities  of  said  act  of  March  second,  eighteen  hundred  and  ninety- 
three,  as  amended  by  the  acts  of  April  first,  eighteen  hundred  and 
ninety-six,  and  March  second,  nineteen  hundred  and  three,  shall  apply 
to  this  act. 

Sec.  G.  That  it  shall  be  the  duty  of  the  Interstate  Commerce 
Commission  to  enforce  the  provisions  of  this  act,  and  all  powers  here- 
tofore granted  to  said  commission  are  hereby  extended  to  it  for  the 
purpose  of  the  enforcement  of  this  act. 

Approved,    April    14,    1910. 
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Orders  of  the  Interstate  Commerce  Commission  Under  Safety 
Appliance  Act. 

Order  of  the  Interstate  Commerce  Commission,  March  13,   1911 

IN    RE   designating  THE  NUMBER,   DIMENSIONS,    LOCATION.    AND   MANNER 
OF   APPLICATION    OF    CERTAIN    SAFETY   APPLIANCES. 

Whereas  by  the  third  section  of  an  act  of  Congress  approved  April 
14,  1910,  entitled  "An  act  to  supplement  'An  act  to  promote  the  safety 
of  employes  and  travelers  upon  railroads  by  compelling  common  car- 
riers engaged  in  interstate  commerce  to  equip  their  care  with  auto- 
matic couplers  and  continuous  brakes  and  their  locomotives  with  driv- 
ing-wheel brakes,  and  for  other  purposes,'  and  other  safety  appliance 
acts,  and  for  other  purposes,"  it  is  provided,  among  other  things,  "That 
within  six  months  from  the  passage  of  this  act  the  Interstate  Com- 
merce Commission,  after  hearing,  shall  designate  the  number,  dimen- 
sions, location,  and  manner  of  application  of  the  appliances  provided 
by  section  two  of  this  act  and  section  four  of  the  act  of  March  second, 
eighteen  hundred  and  ninety-three,  and  shall  give  notice  of  such  desig- 
nation to  all  common  carriers  subject  to  the  provisions  of  this  act 
by  such  means  as  the  Commission  may  deem  proper,  and  thereafter 
said  number,  location,  dimensions,  and  manner  of  application  as  desig- 
nated by  said  Commission  shall  remain  as  the  standards  of  equip- 
ment to  be  used  on  all  cars  subject  to  the  provisions  of  this  act,  unless 
changed  by  an  order  of  said  Interstate  Commerce  Commission,  to  be 
made  after  full  hearing  and  for  good  cause  shown;  and  failure  to 
comply  with  any  such  requirememnt  of  the  Interstate  Commerce  Com- 
mission shall  be  subject  to  a  like  penalty  as  failure  to  comply  with 
any  requirement  of  this  act:  Provided,  That  the  Interstate  Commerce 
Commission  may,  upon  full  hearing  and  for  good  cause,  extend  the 
period  within  which  any  common  carrier  shall  comply  with  the  pro- 
visions of  this  section  with  respect  to  the  equipment  of  cars  actually 
In  service  upon  the  date  of  the  passage  of  this  act;"  and 

Whereas  hearings  in  the  matter  of  the  number,  dimensions,  loca- 
tion, and  manner  of  application  of  the  appliances,  as  provided  in  said 
section  of  said  act,  were  held  before  the  Interstate  Commerce  Com- 
mission at  its  office  in  Washington,  D.  C,  on  September  29th  and  30th 
and  October  7th,  1910,  respectively;   and  February  27th,  1911; 

Now,  therefore,  in  pursuance  of  and  in  accordance  with  the  pro- 
visions of  said  section  three  of  said  act,  and  superseding  the  Com- 
mission's order  of  October  13,  1910,  relative  thereto 

It  is  ordered,  That  the  number,  dimensions,  location,  and  manner 
of  application  of  the  appliances  provided  for  by  section  two  of  the  act 
of  April  14,  1910,  and  section  four  of  the  act  of  March  2,  1893,  shall 
be  as  follows: 
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Box  and  Other  House  Cars. 

HAND-BBAKER. 

Number:  Each  box  or  other  house  car  shall  be  equipped  with 
an  efficient  hand-brake  which  shall  operate  in  harmony  with  the  power- 
brake  thereon. 

The  hand-brake  may  be  of  any  efficient  design,  but  must  provide 
the  same  degree  of  safety  as  the  design  shown  on  Plate  A. 

Dimensions:  The  brake-shaft  shall  be  not  less  than  one  and  one- 
fourth  (ly, )  inches  in  diameter,  of  wrought  iron  or  steel  without 
weld. 

The  brake-wheel  may  be  flat  or  dished,  not  less  than  fifteen  (15), 
preferably  sixteen  (16),  inches  in  diameter,  of  malleable  iron,  wrought 
iron  or  steel. 

Location:  The  hand-brake  shall  be  so  located  that  it  can  be  safely 
operated  while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  end  of  car,  to  the  left  of  and  not 
less  than  seventeen  (17)  nor  more  than  twenty-two  (22)  inches  from 
center. 

Manner  of  Application:  There  shall  be  not  less  than  four  (4) 
inches  clearance  around  rim  of  brake-wheel. 

Outside  edge  of  brake-wheel  shall  be  not  less  than  four  (4)  inches 
from  a  vertical  plane  parallel  with  end  of  car  and  passing  through 
the  inside  face  of  knuckle  when  closed  with  coupler-horn  against  the 
buffer-block  or  end-sill. 

Top  brake-shaft  support  shall  be  fastened  with  not  less  than  one- 
half   (VL.)   inch  bolts  or  rivets.      (See  Plate  A). 

A  brake-shaft  step  shall  support  the  lower  end  of  brake-shaft.  A 
brake-shaft  step  which  will  permit  the  brake-chain  to  drop  under  the 
brake-shaft  shall  not  be  used.  U-shaped  form  of  brake-shaft  step  is 
perferred.     (See  Plate  A.) 

Brake-shaft  shall  be  arranged  with  a  square  fit  at  its  upper  end 
to  secure  the  hand-brake  wheel;  said  square  fit  shall  be  not  less  than 
seven-eights  {%)  of  an  inch  square.  Square-fit  taper;  nominally  two 
(2)  In  twelve  (12)  inches.     (See  Plate  A.) 

Brake-chain  shall  be  of  not  less  than  three-eights  (%)>  preferably 
seven-sixteenths  (7-16),  inch  wrought  iron  or  steel,  with  a  link  on 
the  brake-rod  end  of  not  less  than  seven-sixteenths  (7-16),  preferably 
one-half  C/o),  inch  wrought  iron  or  steel,  and  shall  be  secured  to 
brake-shaft  drum  by  not  less  than  one-half  (i/g)  inch  hexagon  or  square- 
headed  bolt.  Nut  on  said  bolt  shall  be  secured  by  riveting  end  of  bolt 
over  nut.     (See  Plate  A.) 

Lower  end  of  brake-shaft  shall  be  provided  with  a  trunnion  of 
not  less  than  three-fourths  (%),  preferably  one  (1),  inch  in  diameter 
extending  through  brake-shaft  step  and  held  in  operating  position  by  a 
suitable  cotter  or  ring.     (See  Plate  A.) 

Brake-shaft  drum  shall  be  not  less  than  one  and  one-half  (IV2) 
inches  in  diameter.     (See  Plate  A.) 

Brake  ratchet-wheel  shall  be  secured  to  brake-shaft  by  a  key  or 
square  fit;    said  square  fit  shall  be  not  less  than  one  and  five-sixteenths 
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(1  5-16)  inches  square.  When  ratchet-wheel  with  square  fit  is  used 
provision  shall  be  made  to  prevent  ratchet-wheel  from  rising  on  shaft 
to  disengage  brake-pawl.     (See  Plate  A.) 

Brake  ratchet-wheel  shall  be  not  less  than  five  and  one-fourth 
(5I4),  preferably  five  and  one-half  (5yo),  inches  in  diameter  and  shall 
have  not  less  than  fourteen  (14),  preferably  sixteen  (16),  teeth.  (See 
Plate  A.) 

If  brake  ratchet-wheel  is  more  than  thirty-six  (36)  inches  from 
brake-wheel,  a  brake-shaft  support  shall  be  provided  to  support  this 
extended  upper  portion  of  brake-shaft;  said  brake-shaft  support  shall 
be  fastened  with  not  less  than  one-half  (1/0)  inch  bolts  or  rivets. 

The  brake-pawl  shall  be  pivoted  upon  a  bolt  or  rivet  not  less  than 
five-eights  (%)  of  an  inch  in  diameter,  or  upon  a  trunnion  secured 
by  not  less  than  one-half  (V.),  inch  bolt  or  rivet,  and  there  shall  be  a 
rigid  metal  connection  between  brake-shaft  and  pivot  of  pawl. 

Brake-wheel  shall  be  held  in  position  on  brake-shaft  by  a  nut  on 
a  threaded  extended  end  of  brake-shaft;  said  threaded  portion  shall 
be  not  less  than  three-fourths  (%)  of  an  inch  in  diameter;  said  nut 
shall  be  secured  by  riveting  over  or  by  the  use  of  lock-nut  or  suitable 
cotter. 

Brake-wheel  shall  be  arranged  with  a  square-fit  for  brake-shaft 
in  hub  of  said  wheel;  taper  of  said  fit,  nominally  two  (2)  in  twelve 
(12)  inches.     (See  Plate  A.) 

BRAKE-STEP. 

If  brake-step  is  used,  it  shall  be  not  less  than  twenty-eight  (28) 
inches  in  length.  Outside  edge  shall  be  not  less  than  eight  (8)  Inches 
from  face  of  car  and  not  less  than  four  (4)  inches  from  a  vertical 
plane  parallel  with  end  of  car  and  passing  through  the  inside  face  of 
knuckle  when  closed  with  coupler-horn  against  the  buffer-block  or  end- 
sill. 

Manner  of  Application:  Brake-step  shall  be  supported  by  not  less 
than  two  metal  braces  having  a  minimum  cross-section  area  three- 
eights  (%)  by  one  and  one-half  (iVg)  inches  or  equivalent,  which 
shall  be  securely  fastened  to  body  of  car  not  less  than  one-half  (Vg)  inch 
bolts  or  rivets. 

RUNNING-BOARDS. 

Number:     One  (1)  longitudinal  running-board. 

On  outside-metal-roof  cars  two   (2)   latitudinal  extensions. 

Dimensions:  Longitudinal  running-board  shall  be  not  less  than 
eighteen   (18),  preferably  twenty  (20),  inches  in  width. 

Latitudinal  extensions  shall  be  not  less  than  twenty-four  (24) 
inches  in  width. 

Location:     Full  length  of  car,  center  of  roof. 

On  outside-metal-roof  cars  there  shall  be  two  (2)  latitudinal  ex- 
tensions from  longitudinal  running-board  to  ladder  locations,  except 
on  'refrigerator  cars  where  such  latitudinal  extensions  can  not  be  ap- 
plied on  account  of  ice  hatches. 

Manner  of  Application:  Running-boards  shall  be  continuous  from 
end  to  end  and  not  cut  or  hinged   at  any  point:    Provided,  That  the 
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length  and  width  of  runninK-boards  may  be  made  up  of  a  number  of 
pieces  fastened  to  saddle-blorks  with  screws  or  bolts. 

The  ends  of  longitudinal  running-board  shall  be  not  less  than  six 
(6)  nor  more  than  ten  (10)  inches  from  a  vertical  plane  parallel  with 
end  of  car  and  passing  through  the  inside  face  of  knuckle  when  closed 
with  coupler-horn  against  the  buffer-block  or  end-sill;  and  if  more 
than  four  (4)  inches  from  edge  of  roof  of  car,  shall  be  securely  sup- 
ported their  full  width  by  substantial  metal  braces. 

Running-boards  shall  be  made  of  wood  and  securely  fastened  to 
car. 

SIIJ.-STKl'S. 

Number:     Four  (4). 

Dimensions:  Minimum  cross-sectional  area  one-half  (VL-)  by  one 
and  one-half  (I'l-)  inches,  or  equivalent,  of  wrought  iron  or  steel. 

Minimum  length  of  tread,  ten  (10),  preferably  twelve   (12),  inches. 

Minimum  clear  depth,  eight   (8)    inches. 

Location:  One  (1)  near  each  end  on  each  side  of  car,  so  that 
there  shall  be  not  more  than  eighteen  (18)  inches  from  end  of  car  to 
center  of  tread  of  sill-step. 

Outside  edge  of  tread  of  step  shall  be  not  more  than  four  (4) 
Inches  inside  of  face  of  side  of  car,  preferably  flush  with  side  of  car. 

Tread  shall  be  not  more  than  twenty-four  (24),  preferably  not 
more  than  twenty-two   (22),  inches  above  the  top  of  rail. 

Manner  of  Application:  Sill-steps  exceeding  twenty-one  (21)  inches 
in  depth  shall  have  an  additional  tread. 

Sill-steps  shall  be  securely  fastened  with  not  less  than  one-half 
(Vs)  inch  bolts  with  nuts  outside  (when  possible)  and  riveted  over, 
with  not  less  than  one-half  (i/>)  inch  rivets. 

LADDKKS. 

Number:       Four  (4). 

Dimensions:  Minimum  clear  length  of  tread:  Side  ladders  six- 
teen  (16)   inches;    end  ladders  fourteen   (14)  inches. 

Maximum  spacing  between  ladder-treads,  nineteen    (19)   inches. 

Top  ladder-tread  shall  be  located  not  less  than  twelve  (12)  nor 
more  than  eighteen   (18)   inches  from  roof  at  eaves. 

Spacing  of  side  ladder  treads  shall  be  uniform  within  a  limit  of 
two   (2)  inches  from  top  ladder  tread  to  bottom  tread  of  ladder. 

Maximum  distance  from  bottom  tread  of  side  ladder  to  top  tread  of 
sill-step,  twenty-one   (21)  inches. 

End  ladder  treads  shall  be  spaced  to  coincide  with  treads  of  side 
ladders,  a  variation  of  two  (2)  inches  being  allowed.  Where  con- 
struction of  car  will  not  permit  the  application  of  a  tread  of  end  ladder 
to  coincide  with  bottom  tread  of  side  ladder,  the  bottom  tread  of  end 
ladder  must  coincide  with  second  tread  from  bottom  of  side  ladder. 

Hard-wood  treads,  minimum  dimensions  one  and  one-half  (l^-j) 
by  two  (2)   inches. 

Iron  or  steel  treads,  minimum  diameter,  five-eighths  (%)  of  an 
inch. 
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Minimum  clearance  of  treads,  two  (2),  preferably  two  and  one- 
half  (21^2).  inches. 

Location:  One  (1)  on  each  side,  not  more  than  eight  (8)  inches 
from  right  end  of  car;  one  (1)  on  each  end,  not  more  than  eight 
(8)  inches  from  left  side  of  car;  measured  from  inside  edge  of  ladder- 
stile  or  clearance  of  ladder  treads  to  corner  of  car. 

Manner  of  Application:  Metal  ladders  without  stiles  near  corners 
of  cars  shall  have  foot  guards  or  upward  projections  not  less  than 
two   (2)  inches  in  height  near  inside  end  of  bottom  treads. 

Stiles  of  ladders,  projection  two  (2)  or  more  inches  form  face 
of  car,  will  serve  as  foot-guards. 

Ladders  shall  be  securely  fastened  with  not  less  than  one-half 
(Ya)  inch  bolts  with  nuts  outside  (when  possible)  and  riveted  over, 
or  with  not  less  than  one-half  (%)  inch  rivets.  Three-eighths  (%) 
inch  bolts  may  be  used  for  wooden  treads  which  are  gained  into  stiles. 

END-LADDER  CLEARANCE. 

No  part  of  car  above  end-sills  within  thirty  (30)  inches  from  side 
of  car,  except  buffer-block,  brake-shaft,  brake-wheel,  brake-step,  run- 
ning-board or  uncoupling-lever  shall  extend  to  within  twelve  (12) 
inches  of  a  vertical  plane  parallel  with  end  of  car  and  passing  through 
the  inside  face  of  knuckle  when  closed  with  coupler-horn  against  the 
buffer-block  or  end-sill,  and  no  other  part  of  end  of  car  or  fixtures  on 
same  above  end-sills,  other  than  exceptions  herein  noted,  shall  extend 
beyond  the  outer  face  of  buffer-block, 

ROOF-HANDHOLDS. 

Number:     One   (11  over  each  ladder. 

One  (1)  right-angle  handhold  may  take  the  place  of  two  (2)  ad- 
jacent specified  roof-handholds,  provided  the  dimensions  and  locations 
coincide,  and  that  an  extra  leg  is  securely  fastened  to  car  at  point  of 
angle. 

Dimensions:  Minimum  diameter,  five-eighths  (%)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clear  length,  sixteen   (IG)  inches. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (21/2), 
inches. 

Location:  On  roof  of  car:  One  (1)  parallel  to  treads  of  each  lad- 
der, not  less  than  eight  (8)  nor  more  than  fifteen  (15)  inches  from 
edge  of  roof,  except  on  refrigerator  cars  where  ice  hatches  prevent, 
when  location  may  be  nearer  edge  of  roof. 

Manner  of  Application:  Roof-handholds  shall  be  securely  fastened 
with  not  less  than  one-half  (y^)  inch  bolts  with  nuts  outside  (when 
possible)  and  riveted  over,  or  with  not  less  than  one-half  (1/2)  inch 
rivets. 

SIDE-HAXDHOLUS. 

Number:       Four  (4). 
[Tread  0/  side-ladder  is  a  side-handhold.'] 

Dimensions:  Minimum  diameter,  five-eighths  (%)  of  an  inch, 
wrought  iron  or  steel. 
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Minimum  clear  length,  sixteen  (16)  inches,  preferably  twenty-four 
(24)   inches. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2>/2). 
inches. 

Location:  Horizontal:  One  (1)  near  each  end  on  each  side  of 
car. 

Side-handholds  shall  be  not  less  than  twenty-four  (24)  nor  more 
than  thirty  (30)  inches  above  center  line  of  coupler,  except  as  pro- 
vided above,  where  tread  of  ladder  is  a  handhold.  Clearance  of  outer 
end  of  handhold  shall  be  not  more  than  eight  (8)  inches  from  end  of 
car. 

Manner  of  Application:  Side-handholds  shall  be  securely  fastened 
with  not  less  than  one-half  (V^)  inch  bolts  with  nuts  outside  (when 
possible)  and  riveted  over,  or  with  not  less  than  one-half  (y.)  inch 
rivets. 

I10RIZ0NT.\L    EM>-1IA.NUU()LI)S 

Number:  Eight  (8)  or  more.     (Four  (4)  on  each  end  of  car.) 

[Tread  of  cnd-laddcr  is  an  end-hatidhold.] 

Dimensions:  Minimum  diameter,  five-eighths  (%)  of  an  inch, 
wrought  iron  or  steel. 

Alinimum  clear  length,  sixteen  (10)  inches,  preferably  twenty-four 
(24)  inches. 

A  handhold  fourteen  (14)  inches  in  length  may  be  used  w^iere  it 
is  impossible  to  use  one  sixteen   (16)  inches  in  length. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (21/2). 
inches. 

Location:  One  (1)  near  each  side  on  each  end  of  car,  not  less  than 
twenty-four  (24)  nor  more  than  thirty  (30)  inches  above  center  line 
of  coupler,  except  as  provided  above,  when  tread  of  end-ladder  is  an 
end-handhold.  Clearance  of  outer  end  of  handhold  shall  be  not  more 
than  eight  (8)  inches  from  side  of  car. 

One  (1)  near  each  side  of  each  end  of  car  on  face  of  end-sill  or 
sheathing  over  end-sill,  projecting  outward  or  downward.  Clearance 
of  outer  end  of  handhold  shall  be  not  more  than  sixteen  (16)  inches 
from  side  of  car. 

On  each  end  of  cars  with  platform  end-sill  six  (6)  or  more  inches 
in  width,  measured  from  end-post  or  siding  and  extending  entirely 
across  end  of  car,  there  shall  be  one  additional  end-handhold  not  less 
than  twenty-four  (24)  inches  in  length,  located  near  center  of  car, 
not  less  than  thirty  (30)  nor  more  than  sixty  (60)  inches  above  plat- 
form end-sill. 

Manner  of  Application:  Horizontal  end-handholds  shall  be  secure- 
ly fastened  with  not  less  than  one-half  (y,)  inch  bolts  with  nuts 
outside  (when  possible)  and  riveted  over,  or  with  not  less  than  one- 
half  ('/. )  inch  rivets. 

VERTICAL   END-IIANUUOI.US. 

Number:  Two  (2)  on  full-width  platform  end-sill  cars,  as  hereto- 
fore described. 
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Dimensions:  Minimum  diameter,  five-eighths  (%)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clear  length,  eighteen  (18),  preferably  twenty-four  (24), 
inches. 

Minimum  clearance  two  (2),  preferably  two  and  one-half  (S'/o), 
inches. 

Location:  One  (1)  on  each  end  of  car  opposite  ladder,  not  more 
than  eight  (8)  inches  from  side  of  car;  clearance  of  bottom  end  of 
handhold  shall  be  not  less  than  twenty-four  (24)  nor  more  than  thirty 
(30)  inches  above  center  line  of  coupler. 

Manner  of  Application:  Vertical  end-handholds  shall  be  securely 
fastened  with  not  less  than  one-half  (y^)  inch  bolts  with  nuts  out- 
side (when  possible)  and  rivited  over,  or  with  not  less  than  one-half 
(1/3)   inch  rivets. 

UNC'OUPI.ING-I.EVERS. 

Number:     Two  (2). 

Uncoupling-levers  may  be  either  single  or  double,  and  of  any  effi- 
cient design. 

Dimensions:  Handles  of  uncoupling-levers,  except  those  shown  on 
Plate  B  or  of  similar  designs,  shall  be  not  more  than  six  (G)  inches 
from  side  of  car. 

Uncoupling-levers  of  design  shown  on  Plate  B  and  of  similar  de- 
signs shall  conform  to  the  following-prescribed  limits: 

Handles  shall  be  not  more  than  twelve  (12),  preferably  nine  (9), 
inches  from  sides  of  cars.  Center  lift-arms  shall  be  not  less  than  seven 
(7)    inches  long. 

Center  of  eye  at  end  of  center  lift-arm  shall  be  not  more  than  three 
and  one-half  (3i/o)  inches  beyond  center  of  eye  of  uncoupling-pin  or 
coupler  when  horn  of  coupler  is  against  the  buffer-block  or  end-sill. 
(See  Plate  B.) 

Ends  of  handles  shall  extend  not  less  than  four  (4)  inches  below 
bottom  of  end-sill  or  shall  be  so  constructed  as  to  give  a  minimum 
clearance  of  two  (2)  inches  around  handle.  Minimum  drop  of  handles 
shall  be  twelve  (12)  inches;  Maximum,  fifteen  (15)  inches  over  all. 
(See  Plate  B.) 

Handles  of  uncoupling-levers  of  the  "rocking"  or  "push-down"  type 
shall  be  not  less  than  eighteen  (18)  inches  from  top  of  rail  when 
lock-block  has  released  knuckle,  and  a  suitable  stop  shall  be  provided 
to  prevent  inside  arm  from  fiying  up  in  case  of  breakage. 

Location:     One   (1)  on  each  end  of  car. 

When  single  lever  is  used  it  shall  be  placed  on  left  side  of  end  of 
car. 

HOPPER  CARS  AND  HIGH-SIDE  GONDOLAS  WITH  FIXED  ENDS. 
[Cars  ivith  sides  more  than  thirty-six   (36)  inches  above  the  floor 
are  high-side  cars.] 

HAND-BRAKES. 

Number:      Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 
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Location:  Each  hand-brake  shall  be  so  located  that  it  can  be 
safely  operated  while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  end  of  car  to  the  left  of,  and 
not  more  than  twenty-two    (22)   inches  from,  center. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

ni{.\KK-STKI' 

Same  as  specified  for  "Box  and  other  house  cars." 

SIIX-STEl'.S. 

Same  as  specified  for  "Box  and  other  house  cars." 

LADDKUS. 

Number:     Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Box  and  other  house  cars," 

except  that  top  ladder-tread  shall   be  located  not  more  than   four    (4) 

inches  from  top  of  car. 

Location:     Same  as  specified  for  "Box  and  other  house  cars." 
Manner   of   Application:      Same   as   specified   for   "Box   and   other 

house  cars." 

SII)K-IIANDI10Ln.S. 

Same  as  specified  for  "Box  and  other  house  cars." 

HOEIZONTAL  END-IIANDIIOLDS. 

Same  as  specified  for  "Box  and  other  house  cars." 

VERTICAL  END-HANDTIOLDS. 

Same  as  specified  for  "Box  and  other  house  cars." 

UNCOUPLING-LEVEIRS. 

Same  as  specified  for  "Box  and  other  house  cars." 

i;nd-ladi)er  clearance. 

No  part  of  car  above  end-sills  within  thirty  (30)  inches  from  side 
of  car,  except  buffer-block,  brake-shaft,  brake-wheel,  brake-step  or  un- 
coupling lever  shall  extend  to  within  twelve  (12)  inches  of  a  vertical 
plane  parallel  with  end  of  car  and  passing  through  the  inside  face  of 
knuckle  when  closed  with  coupler-horn  against  the  buffer-block  or  end- 
sill,  and  no  other  part  of  end  of  car  or  fixtures  on  same  above  end- 
sills,  other  than  exceptions  herein  noted,  shall  extend  beyond  the  outer 
face  of  buffer-block. 

DROP-END  HIGH-SIDE  GONDOLA  CARS 

IIAND-P.RAKES. 

Number:     Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 
Location:     Each  hand-brake  shall  be  so  located  that  it  can  be  safely 

operated  while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  end  of  car  to  the  left  of  center. 

Manner  of  Application:     Same  as  specified  for  "Box  and  other  house 

cars." 
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SlIX-STEPS. 

Same  as  specified  for  "Box  and  other  house  cars." 

LADDERS. 

Number:      Two    (2). 

Dimensions:  Same  as  specified  for  "Box  and  other  house  cars," 
except  that  top  ladder-tread  shall  be  located  not  more  than  four  (4) 
inches  from  top  of  car. 

Location:  One  (1)  on  each  side,  not  more  than  eight  (8)  inches 
from  right  end  of  car,  measured  from  inside  edge  of  ladder-stile  or 
clearance  of  ladder-treads  to  corner  of  car. 

Manner  of  ^Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

SIDE-IIANDHOLDS. 

Same  as  specified  for  "Box  and  other  house  cars." 

HORIZONTAL  END-HANDHOLDS. 

Number:      Four    (4). 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  One  (1)  near  each  side  of  each  end  of  car  on  face  of 
end-sill.  Clearance  of  outer  end  of  handhold  shall  be  not  more  than 
sixteen    (16)   inches  from  side  of  car. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

UNCOUPLING-LEVERS. 

Same  as  specified  for  "Box  and  other  house  cars." 

END-LADDER    CLE:ARANCE. 

No  part  of  car  above  end-sills  within  thirty  (30)  inches  from 
side  of  car,  except  buffer-block,  brake-shaft,  brake-wheel,  or  uncoupling- 
lever  shall  ^extend  to  within  twelve  (12)  inches  of  a  vertical  plane 
parallel  with  end  of  car  and  passing  through  the  inside  face  of  knuckle 
when  closed  with  coupler-horn  against  the  buffer-block  or  end-sill,  and 
no  other  part  of  end  of  car  or  fixtures  on  same  above  end-sills,  other 
than  exceptions  herein  noted,  shall  extend  beyond  the  outer  face  of 
buffer-block. 

FIXED-END  LOW-SIDE  GONDOLA   AND   LOW-SIDE   HOPPER 

CARS. 
[Cars  with  sides  thirty-six  (36)  inches  or  less  above  the  floor  are 
low-side  cars.] 

hand-bkakes. 

Number:   Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 
Location:       Each   hand-brake   shall  be  so   located   that   it  can   be 

safely  operated  while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  end  of  car,  to  the  left  of  and 

not  more  than  twenty-two   (22)  inches  from  center. 

Manner   of   Application:      Same   as   specified   for   "Box   and   other 

house  cars." 
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URAKK-STKP. 

Same  as  specified  for  "Box  and  other  house  cars." 

SII.L-STEPS. 

Same  as  specified  for  "Box  and  other  house  cars." 

SIDK-IIANDHOLDS. 

Number:     Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  ''Box  and  other  house  cars." 
Location.     Horizontal:     One    (1)   near  each   end   on   each  side   of 
car,  not  loss  than  twenty-four   (24)   nor  more  than  thirty   (30)   inches 
'above  center  line  of  coupler,  if  car  construction  will  permit,  but  hand- 
hold shall  not   project  above  top  of  side.     Clearance   of  outer  end   of 
handhold  shall  be  not  more  than  eight  (8)   inches  from  end  of  car. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

IIOHIZONT.vr,  K.\I)-H.\ND HOLDS. 

Number:  Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:  Same  as  specified  for  "Box  and  other  house  cars." 
Location:  One  (1)  near  each  side  on  each  end  of  car  not  less 
than  twenty-four  (24)  nor  more  than  thirty  (30)  inches  above  center 
line  of  coupler,  if  car  construction  will  permit.  Clearance  of  outer 
end  of  handhold  shall  be  not  more  than  eight  (8)  inches  from  side  of 
car. 

One  (1)  near  each  side  of  each  end  of  car  on  face  of  end-sill,  pro- 
jecting outward  or  downward.  Clearance  of  outer  end  of  handhold 
shall  be  not  more  than  sixteen  (16)  inches  from  side  of  car. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

U.XCOUPLING-LEVERS. 

Same  as  specified  for  "Box  and  other  house  cars." 
ENn-L.\nnKR  clearance. 

No  part  of  car  above  end-sills  within  thirty  (30)  inches  from  side 
of  car,  except  buffer-block,  brake-shaft,  brake-step,  brake-wheel,  or  un- 
coupling-lever  shall  extend  to  within  twelve  (12)  inches  of  a  vertical 
plane  parallel  with  end  of  car  and  passing  through  the  inside  face 
of  knuckle  when  closed  with  coupler-horn  against  the  buffer-block  or 
end-sill,  and  no  other  part  of  end  of  car  or  fixtures  on  same  above  end- 
sills,  other  than  exceptions  herein  noted,  shall  extend  beyond  the  outer 
face  of  buffer-block. 

DROP-END   LOW-SIDE   GONDOLA   CARS. 

HANIVBRAKES. 

Number:      Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 
Location:      Each   hand-brake   shall   be   so   located   that   it   can   be 

safely  operated  Avhile  car  is  in  motion. 

The  brake-shaft  shall   be  so  located  on  end  of  car  to  the  left  of 

center. 
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IManner  of  Application.  Same  as  specified  for  "Box  and  other 
house  cars,"  provided  that  top  brake-shaft  support  may  be  omitted. 

SILL-STEPS. 

Same  as  specified  for  "Box  and  other  laouse  cars." 

SIDE-HANnilOLDS. 

Number:  Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:  Same  as  specified  for  "Box  and  other  house  cars." 
Location:  Horizontal:  One  (1)  near  each  end  on  each  side  of 
car,  not  less  than  twenty-four  (24)  nor  more  than  thirty  (30)  inches 
above  center  line  of  coupler,  if  car  construction  will  permit,  but  hand- 
hold shall  not  project  above  top  of  side.  Clearance  of  outer  end  of 
handhold  shall  be  not  more  than  eight   (8)   inches  from  end  of  car. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

END-HANDHOLDS. 

Number:     Four   (4). 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  Horizontal:  One  (1)  near  each  side  of  each  end  of 
car  on  face  of  end-sill.  Clearance  of  outer  end  of  handhold  shall  be 
not  more  than  sixteen    (16)    inches  from  side  of  car. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

UNCOUPLING-LEVERS. 

Same  as  specified  for  "Box  and  other  house  cars." 

END-LADDER    CLEARANCE. 

No  part  of  car  above  end-sills  within  thirty  (30)  inches  from 
side  of  car,  except  buffer-block,  brake-shaft,  brake-wheel,  or  uncou- 
pling-lever  shall  extend  to  within  twelve  (12)  inches  of  a  vertical  plane 
parallel  with  end  of  car  and  passing  through  the  inside  face  of  knuckle 
when  closed  with  coupler-horn  against  the  buffer-block  or  end-sill,  and 
no  other  part  of  end  of  car  or  fixtures  on  same  above  end-sills,  other 
than  exceptions  herein  noted,  shall  extend  beyond  the  outer  face  of 
buffer-block. 

FLAT  CARS. 

[Cars  with  sides  twelve  {12)  inches  or  less  above  the  floor  may  he 
eqiHpped  the  same  as  flat  cars.] 

HAND-BRAKES. 

Number:      Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 
Location:      Each    hand-brake   shall  be    so    located    that   it   can    be 

securely  operated  while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  the  end  of  car  to  the  left  of 

center,  or  on  side  of  car  not  more  than  thirty-six    (36)    inches  from 

right-hand  end  thereof. 

Manner   of  Application:      Same   as   specified   for   "Box   and   othe** 

house  cars." 
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SILL-STEPS. 

Same  as  specified  for  "Box  and  other  house  cars." 

SII)I'>IIANI)IIOLDS. 

Number:     Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Bo,x  and  other  house  cars." 
Location:     Horizontal:    One  (1)  on  face  of  each  slde-sill  near  each 

end.     Clearance   of   outer   end   of   handhold    shall    be   not   more   than 

twelve  (12)   inches  from  end  of  car. 

Manner  of   Application:      Same   as   specified    for    "Box    and    other 

house  cars." 

KND  HANDHOLDS. 

Number:     Four   (4). 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  Horizontal:  One  (1)  near  each  side  of  each  end  of 
car  on  face  of  end-sill.  Clearance  of  outer  end  of  handhold  shall  he 
not  more  than  sixteen   (16)inches  from  side  of  car. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

U  N  COUPLI NG-LEVERS . 

Same  as  specified  for  "Box  and  other  house  cars." 
TANK-CARS  WITH   SIDE-PLATFORMS. 

HAND-BRAKES. 

Number:     Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 
Location:     Each  hand-brake  shall  be  so  located  that  it  can  be  safely- 
operated  while  car  is  in  motion. 

The  brake-shaft  shall  be  located  on  end  of  car  to  the  left  of  center. 
Manner  of   Application:      Same   as   specified   for   "Box   and   other 
house  cars." 

SILL-STEPS. 

Same  as  specified  for  "Box  and  other  house  cars." 

SIDE-HA.NDHOLDS. 

Number:     Four   (4). 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  Horizontal:  One  (1)  on  face  of  each  side-sill  near  each 
end.  Clearance  of  outer  end  of  landhold  shall  be  not  more  than 
twelve   (12)   inches  from  end  of  car. 

If  side  safety-railings  are  attached  to  tank  or  tank-bands,  four 
(4)  additional  vertical  handholds  shall  be  applied,  one  (1)  as  nearly 
as  possible  over  each  sill-step  and  securely  fastened  to  tank  or  tank- 
band. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

END  HANDHOLDS. 

Number:     Four  (4). 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:      Horizontal:     One    (1)    near  each   side   of   each   end   of 
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car  on  face  of  eiul-sill.     Clearance  of  outer  end  of  handhold  shall  be 
not  more  than  sixteen   (16)  inches  from  side  of  car. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

TANK-HEAD    HANDHOLDS. 

Number:  Two  (2).  [Not  required  if  safeiy-railings  runs  around 
ends  of  tank.^ 

Dimensions:  INIinimum  diameter  five-eighths  (%)  of  an  inch, 
wrought  iron  or  steel.  ^Minimum  clearance  two  (2),  preferably  two 
and  one-half  (2ilO,  inches.  Clear  length  of  handholds  shall  extend 
to  within  six  (6)  inches  of  outer  diameter  of  tank  at  point  of  applica- 
tion. 

Location:  Horizontal:  One  (1)  across  each  head  of  tank  not  less 
than  thirty  (30)  nor  more  than  sixty   (60)   inches  above  platform. 

Manner  of  Application:  Tank-head  handholds  shall  be  securely 
fastened. 

SAFETY-EAIUNGS. 

Number:  One  (1)  continuous  safety-railing  running  around  sides 
and  ends  of  tank,  securely  fastened  to  tank  or  tank-bands  at  ends 
and  sides  of  tank;  or  two  (2)  running  full  length  of  tank  at  sides  of 
car  supported  by  posts. 

Dimensions:     Not  less  than  three-fourths  (%)   of  an  inch,  iron. 

Location:  Running  full  length  of  tank  either  at  side  supported 
by  posts  or  securely  fastened  to  tank  or  tank-bands,  not  less  than 
thirty  (30)  nor  more  than  sixty  (60)  inches  above  platform. 

Manner  of  Application:  Safety-railings  shall  be  securely  fastened 
to  tank-body,  tank-bands  or  posts. 

UNCOUPLING-LEVERS. 

Same  as  specified  for  "Box  and  other  house  cars." 

END-LADDER    CLEARANCE. 

No  part  of  car  above  end-sills  within  thirty  (30)  inches  from 
side  of  car,  except  buffer-block,  brake-shaft,  brake-shaft  brackets,  brake 
wheel  of  uncoupling-lever  shall  extend  to  within  twelve  (12)  inches  of 
a  vertical  plane  parallel  with  end  of  car  and  passing  through  the  in- 
side face  of  knuckle  when  closed  with  coupler-horn  against  the  buffer- 
block  or  end-sill,  and  no  other  part  of  end  of  car  or  fixtures  on  same 
above  end-sills,  other  than  exceptions  herein  noted,  shall  extend  be- 
yond the  outer  face  of  buffer-block. 

TANK  CARS  WITHOUT  SIDE-SILLS  AND  TANK  CARS  WITH 
SHORT    SIDE-SILLS   AND   END   PLATFORMS. 

HAND-BRAKES. 

Number:     Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 
Location:      Each   hand-brake   shall   be   so   located   that   it   can    be 
safely  operated  while  car  is  in  motion. 
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The  brake-shaft  shall  be  located  on  end  of  car  to  the  left  of  center. 
Manner   of  Application:      Same   as   specified   for   "Box   and   other 
house   cars." 

m;  N.MNG-UOABD.S. 

Number:  One  (1)  continuous  running-board  around  sides  and 
ends;     or  two   (2)  running  full  length  of  tank,  one   (1)   on  each  side. 

Dimensions:      Minimum    widths   on   sides,    ten    (10)    inches. 

Minimum  width  on  ends,  six   (0)   inches. 

Location:  Continuous  around  side's  and  ends  of  cars.  On  tank 
cars  having  end  platforms  extending  to  bolsters,  running-boards  shall 
extend  from  center  to  center  of  bolsters,  one  (1)  on  each  side. 

Manner  of  Application:  If  side  running-boards  are  applied  below 
center  of  tank,  outside  edge  of  running-boards  shall  extend  not  less 
than  seven   (7)  inches  beyond  bulge  of  tank. 

The  running-boards  at  ends  of  car  shall  be  not  less  than  six  (6) 
inches  from  a  point  vertically  above  the  inside  face  of  knuckle  when 
closed  with  coupler-horn  against  the  buffer-block,  end-sill  or  back- 
stop. 

Running-boards  shall  be  securely  fastened  to  tank  or  tank-l)ands. 

SILL-STEPS. 

Number:     Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 
Location:     One   (1)   near  each  end  on  each  side  under  side-hand- 
hold. 

Outside   edge  of  tread   of   step   shall   be   not  more   than    four    (4) 
inches  inside  of  face  of  side  of  car,  preferably  flush  with  side  of  car. 
Tread   shall   be   not   more   than   twenty-four    (24),   preferably   not 
more  than  twenty-two   (22),  inches  above  the  top  of  rail. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

LADDERS. 

[If  running-'boards  are  so  located  as   to   makr   UnhhTs  necessary.] 

Number:      Two   (2)    on  cars  with  continuous  running-boards. 

Four   (4)   on  cars  with  side  running-boards. 

Dimensions:     Minimum  clear  length  of  tread,  ten   (10)   inches. 

Maximum  spacing  of  treads,  nineteen    (19)    inches. 

Hardwood  treads,  minimum  dimensions,  one  and  one-half  (1V^)( 
by  two   (2)   inches. 

Wrought  iron  or  steel  treads,  minimum  diameter,  five-eighths  (%) 
of  an  inch. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2iA) 
inches. 

Location:  On  cars  with  continuous  running-boards,  one  (1)  at 
right  end  of  each  side. 

On  cars  with  side  running-lioard,  one  (1)  at  each  end  of  each 
running-board. 

Manner  of  Application:  Ladders  shall  be  securely  fastened  with 
not  less  than  one-half  c^;,)  inch  bolts  or  rivets. 
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SIDE-HANDHOLDS. 

Number:     Four   (4)    or  more. 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  Horizontal:  One  (1)  on  face  of  each  side-sill  near 
each  end  on  tank  cars  with  short  side-sills,  or  one  (1)  attached  to 
top  of  running-board  projecting  outward  above  sill-steps  or  ladders 
on  tank  cars  without  side-sills.  Clearance  of  outer  end  of  handhold 
shall  be  not  more  than  twelve   (12)  inches  from  end  of  car. 

If  side  safety-railings  are  attached  to  tank  or  tank-bands  four  (4) 
additional  vertical  handholds  shall  be  applied,  one  (1)  as  nearly  as 
possible  over  each  sill-step  and  securely  fastened  to  tank  or  tank- 
band. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

END  HANDHOLDS. 

Number:     Four   (4). 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  Horizontal:  One  (1)  near  each  side  of  each  end  of 
car  on  face  of  end-sill.  Clearance  of  outer  end  of  handhold  shall  be 
not  more  than  sixteen   (16)   inches  from  side  of  car. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

TANK-HEAD    HANDHOLDS. 

Number:  Two  (2).  [Not  required  of  safety-railings  runs  around 
ends  of  tank.] 

Dimensions:  Minimum  diameter,  five-eighths  (%)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clearance  two  (2),  preferably  two  and  one-half  (2i/o), 
inches. 

Location:  Horizontal:  One  (1)  across  each  head  of  tank  not 
less  than  thirty  (30)  nor  more  than  sixty  (60)  inches  above  platform 
on  running-board.  Clear  length  of  handholds  shall  extend  to  within 
six  (6)  inches  of  outer  diameter  of  tank  at  point  of  application. 

Manner  of  Application:  Tank-head  handholds  shall  be  securely 
fastened. 

SAFETY-RAILINGS. 

Number:  One  (1)  running  around  sides  and  ends  of  tank  or  two 
(2)  running  full  length  of  tank. 

Dimensions:  Minimum  diameter,  seven-eights  (%)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clearance,  two  and  one-half  (21/3)   inches. 

Location:  Running  full  length  of  tank,  not  less  than  thirty  (30) 
nor  more  than  sixty  (60)  inches  above  platform  or  running-board. 

Manner  of  Application:  Safety-railings  shall  be  securely  fastened 
to  tank  or  tank-bands  and  secured  against  end  shifting. 

UNCOUPLING-LEVEKS. 

Same  as  specified  for   "Box  and  other  house  cars." 


Orders  of  Commission.  1613 

EM)  I.ADDKU    cr.KAUAN(  E. 

No  part  of  car  above  end-sills  within  thirty  (30)  inches  from  side 
of  car,  except  buffer-block,  brake-shaft,  brake-shaft  brackets,  brake- 
wheel,  running-boards  or  uncouplinK-lever  shall  extend  to  within  twelve 
(12)  inches  of  a  vertical  plane  parallel  with  end  of  car  and  passing 
through  the  inside  face  of  knuckle  when  closed  with  coupler-horn 
against  the  buffer-block  or  end-sill,  and  no  other  part  of  end  of  car 
or  fixtures  on  same,  above  end-sills,  other  than  exceptions  herein  noted, 
shall  extend  beyond  the  outer  face  of  buffer-block. 

TANK  CARS  WITHOUT  END-SILLS. 

HAND-BRAKES. 

Number:     Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 
Location:      Each    hand-brake   shall   be   so   located    that   it   can    be 
safely  operated  while  car  is  in  motion.     The  brake-shaft  shall  be   lo- 
cated on  end  of  car  to  the  left  of  center. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

RRAKE-STKP. 

Same  as  specified  for  "Box  and  other  house  cars." 

RUNNING-ROAROS. 

Number:  One  (1). 

Dimensions:     Minimum  width  on  sides,  ten  (10)  inches. 

Minimum  width  on  ends,  six   (6)  inches. 

Location:  Continuous  around  sides  and  ends  of  tank. 

Manner  of  Application:  If  running-boards  are  applied  below  center 
of  tank,  outside  edge  of  running-boards  shall  extend  not  less  than 
seven  (7)  inches  beyond  bulge  of  tank. 

Running-boards  at  ends  of  car  shall  be  not  less  than  six  (6)  inches 
from  a  point  vertically  above  the  inside  face  of  knuckle  when  closed 
with   coupler-horn  against  the  buffer-block,   end-sill  or  back-stop. 

Running-boards  shall  be  securely  fastened  to  tank  or  tank-bands. 

SILL-STEPS. 

Number:  Four  (4).  [//  tank  has  high  running-boards,  making 
ladders  necessary,  sill-steps  must  meet  ladder  requirements.] 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  One  (1)  near  each  end  on  each  side,  fiush  with  out- 
side edge  of  running-board  as  near  end  of  car  as  practicable. 

Tread  not  more  than  twenty-four  (24),  preferably  not  more  than 
twenty-two  (2^),  inches  above  the  top  of  rail. 

Manner  of  Application:  Steps  exceeding  eighteen  (18)  inches 
in  depth  shall  have  an  additional  tread  and  be  latterally  braced. 

Sill-steps  shall  be  securely  fastened  with  not  less  than  one-half 
(i/o)  inch  bolts  with  nuts  outside  (when  possible)  and  riveted  over; 
or  with  one-half   ('/^,)   inch  rivets. 
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SIDE-HAMDHOLDS. 

Number:  Four  (4)   or  more. 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  Horizontal:  One  (1)  near  each  end  on  each  side  of 
car  over  sill-step,  on  running  board,  not  more  than  two  (2)  inches  back 
from  outside  edge  of  running-board,  projecting  downward  or  outward. 

Where  such  side-handholds  are  more  than  eighteen  (18)  inches 
from  end  of  car,  an  additional  handhold  must  be  placed  near  each 
end  on  each  side  not  more  than  thirty  (30)  inches  above  center  line 
of  coupler. 

Clearance  of  outer  end  of  handhold  shall  be  not  more  than  twelve 
(12)   inches  from  end  of  car. 

If  safety-railings  are  on  tank,  four  (4)  additional  vertical  hand- 
holds shall  be  applied,  one   (1)   over  each  sill-step  on  tank. 

jManner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

ENDHANDIIOLDS. 

Number:     Four  (4). 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  Horizontal:  One  (1)  near  each  side  on  each  end  of 
car  on  running-board,  not  more  than  two  (2)  inches  back  from  edge 
of  running-board  projecting  downward  or  outward,  or  on  end  of  tank 
not  more  than  thirty    (30)   inches  above  center  line  of  coupler. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

SAFETY-RAIUNGS. 

Number:  One  (1). 

Dimensions:  IVIinimum  diameter,  seven-eighths  (%)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clearance  two  and  one-half  (21/3)   inches. 

Location:  Safety-railings  shall  be  continuous  around  sides  and 
ends  of  car,  not  less  than  thirty  (30)  nor  more  than  sixty  (60),  inches 
above  running-board. 

Manner  of  Application:  Safety-railings  shall  be  securely  fastened 
to  tank  or  tank-bands,  and  secured  against  end  shifting. 

UNCOUPLING-LEVERS. 

Number:     Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Box  and  other  house  cars," 
except   that   minimum   length   of   uncoupling-lever   shall   be   forty-two 
(42)    inches,   measured   from   center  line   of  end   of  car  to   handle  of 
lever. 

Location:  Same  as  specified  for  "Box  and  other  house  cars,"  ex- 
cept that  uncoupling-lever  shall  be  not  more  than  thirty  (30)  inches 
above  center  line  of  coupler. 

END-LA DDEK  CLEABANCEi. 

So  part  of  car  above  buffer-block  within  thirty  (30)  inches  from 
side  of  car,  except  brake-shaft,  brake-shaft  brackets,  brake-wheel,  brake- 
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wheel  or  uncoupling-lever  shall  extend  to  within  twelve  (12)  inches 
of  a  vertical  plane  parallel  with  end  of  car  and  passing  through  the 
inside  face  of  knuckle  when  closed  with  coupler-horn  against  the  buf- 
fer-block or  back-stop,  and  no  other  part  of  end  of  car  or  fixtures  on 
same,  above  buffer-block,  other  than  exceptions  herein  noted,  shall 
extend  beyond  the  face  of  buffer-block. 

CABOOSE  CARS  WITH  PLATFORMS. 

II.\ND-BRAKES. 

Number:  Each  caboose  car  shall  be  equipped  with  an  efficient  hand- 
brake which  shall  operate  in  harmony  with  the  power-brake  there- 
on. 

The  hand-brake  may  be  of  any  efficient  design,  but  must  provide 
the  same  degree  of  safety  as  the  design  shown  on  Plate  A. 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  Each  hand-brake  shall  be  so  located  that  it  can  be 
safely  operated  while  car  is  in  motion. 

The  brake-shaft  on  caboose  cars  with  platforms  shall  be  located 
on  platform  to  the  left  of  center. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

RUNNING-BOARDS. 

Number:    One    (1)    longitudinal  running-board. 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  J^ull  length  of  car,  center  of  roof.  [On  caboose  cars 
loith  cupolas,  longitudinal  running-hoards  shall  extend  from  cupola  to 
ends  of  roof.] 

Outside-metal-roof  cars  shall  have  latitudinal  extensions  leading 
to  ladder  locations. 

Manner  of  Application:  Same  as  specified  for  "Box  and  otlier 
house  cars." 

LADDERS. 

Number:    Two   (2). 
Dimensions:     None  specified. 
Location:     One   (1)   on  each  end. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

ROOF-HANDHOI-DS. 

Number:     One  (1)  over  each  ladder. 

Where  stiles  of  ladders  extend  twelve  (12)  inches  or  more  above 
roof,  no  other  roof-handholds  are  required. 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  On  roof  of  caboose,  in  line  with  the  running  parallel 
to  treads  of  ladder,  not  less  than  eight  (8)  nor  more  than  fifteen  (15) 
inches  from  edge  of  roof. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 
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CUPOLA-HANDHOLDS. 

Number:     One  (1)  or  more. 

Dimensions:  Minimum  diameter,  five-eighths  (%)  of  an  inch 
wrought  iron  or  steel. 

Minimum  clearance  two  (2),  preferably  two  and  one-half  (21/3), 
inches. 

Location:  One  (1)  continuous  handhold  extending  around  top  of 
cupola  not  more  than  three  (3)  inches  from  edge  of  cupola-roof. 

Four  (4)  right-angle  handholds,  one  (1)  at  each  corner,  not  less 
than  sixteen  (16)  inches  in  clear  length  from  point  of  angle,  may  take 
the  place  of  the  one  (1)  continuous  hand-hold  specified,  if  locations 
coincide. 

Manner  of  Application:  Cupola-handholds  shall  be  securely 
fastened  with  not  less  than  one-half  (y^)  inch  bolts  with  nuts  outside 
and  riveted  over  or  with  not  less  than  one-half  ( 1/. )  inch  rivets. 

SIDE-HANDHOLDS. 

Number:     Four  (4). 

Dimensions:  Minimum  diameter,  five-eights  (%)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clear  length,  thirty-six    (36)    inches. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2i^), 
inches. 

Location:  One  (1)  near  each  end  on  each  side  of  car,  curving 
downward  toward  center  of  car  from  a  point  not  less  than  thirty  (30) 
inches  above  platform  to  a  point  "not  more  than  eight  (8)  inches  from 
bottom  of  car.  Top  end  of  handhold  shall  be  not  more  than  eight  (8) 
inches  from  outside  face  of  end-sheating. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

END-HANDHOLDS. 

Number:     Four  (4). 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  Horizontal:  One  (1)  near  each  side  on  each  end  of  car 
on  face  of  platform  end-sill.  Clearance  of  outer  end  of  handhold 
shall  be  not  more  than  sixteen  (16)  inches  from  end  of  platform  end- 
sill. 

Manner   of  Application:      Same   as   specified   for   "Box   and   other 

house  cars." 

END-PLATFORM   HANDHOLDS. 

Number:     Four  (4). 

Dimensions:  Minimum  diameter,  five-eighths  <%)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (21/2), 
inches. 

Location:  One  (1)  right-angle  handhold  on  each  side  of  each  end 
extending  horizontally  from  door-post  to  corner  of  car  at  approximate 
height  of  platform-rail,  then  downward  to  within  twelve  (12)  inches  of 
bottom  of  car. 
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Manner  of  Application:  Handholds  shall  be  securely  fastened  with 
bolts,  screws  or  rivets. 

(  ABOOShf  J'l.ArrOUM-STKPS. 

Safe  and  suitable  box  steps  leading  to  caboose  platforms  shall  bp 
provided  at  each  corner  of  caboose. 

Lower  tread  of  step  shall  be  not  more  than  twenty-four  (24)  inches 
above  top  of  rail. 

U.N(  OLl'LING-LEVKRS. 

Same  as  specified  for  "Box  and  other  house  cars." 

CABOOSE  CARS  WITHOUT  PLATFORMS. 

IIAND-im.\KKS. 

Number:      Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 
Location:      Each    hand-brake    shall    be   so  located    that    it   can    be 

safely  operated  while  car  is  in  motion. 

The  brake-shaft  on  caboose  cars  without  platforms  shall  be  located 

on  end  of  car  to  the  left  of  center. 

Manner   of  Application:      Same   as   specified    for    'Box    and   other 

house  cars." 

HKAKK-STi:i'. 

Same  as  specified  for  "Box  and  other  house  cars." 

RUNNING-BOARDS. 

Number:      Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 
Location:      Full  length  of  car,  center  of  roof.     [On  caboose  cars 

with  cujwlas.  lonc/itudinal  running-hoards  shall  ertend  from  cupola  to 

ends  of  roof.  I 

Outside-metal-roof  cars  shall   have  latitudinal   extensions     leading 

to  ladder  locations. 

Manner   of  Application:      Same   as    specified    for    "Box    and   other 

house  cars." 

SILL-STEPS. 

Same  as  specified  for  "Box  and  other  house  cars." 

SIDK-DOOU    STKl*. 

Number:     Two  (2).     [if  caboose  lias  side-doors]. 

Dimensions:     Minimum  length,  five   (5)   feet. 

Minimum  width,  six   (6)   inches. 

Minimum  thickness  of  tread,  one  and  one-half   (IV,)   inches. 

Minimum  height  of  back-stop,  three    (3)    inches. 

Minimum  height  from  top  of  rail  to  top  of  tread,  twenty-four  (24) 
inches. 

Location:      One   (1)    under  each  side-door. 

Manner  of  Application:  Side-door  steps  shall  be  supported  by  two 
(2)  iron  brackets  having  a  minimum  cross-sectional  area  of  seven- 
eighths   (%)   by  three   (3)    inches  or  equivalent,  each  of  which  shall 
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be  securely  fastened  to  car  by  not  less  than  two  (2)  three-fourths  (%) 
inch  bolts. 

LADDERS. 

Number:     Four  (4). 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  Same  as  specified  for  "Box  and  other  house  cars,"  ex- 
cept when  caboose  has  side-doors,  then  side-ladders  shall  be  located 
not  more  than  eight  (8)  inches  from  doors. 

Manner  of  Application:  'Same  as  specified  for  "Box  and  other 
house  cars." 

END-LADDER  CLEARANCE. 

No  part  of  car  above  end-sills  within  thirty  (30)  inches  from  side 
of  car,  except  buffer-block,  brake-shaft,  brake-wheel,  brake-step,  run- 
ning-board, or  uncoupling-lever  shall  extend  to  within  twelve  (12) 
inches  of  a  vertical  plane  parallel  with  end  of  car  and  passing  through 
the  inside  face  of  knuckle  when  closed  with  coupler-horn  against  the 
buffer-block  or  end-sill,  and  no  other  part  of  end  of  car  or  fixtures 
on  same  above  end-sills,  other  than  exceptions  herein  noted,  shall  ex- 
tend beyond  the  outer  face  of  buffer-block. 

ROOF-HANDIIOLDS. 

Number:     Four  (4). 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  One  (1)  over  each  ladder,  on  roof  in  line  with  and 
running  parallel  to  treads  of  ladder,  not  less  than  eight  (8)  nor  more 
than  fifteen  (15)  inches  from  edge  of  roof 

Where  stiles  of  ladders  extend  twelve  (12)  inches  or  more  above 
roof,  no  other  roof-handholds  are  required. 

Manner  of  Application:  Roof-handholds  shall  be  securely  fastened 
with  not  less  than  one-half  (i/o)  inch  bolts  with  nuts  outside  (when 
possible)  and  riveted  over,  or  with  not  less  than  one-half (y,)  inch 
rivets. 

CUPOLA-HANDHOLDS. 

Number:      One  (1)  or  more. 

Dimensions:  Minimum  diameter,  five-eighths  (%)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clearance,  two    (2),  preferably  two  and  one-half    (iVz), 

inches. 

Location:  One  (1)  continuous  cupola-handhold  extending  around 
top   of  cupola,  not  more  than  three    (3)    inches  from  edge  of  cupola 

roof. 

Four  (4)  right-angle  handholds,  one  (1)  at  each  corner,  not  less 
than  sixteen  (16)  inches  in  clear  length  from  point  of  angle,  may  take 
the  place  of  the  one  (1)  continuous  handhold  specified,  if  locations 
coincide. 

Manner  of  Application:  Cupola-handhold  shall  be  securely  fastened 
with  not  less  than  one-half  (y,)  inch  bolts  with  nuts  outside  and  riveted 
over  or  with  not  less  than  one-half  (%)  inch  rivets. 
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SIDE-HANDHOLDS. 

Number:     Four  (4). 

Dimensions:     Same  as  specified  for  "Box  and  other  house  cars." 

Location:  Horizontal:  One  (1)  near  each  end  on  each  side  of 
car,  not  less  than  twenty-four  (24)  nor  more  than  thirty  (30)  inches 
above  center  line  of  coupler.  Clearance  of  outer  end  of  handhold  shall 
be  not  more  than  eight   (8)   inches  from  end  of  car. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

SIDK-DOOR    HANDHOLDS. 

Number:     Four  (4):  Two  (2)  curved,  two  (2)  straight. 

Dimensions:  Minimum  diameter,  five-eighths  (%)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clearance  two  (2),  preferably  two  and  one-half  (2'/.), 
inches. 

Location:  One  (1)  curved  handhold,  from  a  point  at  side  of  each 
door  opposite  ladder,  not  less  than  thirty-six  (36)  inches  above  bottom 
of  car,  curving  away  from  door  downward  to  a  point  not  more  than 
six  (6)  inches  above  bottom  of  car. 

One  (1)  vertical  handhold  at  ladder  side  of  each  door  from  a  point 
not  less  than  thirty-six  (36)  inches  above  bottom  of  car  to  a  point  not 
more  than  six  (6)  inches  above  level  of  bottom  of  door. 

Manner  of  Application:  Side-door  handholds  shall  be  securely 
fastened  with  not  less  than  one-half  (1/2)  inch  bolts  with  nuts  outside 
(when  possible)  and  riveted  over,  or  with  not  less  than  one-half  (1/2) 
inch  rivets. 

HORIZONTAL  END-IIANOHOLDS. 

Number:  Same  as  specified  for  "Box  and  other  house  cars." 
Dimensions:  Same  as  specified  for  "Box  and  other  house  cars." 
Location:  Same  as  specified  for  "Box  and  other  house  cars,"  ex- 
cept that  one  (1)  additional  end-handhold  shall  be  on  each  end  of  cars 
with  platform  end-sills  as  heretofore  described,  unless  car  has  door  in 
center  of  end.  Said  handhold  shall  be  not  less  than  twenty-four  (24) 
inches  in  length,  located  near  center  of  car,  not  less  than  thirty  (30) 
nor  more  than  sixty   (60)   inches  above  platform  end-sill. 

Manner  of  Application:  Same  as  specified  for  "Box  and  other 
house  cars." 

VERTICAL    END-HANDHOLDS. 

Same  as  specified  for  "Box  and  other  house  cars." 

UNCOUPLING-LEVERS. 

Same  as  specified  for  "Box  and  other  house  cars." 
PASSENGER-TRAIN    CARS    WITH    WIDE    VESTIBULES. 

HAND-BRAKES. 

Number:  Each  passenger-train  car  shall  be  equipped  with  an  ef- 
ficient hand-brake,  which  shall  operate  in  harmony  with  the  power- 
brake  thereon. 
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Location:  Each  hand-brake  shall  be  so  located  that  it  can  be 
safely  operated  while  car  is  in  motion. 

SinE-IIAXDIIOI.DS. 

Number:      Eipht    (S). 

Dimensions:  Minimum  diameter,  five-eighths  (%)  of  an  inch, 
metal. 

Minimum  clear  length,  sixteen  (16)  inches. 

Minimum  clearance,  one  and  one-fourth  (l'^),  preferably  one  and 
one-half   (IVs),  inches. 

Location:      Vertical:      One    (1)    on   each    vestibule   door-post. 

Manner  of  Application:  Side-handholds  shall  be  securely  fastened 
with  bolts,  rivets  or  screws. 

KND-irAXDIIOLDS. 

Number:     Four  (4). 

Dimensions:  IMinimum  diameter,  five-eighths  (%)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clear  length,   sixteen    (16)    inches. 

IMinimum  clearance,  two  (2),  preferably  two  and  one-half  (2 '/•;), 
inches. 

Handholds  shall  be  flush  with  or  project  not  more  than  one  (1) 
inch  beyond  vestibule   face. 

Location:  Horizontal:  One  (1)  near  each  side  on  each  end  pro- 
jecting downward  from  face  of  vestibule  end-sill.  Clearance  of  outer 
end  of  handhold  shall  be  not  more  than  sixteen  (16)  inches  from  side 
of  car. 

Manner  of  Application:  End-handholds  shall  be  securely  fastened 
with  bolts  or  rivets. 

When  marker-sockets  or  brackets  are  located  so  that  they  cannot 
be  conveniently  reached  from  platforms,  suitable  steps  and  handholds 
shall  be  provided  for  men  to  reach  such  sockets  or  brackets. 

UNCOUPLING-LEVERS. 

Uncoupling  attachments  shall  be  applied  so  they  can  be  operated 
by  a  person  standing  on  the  ground. 

Minimum  length  of  ground  uncoupling  attachment,  forty-two  (42) 
inches,  measured  from  center  line  of  end  of  car  to  handle  of  attach- 
ment. 

On  passenger-train  cars  used  in  freight  or  mixed-train  service,  the 
uncoupling  attachments  shall  be  so  applied  that  the  coupler  can  be 
operated  from  left  side  of  car. 

PASSENGER-TRAIN   CARS    WITH    OPEN    END-PLATFORMS. 

IIAKD-BRAKES. 

Number:  Each  passenger-train  car  shall  be  equipped  with  an  ef- 
ficient hand-brake,  which  shall  operate  in  harmony  with  the  power 
brake  thereon. 

Location:  Each  hand-brake  shall  be  so  located  that  it  can  be 
safely  operated  while  car  is  in  motion. 
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KM)-11A.M)11()I,1)S. 

Number:     Four  (4). 

Dimensions:  Alinimum  diameter,  five-eighths  (%)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clear  length,  sixteen   (16)    inches. 

Minimum  clearance,  two  (-),  iireferably  two  and  one-half  {2y^), 
Inches. 

Handholds  shall  be  flush  with  or  project  not  more  than  one  (1) 
inch  beyond  face  of  end-sill. 

Location:  Horizontal:  One  (1)  near  each  side  of  each  end  on 
face  of  platform  end-sill,  projecting  downward.  Clearance  of  outer 
end  of  handhold  shall  be  not  more  then  sixteen  (16)  inches  from  end 
of  end-sill. 

Manner  of  Application:  End-handholds  shall  be  securely  fastened 
with  bolts  or  rivets. 

EMJ    PLATFOKM-IIAISDHOLDS. 

Number:  Four  (4).  [Cars  equipped  with  safety-gates  do  not  re- 
quire end  platform-handholds.] 

Dimensions:  Minimum  clearance  tw^o  (2),  preferably  two  and  one- 
half   (2i/o),  inches  metal. 

Location:  Horizontal  from  or  near  door-post  to  a  point  not  more 
than  twelve  (12)  inches  from  corner  of  car,  then  approximately  ver- 
tical to  a  point  not  more  than  six  (tj)  inches  from  top  of  platform. 
Horizontal  portion  shall  be  not  less  than  twenty-four  (24)  Inches  in 
length  nor  more  than  forty  (40)   inches  above  platform. 

Manner  of  application:  End  platform-handholds  shall  be  securely 
fastened  with  bolts,  rivets  or  screws. 

UNCOUPLING-LEVEES. 

Uncoupling  attachments  shall  be  applied  so  they  can  be  operated 
by  a  person  standing  on  the  ground. 

Minimum  length  of  ground  uncoupling-attachment,  forty-two  (42) 
Inches,  measured  from  center  of  end  of  car  to  handle  of  attachment. 

On  passenger-train  cars  used  in  freight  or  mixed-train  service  the 
uncoupling  attachments  shall  be  so  applied  that  the  coupler  can  be 
operated  from  left  side  of  car. 

PASSENGEK-TRAIN  CARS  WITHOUT   END-PLATFORMS. 

HAN1>BRAKES. 

Number:  Each  passenger-train  car  shall  be  equipped  with  an  ef- 
ficient hand-brake  which  shall  operate  in  harmony  with  the  power- 
brake  thereon. 

Location:  Each  hand-brake  shall  be  so  located  that  it  can  be 
safely  operated  while  car  is  in  motion. 

SILL-STEPS. 

Number:     Four  (4). 

Dimensions:  Minimum  length  of  tread  (10),  preferably 
twelve  (12),  inches. 
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Minimum  cross-sectional  area  one-half  (1,4)  by  on  and  one-half 
(ly,)   inches  or  equivalent,  wrought  iron  or  steel. 

INIinimum  clear  depth  eight    (8)    inches. 

Location:  One  (1)  near  each  end  on  each  side  not  more  than 
twenty-four  (24)  inches  from  corner  of  car  to  center  of  tread  of  sill- 
step. 

Outside  edge  of  tread  of  step  shall  be  not  more  than  two  (2)  inches 
inside  of  face  of  side  of  car. 

Tread  shall  be  not  more  than  twenty-four  (24),  preferably  not 
more  than  twenty-two   (22),  inches  above  top  of  rail. 

Manner  of  Application:  Steps  exceeding  eighteen  (18)  inches  in 
depth  shall  have  an  additional  tread  and  be  laterally  braced. 

Sill-steps  shall  be  securely  fastened  with  not  less  than  one-half 
(1/0)  inch  bolts  with  nuts  outside  (when  possible)  and  riveted  over, 
or  with  not  less  than  one-half  (y^)   inch  rivets. 

SIDE-HANDHOLDS. 

Number:     Four  (4). 

Dimensions:  Minimum  diameter,  five-eighths  (%)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clear  length,  sixteen  (16),  preferably  twenty-four  (24), 
inches. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2y.), 
inches. 

Location:  Horizontal  or  vertical:  One  (1)  near  each  end  on  each 
side  of  car  over  sill-step. 

If  horizontal,  not  less  than  twenty-four  (24)  nor  more  than  thirty 
(30)  inches  above  center  line  of  coupler. 

If  vertical,  lower  end  not  less  than  eighteen  (18)  nor  more  than 
twenty-four    (24)    inches  above  center  line  of  coupler. 

Manner  or  Application:  Side-handholds  shall  be  securely  fastened 
w'ith  bolts,  rivets  or  screws. 

END-HANDHOLDS. 

Number:     Four   (4). 

Dimensions:  Minimum  diameter,  five-eighths  (%)  of  an  inch, 
wrought  iron  or  steel. 

IMinimum  clear  length,  sixteen  (16)  inches. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2i^>), 
inches. 

Location:  Horizontal:  One  (1)  near  each  side  on  each  end  pro- 
jecting downward  from  face  of  end-sill  or  sheathing.  Clearance  of 
outer  end  of  handhold  shall  be  not  more  than  sixteen  (16)  inches  from 
side   of  car. 

Manner  of  Application:  Handholds  shall  be  flush  with  or  project 
not  more  than  one  (1)  Inch  beyond  face  of  end-sill. 

End-handholds  shall  be  securely  fastened  with  bolts  or  rivets. 

When  marker  sockets  or  brackets  are  located  so  that  they  cannot 
be  conveniently  reached  from  platforms,  suitable  steps  and  handholds 
shall  be  provided  for  men  to  reach  such  sockets  or  brackets. 
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EXD-HAMIKAII.S. 

[On  cars  with  projcctinfj  end-irills.] 

Number:     Four  (4). 

Dimensions:  Mininunn  diameter,  five-eighths  i';U)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (2y^), 
inches. 

Location:  One  (1)  on  each  side  of  each  end,  extending  horizontal- 
ly from  door-post  or  vestibule-frame  to  a  point  not  more  than  six  (G) 
inches  from  corner  of  car,  then  approximately  vertical  to  a  point  not 
more  than  six  (6)  inches  from  top  of  platform  end-sill;  horizontal 
portion  shall  be  not  le.ss  than  thirty  (30)  nor  more  than  sixty  (60) 
inches  above  platform  end-sill. 

Manner  of  application:  End-handrails  shall  be  securely  fastened 
with  bolts,  rivets  or  screws. 

SIDK-DOOB    STEPS. 

Number:     One   (1)   under  each  door. 

Dimensions:      Minimum    length    of    tread,    ten     (10),    preferably 
twelve  (12),  inches. 

Minimum  cross-sectional  area,  one-half  (i/,)  by  one  and  one-half 
(li/o)   inches  or  equivalent,  wrought  iron  or  steel. 

Minimum  clear  depth,  eight  (8)  inches. 

Location:  Outside  edge  of  tread  of  step  not  more  than  two  (2) 
inches  inside  of  face  of  side  of  car. 

Tread  not  more  than  twenty-four  (24),  preferably  not  more  than 
twenty-two  (22),  inches  above  the  top  of  rail. 

Manner  of  Application:  Steps  exceeding  eighteen  (18)  inches  in 
depth  shall  have  an  additional  tread  and  be  laterally  braced. 

Side-door  steps  shall  be  securely  fastened  with  not  less  than  one- 
half  (1/,)  inch  bolts  with  nuts  outside  (when  possible)  and  riveted 
over,  or  with  not  less  than  one-half  (y,)   inch  rivets. 

A  vertical  handhold  not  less  than  twenty-four  (24)  inches  in  clear 
length  shall  be  applied  above  each  side-door  step  on  door  post. 

UNCOUPLING-LEVERS. 

Uncoupling  attachments  shall  be  applied  so  they  can  be  operated  by 
a  person  standing  on  the  ground. 

Minimum  length  of  ground  uncoupling  attachment,  forty-two  (42) 
inches,  measured  from  center  line  of  end  of  car  to  handle  of  attach- 
ment. 

On  passenger-train  cars  used  in  freight  or  mixed-train  service,  the 
uncoupling  attachment  shall  be  so  applied  that  the  coupler  can  be 
operated  from  the  left  side  of  car. 

STEAM  LOCOMOTIVES  USED  IN  ROAD  SERVICE. 

TENDEU    SII.L-STEPS. 

Number:     Four  (4)  on  tender. 

Dimensions:  Bottom  tread  not  less  than  eight  (8)  by  twelve  (12) 
inches,  metal. 

[May  have  icoodcn   treads.] 
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If  stirrup-steps  are  used,  clear  length  of  tread  shall  be  not  less 
than  ten    (10).  preferably  twelve    (12),  inches. 

Location:     One  (1)   near  each  corner  of  tended  on  sides. 

Manner  of  Application:  Tender  sill-steps  shall  be  securely  fastened 
with  bolts  or  rivets. 

PILOT   .SILL-STEPS. 

Number:     Two   (2). 

Dimensions:  Tread  not  less  than  eight  (8)  inches  in  width  by 
ten   (10)  inches  in  length,  metal. 

[May  have  wooden  treads.] 

Location:  One  (1)  on  or  near  each  end  of  buffer-beam  outside 
of  rail  and  not  more  than  sixteen  (16)  inches  above  rail. 

Manner  of  Application:  Pilot  sill-steps  shall  be  securely  fastened 
with  bolts  or  rivets. 

PILOT-BEAM    HANDHOLDS. 

Number:     Two  (2). 

Dimensions:  Minimum  diameter,  five-eighths  {%)  of  an  inch, 
wrought  iron  or  steel. 

Minimum  clear  length,  fourteen  (14),  preferably  sixteen  (16), 
inches. 

Minimum  clearance,   two   and   one-half    (21/0)    inches. 

Location:     One   (1)   on  each  end  of  buffer-beam. 

[//  uncoupling-lever  extends  across  front  end  of  locomotive  to  with- 
in eight  (8)  inches  of  end  of  buffer-bearn,  arid  is  seven-eighths  (%)  of 
an  inch  or  more  in  diameter,  securely  fastened,  with  a  clearance  of 
two  and  one-half  {.2^2)   inches,  it  is  a  handhold.] 

Manner  of  Application:  Pilot-beam  handholds  shall  be  securely 
fastened  with  bolts  or  rivets. 

SIDE-HANDHOLDS. 

Number:     Six   (6). 

Dimensions:  Minimum  diameter,  if  horizontal,  five-eighths  (%) 
of  an  inch;  if  vertical,  seven-eights  (%)  of  an  inch,  wrought  iron  or 
steel. 

Horizontal,  minimum  clear  length,  sixteen    (16)    inches. 

Vertical,   clear   length  equal   to   approximate   height   of  tank. 

Minimum  clearance  two  (2),  preferably  two  and  one-half  (21/^), 
inches. 

Location:  Horizontal  or  vertical:  If  vertical,  one  (1)  on  each 
side  of  tender  within  six  (6)  inches  of  rear  or  on  corner,  of  horizontal, 
same  as  specified  for  "Box  and  other  house  cars." 

One  (1)  on  each  side  of  tender  near  gangway:  one  (1)  on  each 
side  of  locomotive  at  gangway;    applied  vertically. 

Manner  of  Application:  Side-handholds  shall  be  securely  fastened 
with  not  less  than  one-half   (y^)    inch  bolts  or  rivets. 

REIAK-END     HANDHOLDS. 

Number:      Two    (2). 

Dimensions:  Minimum  diameter,  five-eighths  (%)  of  an  inch 
wrought  iron  or  steel. 
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Mininiiini   clear  length,  fourteen    (14)    inches. 

Minimum  clearance  two  (2),  preferably  two  and  one-half  {2y»), 
inches. 

l-iocatlon:  Horizontal:  One  (1)  near  each  side  of  rear  end  of 
tender  on  face  of  end-sill.  Clearance  of  outer  end  of  handhold  shall 
be  not  more  than  sixteeen    (16)    inches  from  side  of  tender. 

Manner  of  Application:  Rear-end  handholds  shall  be  securely 
fastened  with  not  less  than  one-half  (M;)   inch  bolts  or  rivets. 

UNt'OUl*r.I.\G-LKVKK8. 

Number:      Two    (2)    double  levers,  operative  from  either   side. 

Dimensions:  Rear-end  levers  shall  extend  across  end  of  tender 
with  handles  not  more  than  twelve  (12),  preferably  nine  (9),  inches 
from  side  of  tender  with  a  guard  bent  on  handle  to  give  not  less  than 
two    (2)    inches  clearance   around  handle. 

Location:  One  (1)  on  rear  end  of  tender  and  one  (1)  on  front 
end  of  locomotive. 

Handles  of  front-end  levers  shall  be  not  more  than  twelve  (12), 
preferably  nine  (9),  inches  from  ends  of  buffer-beam,  and  shall  be 
so  constructed  as  to  give  a  minimum  clearance  of  two  (2)  inches 
around  handle. 

Manner  of  Application:  Uncoupling-levers  shall  be  securely  fastened 
\ith  bolts  or  rivets. 

COITPLERS. 

Locomotives  shall  be  equipped  with  automatic  couplers  at  rear 
of  tender  and  front  of  locomotive. 

STEAM   LOCOMOTIVES   USED   IN   SWITCHING  SERVICE 

FOOTBOARDS 

Number:     Two    (2)    or   more. 

Dimensions:    Minimum  width  of  tread,  ten   (10)    inches,  wood. 

Minimum  thickness  of  tread,  one  and  one-half  dVo),  preferably 
two   (2),  inches. 

Minimum   height  of  back-stop,   four    (4)    inches  above  tread. 

Height  from  top  of  rail  to  top  of  tread,  not  more  than  twelve  (12) 
nor  less  than  nine  (9)  inches. 

Location:     Ends  or  sides. 

If  on  ends,  they  shall  extend  not  less  than  eighteen  (18)  inches 
outside  of  gauge  of  straight  track,  and  shall  be  not  more  than  twelve 
(12)    inches    shorter    than    buffer-beam    at    each    end. 

Manner  or  Application:  End  footboards  may  be  constructed  in 
two  (2)  .sections,  provided  that  practically  all  space  on  each  side 
of  coupler  is  filled;  each  section  shall  be  not  less  than  three  (3) 
feet  In  length. 

Footboards  shall  be  securely  bolted  to  two  (2)  one  (1)  by  four 
(4)  inches  metal  brackets,  provided  footboard  is  not  cut  or  notched 
at  any  point. 

If  footboard  is  cut  or  notched  or  in  two  (2)  sections,  not  less 
than   four    (4)   one   (1)   by  three   (3)    inche-5  metal  brackets  shall  be 
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used,  two  (2)  located  on  each  side  of  coupler.  Each  bracket  shall  be 
securely  bolted  to  buffer-beam,  end-sill  or  tank-frame  by  not  less  than 
two  (2)  seven-eighths  (%)  inch  bolts. 

If  side  footboards  are  used,  a  substantial  handhold  or  rail  shall 
be  applied  not  less  than  thirty  (30)  inches  nor  more  than  sixty  (60) 
inches  above  tread  of  footboard. 

STI.L-STEPS 

Number:     Two  (2)   or  more. 

Dimensions:  Lower  tread  of  step  shall  be  not  less  than  eight  (8) 
by  twelve   (12)    inches,   metal.      [May  have   ivooden  treads.] 

If  stirrup-steps  are  used,  clear  length  of  tread  shall  be  not  less 
than   ten    (10),   preferably   twelve    (12),   inches. 

Location:  One  (1)  or  more  on  each  side  at  each  side  al  gangway 
secured  to  locomotive  or  tender. 

Mannef  of  Application:  Sill-steps  shall  be  securely  fastened  with 
bolts  or  rivets. 

Ei\D-HAXDHOLDS 

Number:    Two    (2). 

Dimensions:  Minimum  diameter,  one  (1)  inch,  wrought  iron  or 
steel. 

Minimum  clearance,  four  (4)  inches,  except  at  coupler  casting 
or  braces,  when  minimum  clearance  shall  be  two  (2)   inches. 

Location:  One  (1)  on  pilot  buffer-beam;  one  (1)  on  rear  end  of 
tender,  extending  across  front  end  of  locomotive  and  rear  end  of  ten- 
der. Ends  of  handholds  shall  be  not  more  than  six  (6)  Inches  from 
ends  of  buffer-beam   or  end-sill,   securely   fastened   at   ends. 

Manner  of  Application:  End-handholds  shall  be  securely  fastened 
with  bolts  or  rivets. 

SIDE-HANDHOLDS 

Number:    Four  (4). 

Dimensions:  Minimum  diameter,  seven-eighths  (%)  of  an  inch, 
wrought  iron  or  steel. 

Clear  length  equal  to  approximate  height  of  tank. 

Minimum  clearance,  two  (2),  preferably  two  and  one-half  (21/3), 
inches. 

Location:  Vertical:  One  (1)  on  each  side  of  tender  near  front 
corner;     one   (1)    on  each  side  of  locomotive  at  gangway. 

Manner  of  Application:  Side-handholds  shall  be  securely  fastened 
with  bolts  or  rivets. 

UNCOUPLING-LEVERS 

Number:    Tw'o   (2)   double  levers,  operative  from  either  side. 

Dimensions:  Handles  of  front-end  levers  shall  be  not  more  than 
twelve  (12),  preferably  nine  (9),  inches  from  ends  of  buffer-beam, 
and  shall  be  so  constructed  as  to  give  a  minimum  clearance  of  two 
(2)   inches  around  handle. 

Rear-end  levers  shall  extend  across  end  of  tender  with  handles 
not  more  than  twelve  (12),  i)refprably  nine  (9),  inches  from  side 
of  tender,  with  a  guard  bent  on  handle  to  give  not  less  than  two  (2) 
inches  clearance  around  handle. 
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Location:  One  (1)  on  rear  ead  of  tender  and  one  (1)  on  front 
end  of  locomotive. 

IIANDKAIIS   AND   STKl'S    FOK    IIKAIM.KIIITS 

Switching-locomotive  with  .sloping  tenders  with  manhole  or  head- 
light located  on  sloping  porJon  of  tender  shall  he  equipped  with 
secure  steps  and  handrail  or  with  platform  and  handrail  leading  to 
such  manhole  or  headlight. 

K.M)  I.ADUKK    CLKAKA.NCE 

No  part  of  locomotive  or  tender  except  draft-rigging,  coupler  and 
attachments,  safety-chains,  buffer-block,  footboard,  brake  pipe,  signal- 
pipe,  steam-heat  pipe  or  arms  of  uncoupling-lever  shall  extend  to 
within  fourteen  (14)  inches  of  a  vertical  plane  passing  through  the 
inside  face  of  knuckle  when  closed  with  horn  of  coupler  against  buil'er- 
block  or  end-sill. 

COUPLERS 

Locomotives  shall  be  equipped  with  automatic  couplers  at  rear 
of  tender  and  front  of  locomotive. 

SPECIFICATIONS   COMMON  TO  ALL   STEAM  LOCOMOTIVES 

IIAND-BRAKE.S 

Hand-brakes  will  not  be  required  on  locomoiives  nor  on  tenders 
when  attached  to  locomotives. 

If  tenders  are  detached  from  locomotives  and  used  in  special 
service,   they   shall   be   equipped   with    efficient  hand-brakes. 

KUN  .\ING-BOAIU)S 

Number:     Two    (2). 

Dimensions:  Not  less  than  ten  (10)  inches  wide.  If  of  wood, 
not  less  than  one  and  one-half  (IVz)  inches  in  thickness;  if  of  metal, 
not  less  than  three-sixteenths  (3-16)   of  an  inch,  properly  supported. 

Location:  One  (1)  on  each  side  of  boiler  extending  from  cab 
to  front  end  near  pilot-beam.  [Running-hoards  may  he  in  sections. 
Flat-top  sleam-chests  may  form  section  of  running-hoard.] 

Manner  of  Application:  Running  boards  shall  be  securely  fastened 
with  bolts,  rivets  or  studs. 

Locomotives  having  Wooten  type  boilers  with  cab  located  on  top 
of  boiler  more  than  twelve  (12)  Inches  forward  from  boiler-head  shall 
have  suitable  running-boards  running  from  cab  to  rear  of  locomotive, 
with  handrailings  not  less  than  iwenty  (20)  nor  more  than  forty- 
eight  (48)  inches  above  outside  edge  of  running-boards,  securely 
fastened  with  bolts,  rivets  or  studs. 

HANDRAILS 

Number:     Two    (2)    or  more. 

Dimensions:  Not  less  than  one  (1)  inch  in  diameer,  wrought 
iron  or  steel. 

Location:  One  (1)  on  each  side  of  boiler  extending  from  near 
cab   to   near    front    end   of  boiler,   and    extending   across   front   end   of 
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boiler,  not  less  than  twenty-four    (24)    nor  more   than   sixty-six    (66) 
inches   above   running-board. 

Manner  of  Application:  Handrails  shall  be  securely  fastened  to 
boiler. 

TENDERS    Oh-    VANDERBILT    TYPE 

Tenders  known  as  the  Vanderbilt  type  shall  be  equipped  with 
running-boards;  one  (1)  on  each  side  of  tende,r  not  less  than  ten  (10) 
inches  in  width  and  one  (1)  on  top  of  tender  not  less  than  forty-eight 
(48)   inches  in  width,  extending  from  coal  space  to  rear  of  lender. 

There  shall  be  a  handrail  on  each  side  of  top  running-board,  ex- 
rending  from  coal  space  to  rear  of  tank,  not  less  than  one  (1)  inch 
in  diameter  and  not  less  than  twenty  (20)  inches  in  height  above 
running-board  from  coal   space  to  manhole. 

There  shall  be  a  handrail  extending  from  coal  space  to  within 
twelve  (12)  inches  of  rear  of  tank,  attached  to  each  side  of  tank 
above  side  running-board,  not  less  than  thirty  (30)  nor  more  than 
sixty-six    (66)    Inches  above  running-board. 

There  shall  be  one  (1)  vertical  end-handhold  on  each  side  of 
Vanderbilt  type  of  tender,  located  within  eight  (8)  inches  of  rear 
of  tank  extending  from  within  eight  (8)  inches  of  top  of  end-sill  to 
within  eight  (8)  inches  of  side  handrail.  Post  supporting  rear  end 
of  side  running-board  if  not  more  than  two  (2)  inches  in  diameter 
and  properly  located,  may  form  section   of  handhold. 

An  aditional  horizontal  end-handhold  shall  be  applied  on  rear  end 
of  all  Vanderbilt  type  of  tenders  which  are  not  equipped  with  vesti- 
bules. Handhold  to  be  located  not  less  than  thirty  (30)  nor  more 
than  sixty-six  (66)  inches  above  top  of  end-sill.  Clear  length  of 
handhold  to  be  not  less  than  forty-eight  (48)   inches. 

Ladders  shall  be  applied  at  forward  ends  of  side  running-boards. 

HANDRAILS    AND    STEPS    FOR    HELADLIGHTS 

Locomotives  having  headlights  which  can  not  be  safely  and  con- 
veniently reached  from  pilot-beam  or  steam-chests  shall  be  equipped 
with  secure  handrails  and  steps  suitable  for  the  use  of  men  in  getting 
to  and  from  such  headlights. 

A  suitable  metal  end  or  side-ladder  shall  be  applied  to  all  tanks 
more  than  forty-eight  (48)  inches  in  height,  measured  from  the  top 
of  end-sill,   and   securely   fastened  with  bolts   or  rivets. 

COUPLERS 

Locomotives  shall  be  equipped  with  automatic  couplers  at  rear 
of  tender  and  front  of  locomotive. 

Cars  of  construction  not  covered  specifically  in  the  foregoing 
sections,  relative  to  handholds,  sill-steps,  ladders,  hand-brakes,  and 
running-boards  may  be  considered  as  of  special  construction,  but  shall 
have,  as  nearly  as  possible,  the  same  complement  of  handholds,  sill- 
steps,  ladders,  hand-brakes  and  running-boards  as  are  required  for 
cars  of  the  nearest  approximate  type. 

"Richt"  or  "Left"  refers  to  side  of  person  when  facing  end  or 
side  of  car  from  ground. 
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To  provido  for  tlif  usual  inaccuracies  of  manufacturing  and  for 
wear,  where  sizes  of  metal  are  specified,  a  total  variation  of  fivo 
(5)   per  cent  below  size  given  is  permitted. 

And  it  is  further  ordered,  That  a  copy  of  this  order  be  at  once 
served  on  all  common  carriers,  subject  to  di.'  provisions  of  said  act, 
in  a  sealed  envelope  by  registered  mail. 
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order  of  the  interstate  commerce  commission. 

MARCH  13,  1911 

In  the  matter  of  the  extension  of  the  period  within  which  common 
carriers  shall  comply  with  the  requirements  of  an  act  entitled,  "An 
act  to  supplement  'an  act  to  promote  the  safety  of  employes  and 
travelers  upon  railroads  by  compelling  common  carriers  engaged 
in  interstate  commerce  to  equip  their  cars  with  automatic  couplers 
and  continuous  brakes  and  their  locomotives  with  driving-wheel 
brakes  and  for  other  purposes,'  and  other  safety  appliance  acts, 
and  for  other  purposes,"  approved  April  14,  1910,  as  amended  by 
"An  act  making  appropriations  for  sundry  civil  expenses  of  the 
government  for  the  fiscal  year  ending  June  30,  1912,  and  for 
other  purposes,"   approved   March   4,    1911. 

"Whereas,  pursuant  to  the  provisions  of  the  act  above  stated,  the 
interstate  Commerce  Commission,  by  its  order  duly  made  and  entered 
on  October  13,  1910,  and  March  13,  1911,  has  designated  the  number, 
dimensions,  location,  and  manner  of  application  of  the  appliances 
provided  for  by  section  2  of  the  act  aforesaid  and  section  4  of  the 
act  of  March  2,  1893,  as  amended  April  1,  1896,  and  March  2,  1903, 
known  as  the  "Safety  Appliance  Acts;"  and  whereas  the  matter  of 
extending  the  period  within  which  common  carriers  shall  comply  with 
the  provisions  of  section  2  of  the  act  first  aforesaid  being  under  con- 
sideration, upon  full  hearing  and  for  good  cause  shown: 

It  is  ordered,  That  the  period  of  time  within  which  said  common 
carriers  shall  comply  with  the  provisions  of  section  3  of  said  act  in 
respect  of  the  equipment  of  cars  in  service  on  the  1st  day  of  July,  1911, 
be,  and  the  same  is  hereby,  extended  as  follows,  to-wit: 

FREIGHT-TRAIN    CARS. 

(a)  Carriers  are  not  required  to  change  the  brakes  from  right  to 
left  side  on  steel  or  steel-underframe  cars  with  platform  end  sills,  or 
to  change  the  end-ladders  on  such  cars,  except  when  such  appliances 
are  renewed,  at  which  time  they  must  be  made  to  comply  with  the 
standards  prescribed  in  said  order  of  March  13,  1911. 

(t>)  Carriers  are  granted  an  extension  of  five  years  from  July  1, 
1911,  to  change  the  location  of  brakes  on  all  cars  o'.her  than  those  desig- 
nated in  paragraph  (a)  to  comply  with  the  standards  prescribed  in 
said  order. 

(c)  Carriers  are  granted  an  extension  of  five  years  from  July  1, 
1911,  to  comply  with  the  standards  prescribed  in  said  order  in  respect 
of  all  brake  specifications  contained  therein,  other  than  those  desig- 
nated in  paragraphs  (a)  and  (h),  on  cars  of  all  classes. 

(d)  Carriers  are  not  required  to  make  changes  to  secure  additional 
end-lader  clearance  on  cars  that  have  ten  or  more  inches  end-ladder 
clearance,  within  thirty  inches  of  side  of  car,  until  car  is  shopped  for 
work  amounting  to  practically  rebuilding  body  of  car,  at  which  time 
they  must  be  made  to  comply  with  the  standards  prescribed  in  said 
order. 
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(f)  Carriers  are  granted  an  extension  of  five  years  from  July  1, 
1911,  to  change  cars  having  less  than  ten  inches  end-ladder  clearance, 
within  thirty  inches  of  side  of  car,  to  comply  with  the  standards  pre- 
scribed in  said  order. 

(})  Carriers  are  granted  an  extension  of  five  years  from  July  1. 
1911,  to  change  and  apply  all  other  appliances  on  freight-train  cars  to 
comply  with  the  standards  prescribed  in  said  order,  except  that  when 
a  car  is  shopped  for  work  amounting  to  practically  rebulling  body  of 
car,  It  must  then  be  equipped  according  to  the  standards  prescribed  in 
said  order  in  respect  to  handholds,  running  boards,  ladders,  sill  steps, 
and  brake  staffs:  Provided,  That  the  extension  of  time  herein  granted 
is  not  to  be  construed  as  relieving  carriers  from  complying  with  the 
provisions  of  section  4  of  the  act  of  March  2,  18tt3,  as  amended  April 
1.  1896,  and  March  2,  1903. 

(g)  Carriers  are  not  required  to  change  the  location  of  handholds 
(except  end  handholds  under  end  sills),  ladders,  sill  steps,  brake 
wheels,  and  brake  staffs  on  freight  train  cars  where  the  appliances 
are  within  three  inches  of  the  required  location,  except  that  when 
cars  undergo  regular  repairs  they  must  then  be  made  to  comply  with 
the  standards  prescribed  in  said  order. 

PASSENGER-TRAIN     (  AKS 

(h)  Carriers  are  granted  an  extension  of  three  years  from  July  1, 
1911,  to  change  passenger-train  cars  to  comply  with  the  standards 
prescribed  in  said  order. 

LOC'OMOTIVKS,    SWITCHING 

(i)  Carriers  are  granted  an  extension  of  one  year  from  July  1, 
1911,  to  change  switching  locomotives  to  comply  with  the  standards 
prescribed  in  said  order. 

LOCOMOTIVKS,   OTHKR  THAN'    SWITCHING 

(j)  Carriers  are  granted  an  extension  of  two  years  from  July  1, 
1911,  to  change  all  locomotives  of  other  classes  to  comply  with  the 
standards  prescribed  in  said  order. 

ORDER. 

At  a  General  Session  of  the  INTERSTATE  COMMERCE  COMMISSION 

held  at  its  oflBce  in  Washington,  D.  C,  on  the  1st  day  of  February, 

A.  D.,  1918. 

No.  33   (Ex  Parte). 
SAFETY  APPLIANCES. 

It  appraring.  That  by  paragraphs  (b),  (c),  (e)  and  (f)  of  an 
order  dated  March  13,  1911,  and  by  orders  dated  November  2,  1915, 
and  April  12,  1917,  which  orders  are  hereby  referred  to  and  made  a 
part  hereof,  the  Commission  extended  to  March  1,  1918,  the  period 
within  which  common  carriers  shall  make  their  freight  cars  actually 
in  service  on  July  1,  1911,  conform  to  certain  of  the  standards  of 
equipment  prescribed  by  the  Commission  pursuant  to  the  provisions 
of  section  3  of  the  act  to  supplement  the  safety  appliance  acts,  ap- 
proved April  14.  1910,  as  amended  March  4,  1911; 
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It  further  appearing.  That  certain  railroad  companies  have  made 
application  for  further  extension  of  the  period  within  which  they 
shall  make  their  freight  cars  actually  in  service  on  July  1,  1911,  con- 
form to  the  standards  of  equipment  prescribed  by  the  Commission  as 
aforesaid:  and  full  hearing  having  been  had  on  such  application,  and 
good  cause  having  been  shown  for  a  further  extension  of  such  period: 

It  is  order-ed,  That  the  period  heretofore  granted  to  common  car- 
riers subject  to  the  act  above  stated  by  paragraphs  (b),  (c),  (e),  and 
(f)  of  the  said  order  of  March  13,  1911,  and  by  the  said  orders  of 
November  2,  1915,  and  April  12,  1917,  within  which  to  make  their 
freight  cars  conform  to  certain  of  the  standards  of  equipment  pre- 
scribed by  the  Commission  be,  and  it  is  hereby,  extended  for  further 
period    of  18  months  from  March  1,  1918,  or  until  September  1,  1919. 

And  it  is  further  ordered,  That  a  copy  of  this  order  be  served 
upon  all  common  carriers  subject  to  said  act. 

By  the  Commission: 

(SEAL)  George  B.  McGinty, 

Secretary. 
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The  Fkdkral  Hours  of  Skrvice  Act. 
AN  ACT  to  promote  the  safety  of  employees  and  travelers  upon  rail- 
roads by  limiting  the  hours  of  service  of  employees  thereon. 
Sec.  1.  That  the  provisions  of  this  Act  shall  apply  to  any  com- 
mon carrier  or  carriers,  their  officers,  agents,  and  employees,  engaged 
in  the  transportation  of  passengers  or  property  by  railroad  in  the 
Distict  of  Columbia  or  any  Territory  of  the  United  States,  or  from 
one  State  or  Territory  of  the  United  States  or  the  District  of  Columbia 
to  any  other  State  or  Territory  of  the  United  States  or  the  District  of 
Columbia,  or  from  any  place  in  the  United  States  to  an  adjacent  for- 
eign country,  or  from  any  place  in  the  United  States  through  a  for- 
eign country  to  any  other  place  in  the  United  States.  The  term  "rail- 
road'' as  used  in  this  Act  shall  include  all  bridges  and  ferries  used  or 
operated  in  connection  with  any  railroad  and  also  all  the  road  in  use 
by  any  common  carrier  operating  a  railroad,  whether  owned  or  oper- 
ated under  a  contract,  agreement,  or  lease;  and  the  term  "employees"' 
as  used  in  this  Act  shall  be  held  to  mean  persons  actually  engaged 
in  or  connected  with  the  movement  of  any  train. 

Sec.  2.  That  it  shall  be  unlawful  for  any  common  carrier,  its 
officers  or  agents,  subject  to  this  Act  to  require  or  permit  any  em- 
ployee subject  to  this  Act  to  be  or  remain  on  duty  for  a  longer  period 
than  sixteen  consecutive  hours,  and  whenever  any  such  employee  of 
such  common  carrier  shall  have  been  continuously  on  duty  for  six- 
teen hours  he  shall  be  relieved  and  not  required  or  permitted  again 
to  go  on  duty  until  he  has  had  at  least  ten  consecutive  hours  off  duty; 
and  no  such  employee  who  has  been  on  duty  sixteen  hours  in  the 
aggregate  in  any  twenty-four-hour  period  shall  be  required  or  per- 
mitted to  continue  or  again  go  on  duty  without  having  had  at  least 
eight  consecutive  hours  off  duty:  Provided,  That  no  operator,  train 
dispatcher,  or  other  employee  who  by  the  use  of  the  telegraph  or  tele- 
phone dispatches,  reports,  transmits,  receives,  or  delivers  orders  per- 
taining to  or  affecting  train  movements  shall  be  required  or  permitted 
to  be  or  remain  on  duty  for  a  longer  period  than  nine  hours  in  any 
twenty-four-hour  period  in  all  towers,  offices,  places,  and  stations  con- 
tinuously operated  night  and  day,  nor  for  a  longer  period  than  thirteen 
hours  in  all  towers,  offices,  places,  and  stations  operated  only  during 
the  daytime,  except  in  case  of  emergency,  when  the  employees  named 
in  this  proviso  may  be  permitted  to  be  and  remain  on  duty  for  four 
additional  hours  in  a  twenty-four-hour  period  or  not  exceeding  three 
days  in  any  week:  Provided  further,  The  Interstate  Commerce  Com- 
mission may  after  full  hearing  in  a  particular  case  and  for  good 
cause  shown  extend  the  period  within  which  a  common  carrier  shall 
comply  with  the  provisions  of  this  proviso  as  to  such  case. 

Sec.  3.  That  any  such  common  carrier,  or  any  officer  or  agent 
thereof,  requiring  or  permitting  any  employee  to  go,  be,  or  remain  on 
duty   in   violation   of   the  second   section   hereof   shall   be   liable   to   a 
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penalty  of  not  less  than  $100  nor  more  than  $500  for  each  and  every 
violation,  to  be  recovered  in  a  suit  or  suits  to  be  brought  by  the  United 
States  district  attorney  in  the  district  court  of  the  United  States  hav- 
ing jurisdiction  in  the  locality  where  such  violations  shall  have  been 
committed;  and  it  shall  be  the  duty  of  such  district  attorney  to  bring 
such  suit  upon  satisfactory  information  being  lodged  with  him;  but  no 
such  suit  shall  be  brought  after  the  expiration  of  one  year  from  the  date 
of  such  violation;  and  it  shall  also  be  the  duty  of  the  Interstate  Com- 
merce Commission  to  lodge  with  the  proper  district  attorney  infor- 
mation of  any  such  violations  as  may  come  to  its  knowledge.  In  all 
prosecutions  under  this  act  the  common  carrier  shall  be  deemed  to 
have  knowledge  of  all  acts  of  all  its  officers  and  agents:  Provided,  That 
the  provisions  of  this  act  shall  not  apply  in  any  case  of  casualty  or 
unavoidable  accident  or  the  act  of  God;  nor  where  the  delay  was  the 
result  of  a  cause  not  known  to  the  carrier  or  its  officer  or  agent  in 
charge  of  such  employee  at  the  time  said  employee  left  a  terminal, 
and  which  could  not  have  been  foreseen;  Provided  further,  That  the 
provisions  of  this  act  shall  not  apply  to  the  crews  of  wrecking  or 
relief  trains.  That  nothing  in  this  act  shall  affect,  or  be  held  to  af- 
fect, any  suit  that  may  be  instituted  for  recovery  of  penalty  for  vio- 
lation of  the  act  hereby  amended  occurring  prior  to  the  approval  of 
this  act,  or  any  suit  for  such  penalty  or  growing  out  of  alleged  viola- 
tion of  the  act  hereby  amended  which  may  be  pending  in  any  court 
at  the  time  of  the  approval  of  this  act. 

Sec.  4.  It  shall  be  the  duty  of  the  Interstate  Commerce  Com- 
mission to  execute  and  enforce  the  provisions  of  this  act,  and  all  powers 
granted  to  the  Interstate  Commerce  Commission  are  hereby  extended  to 
it  in  the  execution  of  this  act. 

Sec.  5.  That  this  act  shall  take  effect  and  be  in  force  one  year 
after  its  passage. 
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The  Federal  Boiler  Inspfxtion  Act. 
An    act    to    promote    the    safety    of    employees    and    travelers    upon 

railroads    by    compelling   common    carriers    engaged    in    interstate 

commerce    to    equip    their    locomotives    with    safe    ancf    suitable 

boilers    and    appurtenances    thereto. 

Section  1.  The  provisions  of  this  act  shall  apply  to  any  common 
carrier  or  carriers,  their  officers,  agents,  and  employes,  engaged  in 
the  transportation  of  passengers  or  property  by  railroad  in  the  Dis- 
trict of  Columbia,  or  in  any  Territory  of  the  United  States,  or  from 
one  State  or  Territory  of  the  United  States  or  the  District  of  Columbia 
to  any  o.her  State  or  Territory  of  the  United  States  or  the  District  of 
Columbia,  or  from  any  place  in  the  United  States  to  an  adjacent  foreign 
country,  or  from  any  place  in  the  United  States  through  a  foreign 
country  to  any  other  place  in  the  United  States.  The  term  "railroad" 
as  used  in  this  act  shall  include  all  the  roads  in  use  by  any  common 
carrier  operating  a  railroad,  whether  owned  or  operated  under  a  con- 
tract, agreement,  or  lease,  and  the  term  "employes"  as  used  in  this 
act  shall  be  held  to  mean  persons  actually  engaged  in  or  connec.ed 
with  the  movement  of  any  train. 

Sec.  2.  From  and  after  the  first  day  of  July,  nineteen  hundred  and 
eleven,  it  shall  be  unlawful  for  any  common  carrier,  its  officers  or 
agents,  subject  to  this  act  to  use  any  locomotive  engine  propelled  by 
seam  power  in  moving  interstate  or  foreign  traffic  unless  the  boiler 
of  said  locomotive  and  appurtenances  thereof  are  in  proper  condition 
and  safe  to  operate  in  the  service  to  which  the  same  is  put,  that  the 
same  may  be  employed  in  the  active  service  of  such  carrier  in  moving 
traffic  without  unnecessary  peril  to  life  or  limb,  and  all  boilers  shall 
be  inspected  from  time  to  time  in  accordance  with  the  provisions  of 
this  act,  and  be  able  to  withstand  such  test  or  tests  as  may  be  pre- 
scribed  in  the  rules  and  regulations  hereinafter  provided   for. 

Sec.  3.  There  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  a  chief  inspector  and  two  assistant 
chief  inspectors  of  locomotive  boilers,  who  shall  have  general  super- 
intendence of  the  inspectors  hereinafter  provided  for,  direct  them 
in  the  duties  hereby  imposed  upon  them,  and  see  that  the  requirements 
of  this  act  and  the  rules,  regulations,  and  instruc.ions  made  or  given 
hereunder  are  observed  by  common  carriers  subject  thereto.  The  said 
chief  inspector  and  his  two  assistants  shall  be  selected  with  reference 
to  their  practical  knowledge  of  the  construction  and  repairing  of  boil- 
ers, and  to  their  fitness  and  ability  to  systematize  and  carry  into  ef- 
fect the  provisions  hereof  relating  to  the  inspection  and  maintenance 
of  locomotive  boilers.  The  chief  inspector  shall  receive  a  salary  of 
four  thousand  dollars  per  year  and  the  assistant  chief  inspectors  shall 
each  receive  a  salary  of  three  thousand  dollars  per  year;  and  each  of 
the  three  shall  be  paid  his  traveling  expenses  incurred  in  the  perform- 
ance of  his  duties.     The  office  of  the  chief  inspector  shall  be  in  Wash- 
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ington,  District  of  Columbia,  and  the  Interstate  Commerce  Commission 
shall  provide  such  stenographic  and  clerical  help  as  the  business  of 
the  ofBces  of  the  chief  inspector  and  his  assistants  may  require. 

Sec.  4.  Immediately  after  his  appointment  and  qualification  the 
chief  inspector  shall  divide  the  territory  comprising  the  several  States, 
ihe  Territories  of  New  Mexico  and  Arizona,  and  the  District  of  Colum- 
bia into  fifty  locomotive  boiler-inspection  districts,  so  arranged  that 
the  service  of  the  inspector  appointed  for  each  district  shall  be  most 
effective,  and  so  that  the  work  required  of  each  inspector  shall  be  sub- 
stantially the  same.  Thereupon  there  shall  be  appointed  by  the  Inter- 
state Commerce  Commission  fifty  inspectors  of  locomotive  boilers. 
Said  inspectors  shall  be  in  the  classified  service  and  shall  be  appointed 
after  competitive  examination  according  to  the  law  and  the  rules  ot 
the  Civil  Service  Commission  governing  the  classified  service.  The 
chief  inspector  shall  assign  one  inspector  so  appointed  to  each  of  the 
districts  hereinafter  named.  Each  inspector  shall  receive  a  salary  of 
one  thousand  eight  hundred  dollars  per  year  and  his  traveling  ex- 
penses while  engaged  in  the  performance  of  his  duty.  He  shall  receive 
in  addition  thereto  an  annual  allowance  for  ofl[ice  rent,  stationery,  and 
clerical  assistance,  to  be  fixed  by  the  Interstate  Commerce  Commis- 
sion, but  not  to  exceed  in  the  case  of  any  district  inspector  six  hun- 
dred dollars  per  year.  In  order  to  obtain  the  most  competent  inspectors 
possible,  it  shall  be  the  duty  of  the  chief  inspector  to  prepare  a  list  of 
questions  to  be  propounded  to  applicants  with  respect  to  construction, 
repair,  operation,  testing,  and  inspection  of  locomotive  boilers,  and 
their  practical  experience  in  such  work,  which  list,  being  approved  by 
the  Interstate  Commerce  Commission,  shall  be  used  by  the  Civil  Ser- 
vice Commision  as  a  part  of  its  examination.  No  person  interested, 
either  directly  or  indirectly  in  any  patented  article  required  to  be 
used  on  any  locomotive  under  supervision  or  who  is  intemperate  in  his 
habits  shall  be  eligible  to  hold  the  office  of  either  chief  inspector  or 
assistant  or  district  inspector. 

Sec.  5.  Each  carrier  subject  to  this  act  shall  file  its  rules  and  instruc- 
tions for  the  inspection  of  locomotive  boilers  with  the  chief  inspector 
within  three  months  after  the  approval  of  this  act,  and  after  hearing 
and  approval  by  the  Interstate  Commerce  Commission,  such  rules  and 
instructions,  with  such  modifications  as  the  commission  requires,  shall 
become  obligatory  upon  such  carrier:  Provided,  Iwwever,  That  if 
any  carrier  subject  to  this  act  shall  fail  to  file  its  rules  and  instructions 
the  chief  inspector  shall  prepare  rules  and  instructions  not  incon- 
sistent herewith  for  the  inspection  of  locomotive  boilers,  to  be  observed 
by  such  carrier;  which  rules  and  instructions,  being  approved  by  the 
Interstate  Commerce  Commission,  and  a  copy  thereof  being  served  upon 
the  president,  general  manager,  or  general  superintendent  of  such 
carrier,  shall  be  obligatory,  and  a  violation  thereof  punished  as  here- 
inafter provided:  Provided  also,  That  such  common  carrier  may  from 
time  to  time  change  the  rules  and  regulations  herein  provided  for,  but 
such  change  shall  not  take  effect  and  the  new  rules  and  regulations  be 
in  force  until  the  same  shall  have  been  filed  with  and  approved  by  the 
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Interstate  Commerce  CommisKion.  The  chief  inspeeior  shall  also  make 
all  nerdful  rules,  regulations  and  instructions  not  inconsistent  here- 
with for  the  conduct  of  his  office  and  for  the  government  of  the  district 
inspectors:  Provided,  however.  That  all  such  rules  and  instructions 
shall  be  approved  by  the  Inters'ate  Commerce  Commission  before  they 
take  effect. 

Sec.  6.  It  shall  be  the  duty  of  each  inspector  to  become  familiar, 
so  far  as  practicable,  with  the  condition  of  each  locomotive  boiler  ordi- 
narily housed  or  repaired  in  his  district,  and  if  any  locomotive  is 
ordinarily  housed  or  repaired  in  two  or  more  districts,  then  the  chief 
inspector  or  an  assistant  shall  make  such  division  between  inspectors 
as  will  avoid  the  necessity  for  duplication  of  work.  Each  inspector 
shall  make  such  personal  inspection  of  the  locomotive  boilers  under  his 
care  from  time  to  time  as  may  be  necessary  to  fully  carry  out  the  pro- 
visions of  this  act,  and  as  may  be  consistent  with  his  other  duties, 
but  he  shall  not  be  required  to  make  such  inspections  at  stated  times 
or  at  regular  intervals.  His  first  duty  shall  be  to  see  that  the  car- 
riers make  inspections  in  accordance  with  the  rules  and  regulations 
established  or  approved  by  the  Interstate  Commerce  Commission,  and 
that  carriers  repair  the  defects  which  such  inspections  disclose  be- 
fore the  boiler  or  boilers  or  appurtenances  pertaining  thereto  are  again 
put  in  service.  To  this  end  each  carrier  subject  to  this  act  shall  file 
with  the  inspector  in  charge,  under  the  oath  of  the  proper  officer  or  em- 
ployee, a  duplicate  of  the  report  of  each  inspection  required  by  such 
rules  and  regulations,  and  shall  also  file  with  such  inspector,  under 
che  oath  of  the  proper  officer  or  employee,  a  report  showing  the  re- 
pair of  the  defects  disclosed  by  the  inspection.  The  rules  and  regula- 
tions hereinbefore  provided  for  shall  perscribe  the  time-  at  which  such 
reports  shall  be  made.  Whenever  any  district  inspector  shall,  in 
the  performance  of  his  duty,  find  any  locomotive  boiler  or  apparatus 
pertaining  thereto  not  conforming  to  the  requirements  of  the  law 
or  the  rules  and  regulations  established  and  approved  as  hereinbefore 
tjtated,  he  shall  notify  the  carrier  in  writing  that  the  locomotive  is 
not  in  serviceable  condition,  and  thereafter  such  boiler  shall  not  be 
used  until  in  serviceable  condition:  Provided,  That  a  carrier,  when 
notified  by  an  inspector  in  writing  that  a  locomotive  boiler  is  not  in 
serviceable  condition,  because  of  defects  set  out  and  described  in  said 
notice,  may  within  five  days  after  receiving  said  notice,  appeal  to 
the  chief  inspector  by  telegraph  or  by  letter  to  have  said  boiler  reex- 
amined, and  upon  receipt  of  the  appeal  from  the  inspector's  decision, 
the  chief  inspector  shall  assign  one  of  the  assistant  chief  inspectors  or 
any  district  inspector  other  than  the  one  from  whose  decision  the  ap- 
peal is  taken  to  reexamine  and  inspect  said  boiler  within  fifteen  days 
from  date  of  notice.  If  upon  such  reexamination  the  boiler  is  found  in 
serviceable  condition,  the  chief  inspector  shall  immediately  notify  the 
carrier  in  writing,  whereupon  such  boiler  may  be  put  into  service  with- 
out further  delay;  but  if  the  reexamination  of  said  boiler  sustains  the 
decision  of  the  district  inspector,  the  chief  inspector  shall  at  once 
notify  the  carrier  owning  or  operating  such  locomotive  that   the  ap- 
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peal  from  the  decision  of  the  inspector  is  dismissed,  and  upon  the  re- 
ceipt of  such  notice  the  carrier  may,  within  thirty  days,  appeal  to  the 
Interstate  Commerce  Commission,  and  upon  such  appeal,  and  after 
hearing,  said  Commission  shall  have  power  to  revise,  modify,  or  set 
aside  such  action  of  the  chief  inspector  and  declare  that  said  loco- 
motive is  in  serviceable  condition  and  autliorize  the  same  to  be  op- 
erated: Provided  further.  That  pending  either  appeal  the  require- 
ments of  the  inspector  shall  be  effective. 

Sec.  7.  The  chief  inspector  shall  make  an  annual  report  to  the 
Interstate  Commerce  Commission  of  the  work  done  during  the  year, 
and  shall  make  such  recommendations  for  the  betterment  of  the  serv- 
ice as  he  may  desire. 

Sec.  8.  In  the  case  of  accident  resulting  from  failure  from  any 
cause  of  a  locomotive  boiler  or  its  appurtenances,  resulting  in  serious 
injury  or  death  to  one  or  more  persons,  a  statement  forthwith  must 
be  made  in  writing  of  the  fact  of  such  accident,  by  the  carrier  owning 
or  operating  said  locomotive,  to  the  chief  inspector.  Whereupon  the 
facts  concerning  such  accident  shall  be  investigated  by  the  chief  in- 
spector or  one  of  his  assistants,  or  such  inspector  as  the  chief  in- 
spector may  designate  for  that  purpose.  And  where  the  locomotive 
Is  disabled  to  the  extent  that  It  can  not  be  run  by  its  own  steam,  the 
part  or  parts  affected  by  the  said  accident  shall  be  preserved  by  said 
carrier  intact,  so  far  as  possible,  without  hindrance  or  interference 
to  traffic  until  after  said  inspection.  The  chief  inspector  or  an  as- 
sistant or  the  designated  inspector  making  the  investigation  shall 
examine  or  cause  to  be  examined  thoroughly  the  boiler  or  part  af- 
fected, making  full  and  detailed  report  of  the  cause  of  the  accident 
to  the  chief  inspector. 

The  Interstate  Commerce  Commission  may  at  any  time  call  upon 
the  chief  inspector  for  a  report  of  any  accident  embraced  in  this 
section,  and  upon  the  receipt  of  said  report,  if  it  deems  it  to  the  public 
Interest,  make  reports  of  such  investigations,  stating  the  cause  of 
accident,  together  with  such  recommendations  as  it  deems  proper. 
Such  reports  shall  be  made  public  in  such  manner  as  the  commission 
deems  proper.  Neither  said  report  nor  any  report  of  said  investiga- 
tion nor  any  part  thereof  shall  be  admitted  as  evidence  or  used  for 
any  purpose  in  any  suit  or  action  for  damages  growing  out  of  any 
matter  mentioned  in  said  report  or  investigation. 

Sec.  9.  Any  common  carrier  violating  this  act  or  any  rule  or 
regulation  made  under  its  provisions  or  any  lawful  order  of  any  in- 
spector shall  be  liable  to  a  penalty  of  one  hundred  dollars  for  each 
and  every  such  violation,  to  be  recovered  in  a  suit  or  suits  to  be 
brought  by  the  United  States  attorney  in  the  district  court  of  the 
United  States  having  jurisdiction  in  the  locality  where  such  violation 
shall  have  been  committed;  and  it  shall  be  the  duty  of  such  attorneys 
subject  to  the  direction  of  the  Attorney  General,  to  bring  such  suits 
upon  duly  verified  information  being  lodged  with  them,  respectively, 
of  such  violations  having  occurred;  and  it  shall  be  the  duty  of  the 
chief  inspector  of  locomotive  boilers  to  give  information  to  the  proper 
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United    States    attorney    of   all    violations    of    this   act    coming    to    Ills 
knowledge. 

Sec.  10.  The  total  amounts  directly  appropriated  to  carry  out 
the  provisions  of  this  act  shall  not  exceed  for  any  one  fiscal  year 
the  sum  of  three  hundred  thousand  dollars. 

Amendment  of  1915  to  Federal  Boiler  Inspection  Act. 

Sec.  1.  That  section  two  of  the  Act  entitled  "An  Act  to  promote 
the  safety  of  employees  and  travelers  upon  railroads  by  compelling 
common  carriers  emgaged  in  interstate  aommerce  to  equip  their 
locomotives  with  safe  and  suitable  boilers  and  appurtenances  thereto,'" 
approved  February  seventeenth,  nineteien  hundred  and  eleven,  shall 
apply  to  and  include  the  entire  locomotive^  and  tender  and  all  parts 
and  appurtenances  thereof. 

Sec.  2.  That  the  chief  inspector  and  the  two  assistant  chief  in- 
spectors, together  with  all  the  district  inspectors,  appointed  under  the 
Act  of  February  seventeenth,  nineteen  hundred  and  eleven,  shall  in- 
spect and  shall  have  the  same  powers  and  duties  with  respect  to  all 
the  parts  and  appurtenances  of  the  locomotive  and  tender  that  they 
now  have  with  respect  to  the  boiler  of  a  locomotive  and  the  appurte- 
nances thereof,  and  the  said  Act  of  February  seventeenth,  nineteen 
hundred  and  eleven,  shall  apply  to  and  include  the  entire  locomotive 
and  tender  and  all  their  parts  with  the  sam&  force  and  effect  as  it  now 
applies  to  locomotive  boilers  and  their  appurtenances.  That  upon 
the  passage  of  this  Act  all  inspectors  and  applicants  for  the  position 
of  inspector  shall  be  examined  touching  their  qualifications  and  fitness 
with  respect  to  the  additional  duties  imposed  by  this  Act. 

Sec.  3.  That  nothing  in  this  Act  shall  be  held  to  alter,  amend, 
change,  repeal,  or  modify  any  other  Act  of  Congress  than  the  said  Act 
of  February  seventeenth,  nineteen  hundred  and  eleven,  to  which  refer- 
ence is  herein  specifically  made,  or  any  order  of  the  Interstate  Com- 
merce Commission  jiromulgated  under  the  safety  appliance  Act  of 
March  second,  eighteen  hundred  and  ninety-three,  and  supplemental 
Acts. 

Sec.  4.  That  this  Act  shall  take  effect  six  months  after  its  passage, 
except  as  otherwise  herein  provided. 

Approved,  March  4,  1915. 
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Rl'T,KS    AND    OunFRS    OF    INTKRSTATE   COMMERCE    COMMISSION    UNDER    BolT.ER 

Inspection  Act. 

ORDER. 

At  a  General  Session  of  the  Interstate  Commerce  Commission,  held  at 

its  office  in  Washington,  D.  C,  on  the  2d  day  of  June,  A.  D.  1911. 
Present : 

JuDsoN  C.  Clements, 

Charles  A.  Prouty. 

FRANKLIN  K.  Lank, 

Commissioners. 

Ed(;ar  E.  Clark, 

James  S.  Harlan, 

Charles  C.  McChord, 

Balthasar  H.  Meyer, 
In    The   Matter   of   the   Preparation,   Approval,    and   Establishment   of 

Rules  and  Instructions  for  the  Inspection   and   Testing  of  Loco- 
motive Boilers  and  Their  Appurtenances. 

Whereas  the  fifth  section  of  the  act  of  Congress  approved  Febru- 
ary 17,  1911,  entitled  "An  act  to  promote  the  safety  of  employees  and 
travelers  upon  railroads  by  compelling  common  carriers  engaged  in 
interstate  commerce  to  equip  their  locomotives  with  safe  and  suitable 
boilers  and  appurtenances  thereto,''  provides,  among  other  things, 
"that  each  carrier  subject  to  this  act  shall  file  its  rules  and  instructions 
for  the  inspection  of  locomotive  boilers  with  the  chief  inspector  within 
three  months  after  the  approval  of  this  act,  and  after  hearing  and  ap- 
proval by  the  Interstate  Commerce  Commission,  such  rules  and  in- 
structions, with  such  modifications  as  the  Commission  requires,  shall 
become  obligatory  upon  such  carrier:  Provided,  however.  That  if  any 
carrier  subject  to  this  act  shall  fail  to  file  its  rules  and  instructions  the 
chief  inspector  shall  prepare  rules  and  instructions  not  inconsistent  here- 
with for  the  inspection  of  locomotive  boilers,  to  be  observed  by  such 
carrier;  which  rules  and  instructions  being  approved  by  the  Interstate 
Commerce  Commission,  and  a  copy  thereof  being  served  on  the  presi- 
dent, general  manager,  or  general  superintendent  of  such  carrier,  shall 
be  obligatory  and  a  violation  thereof  punished  as  hereinafter  provided;" 
and 

Whereas  at  the  expiration  of  the  period  of  three  months  after  the 
approval  of  said  act  many  of  the  common  carriers  subject  to  the  provis- 
ions thereof  had  failed  to  file  their  rules  and  instructions  for  the  in- 
spection of  locomotive  boilers  with  the  chief  inspector;    and 

Whereas  the  chief  inspector  thereupon  proceded  to  prepare  for 
submission  to  the  Interstate  Commerce  Commission  for  its  approval 
rules  and  instructions  for  the  inspection  and  testing  of  locomotive 
boilers  and  their  appurtenances  for  such  carriers  so  failing  to  file  the 
same;    and 

(1640) 
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Whereas  upon  due  notice  there  came  on  a  hearing  before  the 
Interstate  Commerce  Commission  in  the  matter  of  the  approval  and 
establishment  of  the  rules  and  instructions  prepared  by  the  said  chief 
inspector,  on  the  29th  day  of  May,  1911;  and 

Whereas  such  carriers  as  had  filed  their  rules  and  instructions  for 
the  inspection  and  testing  of  locomotive  boilers  and  their  appurte- 
nances with  the  chief  inspector  within  three  months  after  the  passage 
of  said  act  asked,  through  their  representatives  at  said  hearing,  that 
such  of  said  rules  and  instructions  which  did  not  fulfill  the  require- 
ments of  the  proposed  rules  and  instruction  prepared  by  the  chief 
inspector  be  modified  to  the  extent  necessary  to  conform  thereto,  and 
that  such  of  said  rules  and  instructions  as  prescribed  a  higher  standard 
than  that  required  by  the  rules  and  instructions  prepared  by  the  chief 
inspector  be  regarded  as  withdrawn  from  consideration,  and  joined 
in  a  request  that  such  rules  and  regulations  as  had  been  prepared  by 
the  chief  inspector  and  approved  by  the  Interstate  Commerce  Commis- 
sion be  established  with  uniformity  for  them  and  all  other  carriers 
subject  to  the  act;  and 

Whereas  at  the  hearing  foresaid  the  rules  and  instructions  pre- 
pared by  the  chief  inspector  were  submitted  to  the  Commission  for  its 
approval  and  all  parties  appearing  at  said  hearing  were  fully  heard 
in  respect  to  the  matters  involved,  and  said  proposed  rules  and  instruc- 
tions having  been  fully  considered  by  the  Commission: 

It  is  ordered,  That  said  rules  and  instructions  for  the  inspection 
and  testing  of  locomotive  boilers  and  their  appurtenances,  as  follows, 
be,  and  the  same  are  hereby,  approved,  and  from  and  after  the  1st  day 
of  July,  1911,  shall  be  observed  by  each  and  every  common  carrier 
subject  to  the  provisions  of  the  act  of  Congress  aforesaid  as  the  mini- 
mum requirements:  ProiHded,  That  nothing  herein  contained  shall  be 
construed  as  prohibiting  any  carrier  from  enforcing  additional  rules 
and  instructions  not  inconsistent  with  the  foregoing,  tending  to  h 
greater  degree  of  precaution  against  accidents. 

INTERSTATE    COMMERCE    COMMISSION. 

DIVISION    OF 

LOCOMOTIVE    INSPECTION. 


Rules  and  Instructions  for  Inspection  and  Testing  of  Locomotive  Boil- 
ers and  Their  Appurtenances. 


Approved   by   orders   of   the   Interstate   Commerce   Commission,   dated 
June  2,  1911,  September  12,  1912,  and  June  9,  1914. 


RESPONSIBILITY    lOH    TIIK    GKNERAL    CONSTRUCTION    AND    SAFE    WORKING 

PRESSURE. 

1.  The  railroad  company  will  be  held  responsible  for  the  general 
design  and  construction  of  the  locomotive  boilers  under  its  control. 
The   safe   working   pressure   for   each   locomotive  boiler   shall   be   fi.\ed 
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by  the  chief  mechanical  ofRoer  of  the  company  or  by  a  competent  me- 
chanical engineer  under  his  supervision,  after  full  consideration  has 
been  given  to  the  general  design,  workmanship,  age,  and  condition  of 
the  boiler,  and  shall  be  determined  from  the  minimum  thickness  of  the 
shell  plates,  the  lowest  tensile  strength  of  the  plates  the  efficiency  of 
the  longitudinal  joint,  the  inside  diameter  of  the  course,  and  the  lowest 
factor  of  safety  allowed. 

FACTOU    OF    SAFF.TY. 

2.  (a)  The  lowest  factor  of  safety  to  be  used  for  locomotive  boilers 
constructed  after  January  1,  1912,  shall  be  4. 

(b)  The  lowest  factor  of  safety  to  be  used  for  locomotive  boilers 
which  were  in  service  or  under  construction  prior  to  January  1,  1912, 
shall  be  as   follows: 

(c)  Effective  January  1,  1915,  the  lowest  factor  shall  be  3,  except 
that  upon  application  this  period  may  be  extended  not  to  exceed  one 
year,  if  an  investigation  shows  that  conditions  warrant  it. 

Effective  January  1,  1916,  the  lowest  factor  shall  be  3.25. 
Effective  January  1,  1917,  the  lowest  factor  shall  be  3.5. 
Effective  January   1,  1919,  the  lowest  factor  shall  be  3.75. 
Effective  January   1,   1921,  the  lowest  factor  shall  be  4. 

3.  (a)  Maximum  allowable  stress  on  stays  and  braces. — For  lo- 
comotives constructed  after  January  1,  1915,  the  maximum  allowable 
stress  per  square  inch  of  net  cross  sectional  area  on  fire  box  and 
combustion  chamber  stays  shall  be  7,500  pounds.  The  maximum  allow- 
able stree  per  square  inch  of  net  cross  sectional  area  on  round,  rectangu- 
lar, or  gusset  braces  shall  be  9,000  pounds. 

(b)  For  locomotives  constructed  prior  to  January  1,  1915,  the 
maximum  allowable  stress  on  stays  and  braces  shall  meet  the  require- 
ments of  rule  No_.  2,  except  that  when  a  new  fire  box  and  wrapper 
sheet  are  applied  to  such  locomotives  they  shall  be  made  to  meet  the 
requirements  of  rule  No.  3. 

TENSILE     STRENGTH     OF     MATERIAL. 

4.  When  the  tensile  strength  of  steel  or  wrought  iron  shell  plates 
is  not  known,  it  shall  be  taken  at  50,000  pounds  for  steel  and  45,000 
pounds  for  wrought  iron. 

SHEARING     STRENGTH    OF    RIVF.TS. 

5.  The  maximum  shearing  strength  of  rivets  per  square  inch  of 
cross  sectional  area  shall  be  taken  as  follows: 

Pounds. 

Iron   rivets    in    single    shear    38,000 

Iron  rivets  in  double  shear  76,000 

Steel  rivets  in  single  shear  44,000 

Steel  rivets  in  double  shear    88,000 

6.  A  higher  shearing  strength  may  be  used  for  rivets  when  it  can 
be  shown  by  test  that  the  rivet  material  used  is  of  such  quality  as  to 
justify  a  higher  allowable  shearing  strength. 
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HL  I.KS    KOU    I.\.S|'K(  TIO.N 

7.  The  mechanical  officer  in  charge  at  eacii  point  where  boiler 
work  is  done  will  be  held  responsible  for  the  insjjection  and  repair  of 
all  locomotive  boilers  and  their  aitptirtenances  under  his  jurisdiction. 
He  must  know  that  all  defects  disclosed  by  any  inspec  ion  are  properly 
repaired  before  the  locomotive  is  returned  to  service. 

8.  The  term  "inspector"  as  used  in  these  rules  and  ins. ructions, 
unless  otherwise  specified,  will  be  held  to  mean  the  railroad  company's 
in-.-ipector. 

INSI'KCno.X    OK    I.N'I'KKIOU    OK    ItOII.KK 

9.  Time  of  inspection. — The  interior  of  every  boiler  shall  lie  thor- 
oughly inspected  before  the  boiler  is  put  into  service  and  whenever  a 
sufficient  number  of  flues  are  removed  to  allow  examination. 

10.  Flues  to  be  removed. — All  flues  of  boilers  in  service  except  as 
otherwise  provided  shall  be  removed  at  least  once  every  three  years, 
and  a  thorough  examination  shall  be  made  of  the  entire  interior  of  the 
boiler.  After  flues  are  taken  out  the  inside  of  the  boiler  must  have  the 
scale  removed  and  be  thoroughly  cleaned.  This  period  for  the  removal 
of  flues  may  be  extended  upon  application  if  an  investigation  shows 
that  conditions  warrant  it. 

11.  Method  of  inspeetion. — The  entire  interior  of  ;he  boiler  must 
then  1)0  examined  for  cracks,  pitting,  grooving,  or  indications  of  over- 
heating and  for  damage  where  mud  has  collected  or  heavy  scale  formed. 
The  edges  of  plates,  all  laps,  seams,  and  points  where  cracks  and  defects 
are  likely  to  develop  or  which  an  exterior  examination  may  have  indi- 
cated, must  be  given  an  especially  minute  examination.  It  must  be 
seen  that  braces  and  stays  are  taut,  that  pins  are  properly  secured  in 
place,  and  that  each  is  in  condition  to  support  its  proportion  of  the  load 

12.  Repairs. — Any  boiler  developing  cracks  in  the  barrel  shall  be 
taken  out  of  service  at  once,  thoroughly  repaired,  and  reported  to  be  In 
satisfactory  condition  before  it  is  returned  to  service. 

13.  Lap  joint  seams. — Every  boiler  having  lap  joint  longitudinal 
seams  without  reinforcing  plates  shall  be  examined  with  special  care 
to  detect  grooving  or  cracks  at  the  edges  of  the  seams. 

14.  Fusible  i)lu(js. — If  boilers  are  equipped  with  fusible  plugs  they 
shall  be  removed  and  cleaned  of  scale  at  least  once  every  month.  Their 
removal  must  be  noted  on  the  report  of  inspection. 

I.NSPI'XTIO.X    OK    KXTKKIOK    oK     liOU.KK 

15.  Time  of  inspection. — The  exterior  of  every  boiler  shall  be  thor- 
oughly inspected  before  the  boiler  is  put  into  service  and  whenever  the 
jacket  and  the  lagging  are  removed. 

16.  Lagging  (o  be  removed. — The  jacket  and  lagging  shall  be  re- 
moved at  least  once  every  five  years  and  a  thorough  inspection  made 
of  the  entire  exterior  of  the  boiler.  The  jacket  and  lagging  shall  also 
be  removed  whenever,  on  account  of  indications  of  leaks,  the  United 
States  inspector  or  the  railroad  company's  inspector  considers  it  de- 
sirable or  necessary. 
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TESTING   BOILERS 

17.  Time  of  testing. — Every  boiler,  before  being  put  into  service 
and  at  least  once  every  12  months  thereafter,  shall  be  subjected  to  hy- 
drostatic   pressure  25  per  cent  above  the  working  steam  pressure. 

18.  Removal  of  dome  cap. — The  dome  cap  and  throttle  standpipe 
must  be  removed  at  the  time  of  making  the  hydrostatic  test  and  the  in- 
terior surface  and  connexions  of  the  boiler  examined  as  thoroughly  as 
conditions  will  permit.  In  case  the  boiler  can  be  entered  and  thor- 
oughly inspected  without  removing  the  thro.tle  standpipe  the  inspector 
may  make  the  inspection  by  removing  the  dome  cap  only,  but  the  varia- 
tion from  the  rule  must  be  noted  in  the  report  of  inspection. 

19.  Witness  of  test. — When  the  test  is  being  made  by  the  railroad 
company's  inspector,  an  authorized  representative  of  the  company,  fa- 
miliar with  boiler  construction,  must  personally  witness  the  test  and 
thoroughly  examine  the  boiler  while  under  hydrostatic  pressure. 

20.  Repairs  and  steam  test. — When  all  necessary  repairs  have 
been  completed,  the  boiler  shall  be  fired  up  and  the  steam  pressure 
raised  to  not  less  than  the  allowed  working  pressure,  and  the  boiler 

and  appurtenances  carefully  examined.  All  cocks,  valves,  seams,  bolts, 
and  rivets  must  be  tight  under  this  pressure  and  all  defects  disclosed 
must  be  repaired. 

STAYBOLT    TESTING 

21.  Time  of  testing  rigid  holts. — All  staybolts  shall  be  tested  at 
least  once  each  month.  Staybolts  shall  also  be  tested  immediately 
after  every  hydrostatic  test. 

22.  Method  of  testing  rigid  hoi's. — The  inspector  must  tap  each 
bolt  and  determine  the  broken  bolts  from  the  sound  or  the  vibration 
of  the  sheet.  If  staybolt  tests  are  made  when  the  boiler  is  filled  with 
water,  there  must  be  not  less  than  50  pounds  pressure  on  the  boiler. 
Should  the  boiler  not  be  under  pressure,  the  test  may  be  made  after 
draining  all  water  from  the  boiler,  in  which  case  the  vibration  of  the 
sheet  will  indicate  any   unsoundness.     The  latter  test  is  preferable. 

23.  Methods  of  testing  flexible  stayholts  with  caps. — All  flexible 
staybolts  having  caps  over  the  outer  ends  shall  have  the  caps  removed 
at  least  once  every  18  months  and  also  whenever  the  United  States  in- 
spector or  the  railroad  company's  inspector  considers  the  removal  de- 
sirable in  order  to  thoroughly  inspect  the  staybolts.  The  firebox  sheets 
should  be  examined  carefully  at  least  once  a  monh  to  detect  any  bulg- 
ing or  indications  of  broken  staybolts. 

24.  Method  of  testing  flexible  staybolts  without  caps. — Flexible 
staybolts  which  do  not  have  caps  shall  be  tested  once  each  monh  the 
same  as  rigid  bolts. 

Each  time  a  hydrostatic  test  is  applied  such  staybolt  test  shall  be 
made  while  the  boiler  is  under  hydrostatic  pressure,  not  less  than  the 
allowed  working  pressure,  and  proper  notation  of  such  tet  made  on 
Form  No.  3. 

25.  Broken  staybolts. — No  boiler  shall  be  allowed  to  remain  in 
service  when  there  are  two  adjacent  staybolts  broken  or  plugged  in 
any  part   of  the  firebox   or   comuustion   chamber,   nor  when   three  or 
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more  are  broken  or  plugged  in  a  circle  4  feet  in  diameter,  nor  when 
five  or  more  are  broken  or  plugged   in  the  entire  boiler. 

26.  Tclltalr  holes. — All  staybolts  shorter  than  8  inches  applied  af- 
ter July  1,  1911,  except  flexible  bolts,  shall  have  telltale  holes  three- 
sixteenths  inch  in  diameter  and  not  le.ss  ;han  1'/,  inches  deep  in  the 
other  end.    The.se  holes  must  be  kei)t  open  at  all  times. 

27.  All  staybolts  shorter  than  8  inches,  except  flexible  bolts  and 
rigid  bolts  which  are  behind  frames  and  braces,  shall  be  drilled  when 
the  locomotive  is  in  the  shop  for  heavy  repairs  and  this  work  must  be 
completed  prior  to  ,luly  1,  1914. 

STF.\.M     (lATlOK.S 

28.  Location  of  gauges. —  Every  boiler  shall  have  at  least  one 
steam  gauge  which  will  correctly  indicate  the  working  pressure.  Care 
must  be  taken  to  locate  the  gauge  so  (hat  it  will  be  kept  reasonably 
cool,  and  can  be  conveniently  read  by  the  enginenien. 

29.  Siphon. — Every  gauge  shall  have  a  siphon  of  ample  capacity 
to  prevent  steam  entering  the  gauge.  The  pipe  connection  shall  enter 
the  boiler  direct  and  shall  be  maintained  steam  tight  between  boiler 
and  gauge.  The  siphon  pipe  and  is  connections  to  the  boiler  must  be 
cleaned   each   time   the   gauge   is  tested. 

30.  Time  of  testing. — Steam  gauges  shall  be  tested  at  least  once 
every  three  months  and  also  when  any  irregularity  is  reported. 

?A.  Method  of  testing. —  Steam  gauges  shall  be  compared  with  an 
accurate  test  gauge  or  dead  weight  tester  and  gauges  found  inaccurate 
shall  be  corrected  before  being  put  into  service. 

32.  Badge  plates. — A  metal  badge  plate  showing  the  allowed  steam 
pressure  shall  be  attached  to  the  boiler  head  in  the  cab.  If  boiler  head 
Is  lagged,  the  lagging  and  jacket  shall  be  cut  away  so  that  the  plate 
can  be  seen. 

33.  Boiler  number. — The  builder's  number  of  the  boiler,  if  known, 
shall  be  stamped  on  the  dome.  If  the  builder's  number  of  the  boiler  can 
not  be  obtained,  an  assigned  number  which  shall  be  used  in  making 
out  specification  cards  shall  be  stamped  on  the  dome. 

SAFETY    VAL\ES 

34.  Ntimber  and  capacity. — Every  boiler  shall  be  equipped  with 
at  least  two  safety  valves,  the  capacity  of  which  shall  be  sufficient  to 
prevent,  under  any  conditions  of  service,  an  accumulation  of  pressure 
more  than  5  per  cent  above  the_  allowed  steam  pressure. 

35.  Setting  of  safety  valves. — Safety  valves  shall  be  set  to  pop  at 
pressures  not  exceeding  6  pounds  above  the  working  steam  pressure. 
When  setting  safety  valves  two  steam  gauges  shall  be  used,  one  of 
which  must  be  so  located  that  it  will  be  in  full  view  of  the  person  en- 
gaged in  setting  such  valves;  and  if  the  pressure  indicated  by  the 
gauges  varies  more  than  3  pounds  they  shall  be  removed  from  the  boiler, 
tested,  and  corrected  before  the  safety  valves  are  set.  Gauges  shall  in 
all  cases  be  tested  immediately  before  the  safety  valves  are  set  or  any 
change  made  in  the  setting.  When  setting  safety  valves  the  water 
level  in  the  boiler  shall  not  be  above  the  highest  gauge  cock. 
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36.  Time  of  testing. — Safety  valves  shall  be  tested  under  steam  at 
least  once  every  three  mon;hs,  and  also  when  any  irregularity  is  re- 
ported. 

WATKK   GLASS    AND  CiAUGE   COCKS. 

37.  Number  and  location. — Every  boiler  shall  be  equipped  with 
at  least  one  water  glass  and  three  gauge  cocks.  The  lowest  gauge 
cock  and  the  lowest  reading  of  the  water  glass  shall  be  not  less  than 
3  inches  above  the  highest  part  of  the  crown  sheet.  I^ocomotive-s  which 
are  not  now  equipped  with  water  glasses  shall  have  them  applied 
on  or  before  July  1,  1912. 

38.  Water  glass  valves. — All  water  glasses  shall  be  supplied  wtih 
two  valves  or  shutoff  cocks,  one  at  the  upper  and  one  at  the  lower 
connection  to  the  boiler,  and  also  a  drain  cock,  so  constructed  and 
located  that  they  can  be  easily  opened  and  closed  by  hand. 

39.  Time  of  cleaning. — The  spindles  of  all  gauge  cocks  and  water 
glass  cocks  shall  be  removed  and  cocks  thoroughly  cleaned  of  scale 
and  sediment  at  least  once  each  month. 

40.  All  water  glasses  must  be  blown  out  and  gauge  cocks  tested 
before  each  trip  and  gauge  cocks  must  be  maintained  in  such  condition 
that  they  can  be  easily  opened  and  closed  by  hand  without  the  aid  of 
a  wrench  or  other  tool. 

41.  Water  and  lubricator  glass  shields. — All  tubular  water  glasses 
and  lubricator  glasses  must  be  equipped  with  a  safe  and  suitable 
shield  which  will  prevent  the  glass  from  flying  in  case  of  breakage, 
and   such  shield  shall  be  properly  maintained. 

42.  Water  glass  lamps. — All  water  glasses  must  be  supplied  with 
a  suitable  lamp  properly  located  to  enable  the  engineer  to  easily  see 
the  water  in  the  glass. 

IN.IECTORS. 

43.  Injectors  must  be  kept  in  good  condition,  free  from  scale,  and 
must  be  tested  before  each  trip.  Boiler  checks,  delivery  pipes,  feed 
water  pipes,  tank  hose  and  tank  valves  must  be  kept  in  good  condi- 
tion, free  from  leaks  and  from  foreign  substances  that  would  obstruct 
the  flow  of  water. 

FLTE    PLUGS. 

44.  Flue  plugs  must  be  provided  with  a  hole  through  the  center 
not  less  than  three-fourths  inch  in  diameter.  When  one  or  more 
tubes  are  plugged  at  both  ends  the  plugs  must  be  tied  together  by 
means  of  a  rod  less  than  five-eighths  inch  in  diameter.  Flue  plugs 
must  be  removed  and  flues  repaired  at  the  first  point  where  such  re- 
pairs can  properly  be  made. 

WASIII.N'G    HOTLERS. 

45.  Time  of  washing.— AU  boilers  shall  be  thoroughly  washed  as 
often  as  the  water  con^litions  require,  but  not  less  frequently  than 
once  each  month.  All  boilers  shall  be  considered  as  having  been  in 
continuous  service  beiween  washouts  unless  the  dates  of  the  days  that 
the  boiler  was  out  of  service  are  properly  certified  on  washout  reports 
and  the  report  of  Inspection. 
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46.  Plugs  to  be  removed. — When  boilers  are  washed,  all  washout, 
arch,  and  water  bar  plugs  must  be  removed. 

47.  Water  tuUfiS. — Special  attention  must  he  given  the  arch  and 
water  bar  tubes  to  see  that  they  are  free  from  .scale  and  sediment. 

48.  Office  record. — An  accurate  record  of  all  locomotive  boiler 
washouts  shall  be  kept  in  the  office  of  the  railroad  company.  The 
following  information  must  be  entered  on  the  day  that  the  boiler  is 
washed: 

(«)    Number  of  locomotive. 
(6)     Date  of  washout. 

(c)  Signature  of  boiler   washer  or  Inspector. 

(d)  Stalement    that    spindles    of    gauge    cocks   and    water-glass 
cocks   were   removed  and   cocks   cleaned. 

(e)  Signature  of  the  boiler  inspector  or  the  employee   who  re- 
moved the  spindles  and  cleaned  tlie  cocks. 

STEAM    LKAKS. 

49.  Leaks  under  lugging. — If  a  serious  leak  develops  under  the 
lagging,  an  examination  must  be  made  and  the  leaked  located.  If 
the  leak  is  found  to  be  due  to  a  crack  in  the  shell  or  to  any  other  de- 
fect which  may  reduca  safety,  ihe  boiler  must  be  takan  out  of  service 
at  once,  thoroughly  repaired,  and  reported  to  be  in  satisfactory  con- 
dition before  it  is  returned  lo  service. 

50.  Leaks  t?i  fr^nt  of  enginemen. — All  steam  valves,  cocks,  and 
joints,  studs,  bolts,  and  seams  shall  be  kept  in  such  repair  that  they 
will  not  emit  steam  in  front  of  the  enginemen,  so  as  ;o  obscure  their 
vision. 

FILING    KKI'OKTS. 

51.  Report  0/  inspection. — Not  less  than  once  each  month  and 
wi.hln  10  days  after  each  inspection  a  report  of  inspection.  Form  No. 
1,  size  6  by  9  inches,  shall  be  filed  with  the  district  inspector  of  lo- 
comotive boilers  for  each  locomotive  used  by  a  railroad  company, 
and  a  copy  shall  be  filed  in  the  office  of  the  chief  mechanical  officer 
having  charge  of  the  locomotive. 

52.  A  copy  of  the  monthly  inspection  report,  Form  No.  1,  or  an- 
nual inspection  report,  Form  No.  3,  properly  filled  out,  shall  be  placed 
under  glass  in  a  conspicious  place  in  the  cab  of  the  locomotive  before 
the  boiler  inspected  is  put  into  service. 

53.  Not  less  than  once  each  year  and  wiihin  10  days  after  hydro- 
static and  other  required  tests  have  been  completed  a  report  of  such 
tests  showing  general  condition  of  the  boiler  and  repairs  made  shall 
be  submitted  on  Form  No.  3,  1  size  6  by  9  inches,  and  filed  with  the 
district  inspector  of  locomotive  boilers,  and  a  copy  shall  be  filed  in 
the  office  of  the  chief  mechanical  officer  having  charge  of  the  locomo- 
tive. The  monthly  report  will  not  be  required  for  the  month  in  which 
this  report  is  filed. 

1  Form  No.  3  should  be  printed  on  yellow  paper. 
Note. — Samples  of  boiler   forms   1,  3,  and  4   indicating  exact  size, 
color,   weight,  and  grade  of  paper  will  be   furnished  on  application. 
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54.  (a)  Specification  card. — A  specification  card,  size  8  by  IOV2 
inches,  Form  No.  4,  containing  the  resnlts  of  the  calculations  made 
in  determining  the  working  pressure  and  other  necessary  data  shall 
be  filed  in  the  office  of  the  chief  inspector  of  locomotive  boilers  for 
each  locomotive  boiler.  A  copy  shall  be  filled  in  the  office  of  the  chief 
mechanical  officer  having  charge  of  the  locomotive.  Every  specifica- 
tion card  sail  be  verified  by  the  oath  of  Ihe  engineer  making  the  cal- 
culations, and  shall  be  approved  by  the  chief  mechanical  officer.  These 
specification  cards  shall  be  filed  as  promptly  as  thorough  examination 
and  accurate  calculation  will  permit.  Where  accurate  drawings  of 
boilers  are  available,  the  data  for  specification  card.  Form  No.  4,  may 
be  taken  from  the  drawings,  and  such  specification  cards  must  be 
completed  and  forwarded  prior  to  July  1,  1912.  Where  accurate  draw- 
ings are  not  available,  the  required  data  must  be  obtained  at  the  first 
opportunity  when  general  repairs  are  made,  or  when  flues  are  re- 
moved. Specification  cards  must  be  forwarded  within  one  month 
after  examination  has  been  made,  and  all  examinations  must  be  com- 
pleted and  specification  cards  filed  prior  to  July  1,  1913,  flues  being 
removed  if  necessary  to  enable  the  examination  to  be  made  before 
this  date. 

(b)  When  any  repairs  or  changes  are  made  which  affect  the  data 
shown  on  the  specification  card  a  corrected  card  or  an  alteration  re- 
port on  an  approved  form,  size  8  by  IQi/^  inches,  properly  certified  to, 
giving  details  of  such  changes,  shall  be  filed  within  30  days  from  the 
date  of  their  completion.     This  report  should   cover: 

A.  Application  of  new  barrel  or  domes. 

B.  Application  of  patches  to  barrels  or  domes  of  boilers  or  to 
portion  of  wrapper  sheet  of  crown  bar  boilers  which  is  not  supported 
by  etaybolts. 

C.  Longitudinal  seam  reinforcements. 

D.  Changes  in  size  or  number  of  braces,  giving  maximum  stress. 

E.  Initial  application  of  superheaters,  arch  or  waterbar  tubes, 
giving  number  and  dimensions  of  tubes. 

F.  Changes  in  number  or  capacity  of  safeiy  valves. 

Report  of  patches  should  be  accompanied  by  a  drawing  or  blue 
print  of  the  patch,  showing  its  location  in  regard  to  the  center  line 
of  boiler,  giving  all  necessary  dimensions,  and  showing  the  nature 
and  location  of  the  defect.  Patches  previously  applied  should  be 
reported  the  first  time  the  boiler  is  stripped  to  permit  an  examination. 

ACCIDENT    REPORTS. 

55.  In  the  case  of  an  accident  resulting  from  failure,  from  any 
cause,  of  a  locomotive  boiler  or  any  of  its  appurtenances,  resulting 
in  serious  injury  or  death  to  one  or  more  persons,  the  carrier  owning 
or  operating  such  locomotive  shall  immediately  transmit  by  wire  to 
the  chief  inspector  of  locomotive  boilers,  at  his  office  in  Washington, 
D.  C,  a  report  of  such  accident,  seating  the  nature  of  the  accident, 
the  place  at  which  it  occurred,  as  well  as  where  the  locomotive  may  be 
inspected,  which  wire  shall  be  immediately  confirmed  by  mail,  giving 
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a  full  detailed  report    of    such    accident,    stating,    so    far    as    may    be 
known,  the  causes  and  giving  a  complf^p  list  cif  th<»  killed  nr  injured. 

OKIIKK. 

At  a  General  Session  of  the  Inters'.ate  Commerce  Commission,  held 
al  its  office  in  Washington.  D.  ('.,  on  the  11th  day  of  October,  A.  D. 
1915. 
In  the  Matter  of  Rules  and  Instructions  for  the  Inspection  and  Testin{/ 
of  S(<'a?n.  Locomotives  an^d  Tenders  in  Accordance  wUh  Act  of 
Febrtiary  77.   /.''//.  Amended  March   '/,  i.9/J. 

Whereas  the  act  of  March  4,  1915  (Public— No.  318,  Sixty-third 
Congress),  amending  the  act  of  February  17,  1911,  making  said  act 
apply  to  and  include  the  entire  locomotive  and  tender  and  all  their 
parts,  requires,  among  other  things,  that  each  carrier  subject  to  this 
act  shall  file  i'.s  rules  and  instructions  for  the  inspection  of  locomo- 
tives and  tenders  with  the  chief  inspector  within  three  months  after 
the  approval  of  the  act,  and  after  hearing  and  approval  by  the  Inter- 
state Commerce  Commission  such  rules  and  ins  ructions,  with  such 
modifications  as  the  Comission  requires,  shall  become  obligatory  upon 
such  carrier:  Provided,  however.  That  if  any  carrier  subject  to  this 
act  shall  fail  to  file  iis  rules  and  instructions  the  chief  inspector 
shall  prepare  rules  and  instructions  not  inconsistent  therewith  for 
the  inspection  of  locomotives  and  tenders,  to  be  observed  by  such  car- 
rier, which  rules  and  instructions  being  approved  by  the  Intersta' e 
Commerce  Commission  and  a  copy  thereof  being  served  on  the  presi- 
dent, eeneral  manager,  or  general  superin'.endent  of  such  carrier 
shall  be  obligatory,  and  a  violation  thereof  punished  as  provided  in 
said  act;  and 

Wiiereas  at  the  expiration  of  the  period  of  three  months  after 
the  approval  of  said  act,  the  carriers  having  filed  a  code  of  rules  pre- 
pared by  their  committee  as  a  basis  for  discussion  only,  and  having 
expressed  a  desire  through  their  committee  that  the  chief  inspector 
prepare  a  suitable  code  of  rules  for  the  inspection  of  locomo  ives 
and  tenders;    and 

Whereas  the  chief  inspector  thereupon,  in  accordance  witli  the 
law  and  with  the  expressed  desire  of  the  carriers,  proceeded  to  pre- 
pare for  submission  (o  the  Interstate  Commerce  Commission  for  ap- 
proval rules  and  instructions  for  the  inspection  of  locomotives  and 
tenders  and  all  their  parts;    and 

Whereas  upon  due  notice  there  came  on  a  hearing  before  the  Inter- 
state Commerce  Commission  on  September  28  to  October  2,  1915,  in- 
clusive, in  the  matter  of  approval  and  establishment  of  the  rules  and 
instructions  prepared  by  the  said  chief  inspector:     and 

Whereas  at  the  hearing  aforesaid  the  rules  and  instruc.ions  pre- 
pared by  the  chief  inspector  were  submitted  to  the  Commission  for 
approval,  and  all  parties  appearing  at  said  hearing  were  fully  heard 
in  respect  to  the  matters  involved;    and 

Whereas  all  of  the  rules  prepared  by  the  chief  inspector  having 
been  agreed  to  by  representatives  of  the  railroad  employees,  and  all 
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except  rules  numbered  18,  29.  and  31  having  been  agreed  to  by  repre- 
sentatives of  the  carriers;    and 

Whereas  It  appearing  that  the  interests  of  all  may  be  best  served 
by  the  immediate  promulgation  of  the  rules  which  have  been  agreed  to, 
thus  avoiding  the  delay  incident  to  the  consideration  of  evidence  and 
briefs  with  respect  to  the  said  rules  numbered  18,  29,  and  31,  which 
will  be  acted  on  later,  the  said  rules  and  instructions  having  been 
fully  considered  by  the  Commission: 

It  is  ordered.  That  the  said  rules  and  instructions  for  the  inspection 
of  locomotives  and  tenders  and  'all  their  parts,  as  follow-s,  be,  and  the 
same  are  nereby,  approved,  and  from  and  after  the  1st  day  of  January, 
1916,  shall  be  observed  by  each  and  every  common  carrier  subject  to 
the  provisions  of  the  act  of  Congress  aforesaid  as  the  minimum  re- 
quirements: Provided.  That  nothing  herein  contained  shall  be  con- 
strued as  prohibiting  any  carrier  from  enforcing  additional  rules 
and  instructions  not  inconsistent  with  the  foregoing,  tending  to  a 
greater  degree  of  precaution  against  accidents. 

It  is  further  oMered,  That  changes  required  by  paragraph  2  of 
rule  16,  the  first  sentence  of  rule  17,  paragraph  2  of  rule  22,  paragraph 
2  of  rule  43,  the  first  sentence  of  rule  47,  paragraph  1  of  rule  50,  rule 
51,  and  paragraph  3  of  rule  52  shall  be  made  the  first  time  locomotives 
are  shopped  for  general  or  heavy  repairs,  but  must  be  completed  before 
January  1,  1917. 

By  the  Commission. 

[seal.]  GEORliE    B.    McGlNTY, 

Secretary. 


At  a  General  Session  of  the  Interstate  Commerce  Commission,  held 
at  its  oflSce  in  Washington,  D.  C,  on  the  26th  day  of  December,  A. 
D.  1916. 
In  the  m.atter  of  rules  and  instructions  for  the  inspection  and  testing 
of  steam  locomotives  and  t^enders  in  accordance  with  act  of  Feb- 
ruary 11,  1911,  amended  March  .'/,  1915. 

It  appearing,  That  the  act  of  March  4,  1915  (Public — No.  318,  sixty- 
third  Congress),  amending  the  act  of  February  17,  1911,  making  said 
act  apply  to  and  include  the  entire  locomotive  and  tender  and  all  their 
parts,  requires,  among  other  things,  that  each  carrier  subject  to  said 
act  shall  file  its  rules  and  instructions  for  the  inspection  of  locomotives 
and  tenders  and  appurtenances  thereof  with  the  chief  inspector  with- 
in three  months  after  the  approval  of  the  act  and  after  hearing  and 
approval  by  the  Interstate  Commerce  Commission,  such  rules  and  in- 
structions, with  such  modifications  as  the  Commission  requires,  shall 
become  obligatory  upon  such  carrier:  Provided,  however.  That  if  any 
carrier  subject  to  said  act  shall  fail  to  file  its  rules  and  instructions, 
the  chief  inspector  shall  prepare  rules  and  instructions  not  incon- 
sistent therewith  for  the  inspection  of  locomotives  and  tenders,  to 
be  observed  by  such  carrier;  which  rules  and  instructions  being  ap- 
proved by   the   Interstate  Commerce  Commission   and   a  copy  thereof 
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being  served  on  the  president,  general  manager,  or  general  super- 
intendent of  such  carrier,  shall  be  obligatory,  and  a  violation  thereof 
punished  as  provided  in  said  act. 

It  further  appearing.  That  a  full  investigation  has  been  had  and 
that  there  has  been  a  full  hearing  and  consideration  by  the  Commis- 
sion of  evidence,  briefs,  and  arguments  with  respect  to  the  rules 
numbered  29  and  31  of  the  rules  and  instructions  for  inspection  and 
testing  of  steam  locomotives  and  tenders,  as  submitted  by  the  chief 
inspector  and  referred  to  in  the  order  of  the  Commission  dated  Octo- 
ber 11,  1915; 

It  is  ordered.  That  said  rules  numbered  29  and  31  of  the  order  of 
the  Commission  dated  October  11,  1915,  providing  rules  and  instruc- 
tions for  inspection  and  testing  of  steam  locomotives  and  tenders  to 
be  observed  by  each  and  every  common  carrier  subject  to  the  act  of 
Congress  aforesaid  as  the  minimum  requirements,  shall  be  as  follows: 

LIGHTS. 

29.  Loeomotives  used  in  road  service. — Each  locomotive  used  in 
road  service  between  sunset  and  sunrise  shall  have  a  headlight  which 
shall  afford  sufficient  illumination  to  enable  a  person  in  the  cab  of 
such  locomotive  who  possesses  the  usual  visual  capacity  require-d  of 
locomotive  enginemen,  to  see  in  a  clear  atmosphere,  a  dark  object  as 
large  as  a  man  of  average  size  standing  erect  at  a  distance  of  at  least 
800  feet  ahead  and  in  front  of  such  headlight;  and  such  headlight  must 
be  maintained  in  good  condition. 

Each  locomotive  used  in  road  service,  which  is  regularly  required  to 
run  backward  for  any  portion  of  its  trip,  except  to  pick  up  a  detached 
portion  of  its  train,  or  in  making  terminal  movements,  shall  have  on 
its  rear  headlight  which  shall  meet  the  foregoing  requirements. 

Such  headlights  shall  be  provided  with  a  device  whereby  the  light 
from  same  may  be  diminished  in  yards  and  at  stations  or  when  meet- 
ing trains. 

When  two  or  more  locomotives  are  used  in  the  same  train,  the 
leading  locomotive  only  will  be  required  to  display  a  headlight. 

31.  Locomotives  used  in  yard  service. — Each  locomotive  used  in 
yard  service  between  sunset  and  sunrise  shall  have  two  lights,  one 
located  on  the  front  of  the  locomotive  and  one  on  the  rear,  each  of 
which  shall  enable  a  person  in  the  cab  of  the  locomotive  under  the 
conditions,  including  visual  capacity,  set  forth  in  rule  29,  to  see  a 
dark  object  such  as  there  described  for  a  distance  of  at  least  300  feet 
ahead  and  in  front  of  such  headlight;  and  such  headlights  must  be 
maintained  in  good  condition. 

It  is  further  ordered.  That  the  said  rules  numbered  29  and  31  shall 
apply  to  all  locomotives  constructed  after  July  1,  1917,  and  for  loco- 
motives constructed  prior  to  that  date  the  changes  required  by  the 
above  rules  shall  be  made  the  first  time  locomotives  are  shopped  for 
general  or  heavy  repairs  after  July  1,  1917,  and  all  locomotives  must 
be  so  equipped  before  July  1,  1920. 

By  the  Commission: 

[seal.]  George  B.  McGinty, 

Secretary. 
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ORDER. 

At  a  General  Session  of  the  Interstate  Commerce  Commission,  held  at 

its  office  in  "Washington,  D.  C,  on  the  1st  day  of  September,  A.  D. 

1916. 
In  the  matter  of  rules  and  i^istj-uctions  for  the  inspection  and  testing 

of  steaiti  locomotives  and  tenders  in  accordance  ivith  act  of  Fehru- 

art/  17.  Iflll,  amended  March  .'/.  1915. 

On  further  consideration  of  the  above  entitled  matter, 

It  is  ordered,  That  the  last  paragraph  of  the  order  of  June  6,  1916, 
entered  herein  be,  and  the  same  is  hereby,  amended  so  as  to  read  as 
follows:  "It  is  further  ordered  that  said  rules  29  and  31  be,  and  they 
are  hereby,  made  applicable  to  all  new  steam  locomotives  put  in  ser- 
vice subsequent  to  January  1,  1917,  and  to  all  steam  locomotives  given 
general  overhauling  subsequent  to  January  1,  1917,  and  that  all  steam 
locomotives  subject  to  the  rules  be  equipped  in  conformity  therewith 
not  later  than  January  1,  1920." 

By  the  Commission: 

[seal.]  Georgk  B.  McGinty, 

Secretary. 

order. 
At  a   General    Session  of   the   Interstate   Commerce   Commission,   held 

at  its  office  in  Washington,  D.  C,  on  the  30th  day  of  June,  A.  D. 

1916. 
In  the  matter  of  rules  and  instructions  for  the  inspection  and  testing 

of  steam  locomotives  and  tenders  in  accordance  with  act  of  Febru- 
ary 11,  1911,  amended  March  //,  1915. 

To  avoid  confusion  on  account  of  duplication  of  numbers  of  the 
locomotive  boiler  inspection  rules,  and  for  more  convenient  reference. 

It  is  ordered,  That  the  rules  and  instructions,  numbered  from  1 
to  62,  inclusive,  for  the  inspection  and  testing  of  steam  locomotives 
and  tenders,  as  prescribed  by  the  Commission's  orders  of  October  11, 
1915,  and  June  6,  1916,  shall  be  numbered  from  101  to  162,  inclusive. 

By  the  Commission: 

[seal.]  George  B.  McGinty, 

Secretary. 

RULES  AND  INSTRUCTIONS  FOR  INSPECTION  AND  TESTING  OP 
STEAM  LOCOMOTIVES  AND  TENDERS. 

IN  ACCORDANCE  WITH  THE  ACT  OP  MARCH  4,  1915,  AMENDING 

THE  ACT  OF  FEBRUARY  17,  1911. 

Approved   by   orders   of   the    Interstate    Commerce   Commission,   dated 

October  11,  1915,  June  6,  1916,  and  June  30,  1916. 

101.  The  railroad  company  will  be  held  responsible  for  the  general 
design,  construction,  and  maintenance  of  locomotives  and  tenders  under 
its  control. 

102.  The  mechanical  officer  in  charge,  at  each  point  where  re- 
pairs are  made,  will  be  held  responsible  for  the  inspection  and  repair 
of  all   parts   of  locomotives  and   tenders   under   his   jurisdiction.     He 
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must  know  that  inspec'Lions  are  made  as  required  and  that  the  de- 
fects are  properly  repaired  before  the  locomotive  is  returned  to  ser- 
vice.. 

103.  The  term  "inspector"  as  used  in  these  rules  and  instructions 
means,  unless  otherwise  specified,  the  railroad  company's  inspector. 

104.  Each  locomotive  and  tender  siiall  be  inspected  after  each  trip, 
or  day's  work,  and  the  defec's  found  reported  on  an  approved  form  to 
the  proper  representative  of  the  company.  This  form  shall  show  the 
name  of  the  railroad,  the  initials  and  number  of  ihe  locomotive,  the 
place,  date,  and  time  of  the  inspection,  the  defects  found,  and  the  sig- 
nature of  the  employee  making  the  inspection.  The  report  shall  be  ap- 
proved by  the  foreman,  with  proper  written  explanation  made  thereon 
for  defects  reported  which  were  not  repaired  before  the  locomotive  is 
returned  to  service.  The  report  shall  then  be  filed  in  the  office  of  the 
railroad  company  at  the  place  where  the  inspection  is  made. 

ASU    PANS 

105.  (a)  Ash  pans  shall  be  securely  supported  and  maintained  in 
safe  and  suitable  condition  for  service. 

(b)  Locomotives  built  after  January  1,  1916,  shall  have  ash  pans 
supported  from  mud  rings  or  frames.  Locomotives  built  prior  to  Jan- 
uary 1,  191G,  which  do  nol  have  the  ash  pans  supported  from  mud  rings 
on  frames  shall  be  changed  when  the  locomotive  receives  new  firebox. 

(c)  The  operating  mechanism  of  all  ash  pans  shall  be  so  arranged 
that  it  may  be  safely  operated,  and  maintained  in  safe  and  suitable 
condition  for  service. 

((Z)    No  part  of  ash  pan  shall  be  less  than  2y^  inches  above  the  rail. 

BRAKE   AND    SIGNAL    KQUIPMK.NT. 

106.  It  must  be  known  before  each  trip  that  the  brakes  on  loco- 
motive and  tender  are  in  safe  and  suitable  condition  for  service;  that 
the  air  compressor  or  compressors  are  in  condiiion  to  provide  an  ample 
supply  of  air  for  the  service  in  which  the  locomotive  is  put;  that  the 
devices  for  regulating  all  pressures  are  properly  performing  their  func- 
tions; that  the  brake  valves  work  properly  in  all  positions;  and  that  the 
water  has  been  drained  from  the  air  brake  system. 

107.  (a)  Compressors. — The  compressor  or  compressors  shall  be 
tested  for  capacity  by  orifice  test  as  often  as  conditions  may  require, 
but  not  less  frequently  than  once  each  three  months. 

(ft)  The  diameter  of  orifice,  speed  of  compressor,  and  the  air  pres- 
sure to  be  maintained  for  compressors  in  common  use  are  given  in  the 
following  table: 
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Make. 

Size  com- 
pressor. 

Single 

strokes  per 

minute. 

Diameter 
of  orifice. 

Air  pressure 
maintained. 

Westinghouse 

9i 

120 
100 
100 
120 
100 
100 

Inches. 

a 

3 

1  i5 

il 
if 

Pounds. 

60 

Do           

11 

8ic.c 

2a 

60 

Do 

60 

New  York 

60 

Do 

Do 

6a 

5b 

60 
60 

For  diagram  of  orifice  see  figure  No.  14. 

This  table  shall  be  used  for  altitudes  to  and  including  1,000  feet. 
For  aliitudes  over  1,000  feet  the  speed  of  compressor  may  be  increased 
5  single  strokes  per  minute  for  each  1,000  feet  increase  in  altitude. 

108.  (a)  Testing  main  reservoirs. — Every  main  reservoir  before 
being  put  into  service,  and  at  least  once  each  12  months  thereafter, 
shall  be  subjected  to  hydrostatic  pressure  not  less  than  25  per  cent  a- 
bove  the  maximum   allowed  air  pressure. 

(ft)  The  entire  surface  of  the  reservoir  shall  be  hammer  tes.ed 
each  lime  the  locomotive  is  shopped  for  general  repairs,  but  not  less 
frequently  than  once  each  18  months. 

109.  (a)  Air  gauges. — Air  gauges  shall  be  so  located  that  they  may 
be  conveniently  read  by  the  engineer  from  his  usual  position  in  the 
cab.  Air  gauges  shall  be  tested  at  least  once  each  three  months,  and 
also  when  any  irregularity  is  reported. 

(ft)  Air  gauges  shall  be  compared  with  an  accurate  test  gauge  or 
dead  weight  tester,  and  gauges  found  incorrect  shall  be  repaired  before 
they  are  returned  to  service. 

110.  Time  of  cleaning. — Distributing  or  control  valves,  reducing 
valves,  triple  valves,  straight-air  double-check  valves,  dirt  collectors, 
and  brake  cylinders  shall  be  cleaned  and  brake  cylinders  lubricated  as 
often  as  conditions  require  to  maintain  them  in  a  safe  and  suitable  con- 
dition for  service,  but  not  less  frequently  than  once  each  six  months. 

111.  (a)  Stenciling  dates  of  tests  and  cleaning^ — The  date  of  testing 
or  cleaning,  and  the  initials  of  the  shop  or  station  at  which  the  work 
is  done,  shall  be  legibly  stenciled  in  a  conspicuous  place  on  the  par^s, 
or  placed  on  a  card  displayed  under  glass  in  the  cab  of  ;he  locomotive, 
or  stamped  on  metal  tags.  When  metal  tags  are  used,  the  height  of 
letters  and  figures  shall  be  not  less  than  three-eighths  inch,  and  the 
tags  located  as  follows: 

(&)  One  securely  attached  to  brake  pipe  near  automatic  brake 
valve,  which  will  show  the  date  on  which  the  distributing  valve,  con- 
trol valve  or  triple  valves,  reducing  valves,  straight-air  double-check 
valves,  dirt  collectors,,  and  brake  cylinders  were  cleaned  and  cylinders 
lubricated. 
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(c)  One  securely  attached  to  air  compressor  seam  pipe,  which  will 
show  the  date  on  which  the  compressor  was  tested  hy  orifice  test. 

(d)  One  securely  attached  to  the  return  pipe  near  main  reservoir 
which  will  show  the  date  on  which  the  hydrostatic  test  was  applied  to 
main   reservoirs. 

112.  (a)  Piston  travel. — The  minimum  piston  travel  shall  be  suffi- 
cient to  provide  proper  brake  shoe  clearance  when  the  brakes  are  re- 
leased. 

(b)  The  maximum  piston  travel  when  locomotive  is  standing  shall 
be  as  follows: 

Inches. 

Cam  type  of  driving  wheel  brake  3 '/a 

Other  forms  of  driving  wheel  brake   6 

Engine  truck   brake    8 

Tender   brake    9 

113.  (a)  Foundation  brake  gear. — Foundation  brake  gear  shall 
be  maintained  in  a  safe  and  suitable  condition  for  service.  Levers, 
rods,  brake  beams,  hangers,  and  pins  shall  be  of  ample  strength,  and 
shall  not  be  fouled  in  any  way  which  will  affect  the  proper  operatio?j 
of  the  brake.  All  pins  shall  be  properly  secured  in  place  with  cotters, 
split  keys,  or  nuts.  Brake  shoes  must  be  properly  applied  and  kept  ap- 
proximately in  line  with  the  tread  of  the  wheel. 

(6)  No  part  of  the  foundation  brake  gear  of  the  locomotive  or 
tender  shall  be  less  than  2'/o  inches  above  rails. 

114  (a)  Leakage. — Main  reservoir  leakage;  leakage  from  main 
reservoir  and  related  piping  shall  not  exceed  an  average  of  3  pounds 
per  minute  in  a  test  of  three  minutes'  duration,  made  after  the  pres- 
sure has  been  reduced  40  per  cent  below  maximum  pressure. 

(b)  Brake   pipe  leakage  shall   not  exceed   5   pounds  per   minute. 

(c)  Brake  cylinder  leakage. — With  a  full  service  application  from 
maximum  brake  pipe  pressure,  and  with  communication  to  the  brake 
cylinders  closed,  the  brakes  on  the  locomotive  and  tender  shall  re- 
main applied  not  less  than  five  minutes. 

115.  Train  signal  system. — The  train  signal  system,  when  used, 
shall  be  tested  and  known  to  be  in  safe  and  suitable  condition  for 
service  before  each  trip. 

C.VBS,    \V.\RNING    SIGNALS,    AND    SANDERS. 

116  (a).  Cabs. — Cabs  shall  be  securely  attached  or  braced  and 
maintained  in  a  safe  and  suitable  condition  for  service.  Cab  windows 
shall  be  so  located  and  maintained  that  the  enginemen  may  have  a  clear 
view  of  track  and  signals  from  their  usual  and  proper  positions  in  the 
cab. 

(b)  Road  locomotives  used  in  regions  where  snowstorms  are  gen- 
erally encountered  shall  be  provided  with  what  is  known  as  a  "clear 
vision"  window,  which  is  a  window  hinged  at  the  top  and  placed  in 
the  glass  in  each  front  cab  door  or  window.  These  windows  shall  be 
not  less  than  5  inches  high,  located  as  nearly  as  possible  in  line  of  the 
enginemen's  vision,  and  so  constructed  that  they  may  be  easily  opened 
or  closed. 
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(c)  Steam  pipes  shall  not  be  fastened  to  the  cab.  On  new  con- 
struction or  when  renewals  are  made  of  iron  or  steel  pipe  subject  to 
boiler  pressure  in  cabs,  it  shall  be  what  is  commercially  known  as 
double  strength  pipe,  with  extra  heavy  valves  and  fittings. 

117.  Cab  apro7is. — Cab  aprons  shall  be  of  proper  length  and  width 
to  insure  safety.  Aprons  must  be  securely  hinged,  maintained  in  a 
safe  and  suitable  condition  for  service,  and  roughened,  or  other  pro- 
vision made,  to  afford  secure  footing. 

119.  Cylinder  cocks. — Necessary  cylinder  cocks,  operative  from 
cab  of  locomotive,  shall  be  provided  and  maintained  in  a  safe  and  suit- 
able condition  for  service. 

120.  Sandeis. — Locomotives  shall  be  equipped  with  proper  sanding 
apparatus,  which  shall  be  maintained  in  safe  and  suitable  condition  for 
service,  and  tested  before  each  trip.  Sand  pipes  must  be  securely 
fastened  in  line  with  the  rails. 

121.  Whistle. — Each  locomotive  must  be  provided  with  a  suitable 
steam  whistle,  so  arranged  that  it  may  be  conveniently  operated  by 
the  engineer. 

DRAW     GEAR     AND     DRAFT    GEAR. 

122  (a).  Draw  gear  between  locomotive  and  tender. — The  draw 
gear  between  the  locomotive  and  tender,  together  with  the  pins  and 
fastenings,  shall  be  maintained  in  safe  and  suitable  condition  for 
service.  The  pins  and  drawbar  shall  be  removed  and  carefully  ex- 
amined for  defects  not  less  frequently  than  once  each  three  months. 
Suitable  means  for  securing  the  drawbar  pins  in  place  shall  be  provided. 
Inverted  drawbar  pins  shall  be  held  in  place  by  plate  or  stirrup. 

(b)  Two  or  more  safety  bars  or  safety  chains  of  ample  strength 
shall  be  provided  between  locomotive  and  tender,  maintained  in  safe 
and  suitable  condition  for  service,  and  inspected  at  the  same  time  draw 
gear  is  Inspected. 

(c)  Safety  chains  or  safety  bars  shall  be  of  the  minimum  length 
consistent  with  the  curvature  of  the  railroad  on  which  the  locomotive 
is  operated. 

id)  Lost  motion  between  locomotives  and  tenders  not  equipped 
with  spring  buffers  shall  be  kept  to  a  minimum,  and  shall  not  exceed 
one-half  inch. 

(e)  When  spring  buffers  are  used  between  locomotive  and  tender 
the  spring  shall  be  applied  with  not  less  than  three-fourths  inch  com- 
pression, and  shall  at  all  times  be  under  sufficient  compression  to  keep 
the  chafing  faces  in  contact. 

123.  Chafing  irons. — Chafing  irons  of  such  radius  as  will  permit 
proper  curving  shall  be  securely  attached  to  locomotive  and  tender,  and 
shall  be  maintained  in  condition  to  permit  free  movement  laterally  and 
vertically. 

124.  Draft  gear. — Draft  gear  and  attachments  on  locomotives  and 
tenders  shall  be  securely  fastened,  and  maintained  in  safe  and  suitable 
condition  for  service. 
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DRIVING    OKAR. 

125.  Crossheads. — Crossheads  shall  be  maintained  in  a  safe  and 
suitable  condition  for  service,  with  not  more  than  one-fourth  inch 
vertical  or  fixe-sixteenths  inch  lateral  plaj'  between  crossheads  and 
guides. 

126.  Guides. — Guides  must  be  securely  fastened  and  maintained 
in  a  safe  and  suitable  condition  for  service. 

127  (a)  Pistons  and  piston  rods. — Pistons  and  piston  rods  shall  be 
maintained  in  safe  and  suitable  condition  for  service.  Piston  rods 
shall  be  carefully  examined  for  cracks  each  time  they  are  removed, 
and  shall  be  renewed  if  found  defective. 

(6)  All  piston  rods  applied  after  January  1,  191G,  shall  have  the 
date  of  application,  original  diameter,  and  kind  of  material  legibly 
stamped  on  or  near  the  end  of  rod. 

128  (a)  Rods,  main  and  side. — Cracked  or  defective  main  or  side 
rods  shall  not  be  continued  in  service. 

(&)  Autogenous  welding  of  broken  or  cracked  main  and  side  rods 
not  permitted. 

(c)  Bearings  and  bushings  shall  so  fit  the  rods  as  to  be  in  a  safe 
and  suitable  condition  for  service,  and  means  be  provided  to  prevent 
bushings  turning  in  rod.  Straps  shall  fit  and  be  securely  bolted  to 
rods. 

(d)  The  total  amount  of  side  motion  of  rods  on  oronk  pins  .shall 
not  exceed  one-fourth  inch. 

(e)  Locomotives  used  in  road  service. — The  bore  of  main  rod 
bearings  shall  not  exceed  pin  diameters  more  than  three  thirty-seconds 
inch  at  front  or  back  end.  The  total  lost  motion  at  both  ends  shall 
not  exceed  five  thirty-seconds  inch. 

(/)  The  bore  of  side  rod  bearings  shall  not  exceed  pin  diameters 
more  than  five  thirty-seconds  inch  on  main  pin,  nor  more  than  three- 
sixteenths  inch  on  other  pins. 

(g)  LocomotitTes  used  in  yard  service. — The  bore  of  main  rod 
bearings  shall  not  exceed  pin  diameters  more  than  one-eighth  inch  at 
front  end  or  five  thirty-seconds  inch  at  back  end. 

(h)  The  bore  of  side  rod  bearings  shall  not  exceed  pin  diameter 
more  than  three-sixteenths  inch. 

(i)  Oil  and  grease  cups  shall  be  securely  attached  to  rods,  and 
grease  cup  plugs  shall  be  equipped  with  suitable  fastenings. 

LKiHTS. 

129.  (a)  Loiomotives  used  in  road  service. — Each  locomotive  used 
in  road  service  l-etween  sunset  and  sunrise  shall  have  a  headlight  which 
shall  afford  sufficient  illumination  to  enable  a  person  in  the  cab  of 
such  locomotive  who  possesses  the  usual  visual  capacity  required  of 
locomotive  enginemen,  to  see  in  a  clear  atmosphere,  a  dark  object  as 
large  as  a  man  of  average  size  standing  erect  at  a  distance  of  at  least 
800  feet  ahead  and  in  front  of  such  headlight;  and  such  headlight  must 
be  maintained  in  good  condition. 
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(6)  Each  locomotive  used  in  road  service,  which  is  regularly  re- 
quired to  run  backward  for  any  portion  of  its  trip,  except  to  pick  up 
a  detached  portion  of  its  train,  or  in  making  terminal  movements, 
shall  have  on  its  rear  a  headlight  which  shall  meet  the  foregoing 
requirements. 

(c)  Such  headlights  shall  be  provided  with  a  device  whereby  the 
light  from  same  may  be  diminished  in  yards  and  at  stations  or  when 
meeting  trains. 

(d)  When  two  or  more  locomotives  are  used  in  the  same  train, 
the  leading  locomotive  only  will  be  required  to  display  a  headlight. 

130.  Classification  lamps. — Each  locomotive  used  in  road  service 
shall  be  provided  with  such  classification  lamps  as  may  be  required 
by  the  rules  of  the  railroad  company  operating  the  locomotive.  When 
such  classification  lamps  are  provided  they  shall  be  kept  clean  and 
maintained  in  safe  and  suitable  condition   for  service. 

131.  Locomotives  used  in  yard  service. — Each  locomotive  used  in 
yard  service  between  sunset  and  sunrise  shall  have  two  lights,  one 
located  on  the  front  of  the  locomotive  and  one  on  the  rear,  each  of  which 
shall  enable  a  person  in  the  cab  of  the  locomotive  under  the  conditions, 
including  visual  capacity,  set  forth  in  rule  129.  to  see  a  dark  object 
such  as  there  described  for  a  distance  of  at  least  300  feet  ahead  and 
in  front  of  such  headlight;  and  such  headlights  must  be  maintained  in 
good  condition. 

132.  Cat)  lights. — Each  locomotive  used  between  sunset  and  sunrise 
shall  have  cab  lamps  which  will  provided  sufficient  illumination  for 
the  steam,  air,  and  water  gauges  to  enable  the  enginemen  to  make  nec- 
essary and  accurate  readings  from  their  usual  and  proper  positions  in 
the  cab.  These  lights  shall  be  so  located  and  constructed  that  the 
light  will  shine  only  on  those  parts  requiring  illumination.  Loco- 
motives used  in  road  service  shall  have  an  additional  lamp  conven- 
iently located  to  enable  the  persons  operating  the  locomotive  to  easily 
and  accurately  read  train  orders  and  time  tables  and  so  constructed 
that  it  may  be  readily  darkened  or  extinguished. 
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133  («).  Driving,  trailing,  an  engine  truck  axles. — Driving,  trail- 
ing, and  engine  truck  axels  with  any  of  the  following  defects  shall 
not  be  continued  in  service: 

(&)  Bent  axle;  cut  journals  that  can  not  be  made  to  run  cool  with- 
out turning;  seamy  journals  in  steel  axles;  transverse  seams  in  iron 
axles,  or  any  seams  in  iron  axles  causing  journals  to  run  hot,  or  un- 
safe on  account  of  usage,  accident,  or  derailment;  driving,  trailinjg,  or 
engine  truck  axles  more  than  one-half  inch  under  original  diameter, 
except  for  locomotives  having  all  driving  axles  of  the  same  diameter, 
when  other  than  main  driving  axles,  may  be  worn  three-fourths  inch 
below  the  original  diameter. 

(c)  The  date  applied,  the  original  diameter  of  the  journal,  and  the 
kind  of  material  shall  be  legibly  stamped  on  one  end  of  each  driving 
axle,  trailing  truck  axle,  and  engine  truck  axle  applied  after  Janu- 
ary 1,  1916. 
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134.      Tender  truck  axles. — The  minimum   diameters  of  axles   for 
various  axle   loads  shall   be  as   follows: 


Axle  load 


50,000  pounds 

38,(X)0  pounds 

31,0(K)  pounds 

22,000  |)()unds 

15,000  pounds 


Minimum 

diameter 

of  journal. 


Inches 


5i 

5 

4i 

3i 


Minimum 

diameter 

of  wheel 

seat. 


Inches. 


n 

5 
4| 


Minimum 
diameter 
of  center. 


Inches. 


Si 

4? 

3? 


135.  («)  Tender  truck  axles  with  any  of  the  following  defects  shall 
not  be  continued  in  service: 

(b)  Bent  axle;  cut  journals  that  can  not  be  made  to  run  cool  with- 
out turning:  seamy  journals  in  steel  axles,  or  transverse  seams  in 
journals  of  iron  axles,  or  unsafe  on  account  of  usage,  accident,  or 
derailment;  collars  broken  or  worn  to  one-fourth  inch  or  less  in 
thickness;   fillet  in  back  shoulder  w^orn  out. 

136.  (a).  Crank  pins. — Crank  pins  shall  be  securely  applied. 
Shimming  or  prick  punching  crank  pins  will  not  be  allowed.  All 
crank  pins  applied  after  January  1,  1916,  shall  have  the  date  applied 
and  kind  of  material  used  legibly  stamped  on  end  of  pin. 

{b)  Crank  pin  collars  and  collar  bolts  shall  be  maintained  in  a 
safe  and  suitable  condition  for  service. 

137.  Driving  boxes. — Driving  boxes  shall  be  maintained  in  a  safe 
and  suitable  condition  for  service.  Broken  and  loose  bearings  shall 
be  renewed.  Not  more  than  one  shim  may  be  used  between  box  and 
bearing. 

138.  Driving  box  shoes  and  icedges. — Driving  box  shoes  and  wedges 
shall  be  maintained  in  a  safe  and  suitable  condition  for  service. 

139.  Frames. — Frames,  deck  plates,  tailpieces,  pedestals,  and 
braces  shall  be  maintained  in  a  safe  and  suitable  condition  for  service, 
and  shall  be  cleaned  and  thoroughly  inspected  each  time  the  locomotive 
is  in  shop  for  heavy  repairs. 

140.  (o).  Lateral  motion. — The  total  lateral  motion  or  play  be- 
tween the  hubs  of  the  wheels  and  the  boxes  on  any  pair  of  wheels 
shall  not  exceed  the   following  limits: 

Inches 

For  engine  truck   wheels    (.trucks   with   swing  centers) 1 

For  engine  truck  wheels  (trucks  with  rigid  centers) 1>^ 

For    trailing   truck    wheels    1 

For  driving  wheels   (more  than  one  pair) % 

ib)    These  limits  may  be  increased  on  locomotives  operating  on 

track  where  the  curvature  exceeds  20  degrees  when  it  can  be  shown 

that  conditions  require  additional  lateral  motion. 
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(c)  The  lateral  motion  shall  in  all  cases  be  kept  within  such 
limits  that  the  driving  wheels,  rods,  or  crank  pins  will  not  interfere 
with  other  parts  of  the  locomotive. 

141  (a).  Pilots. — Pilots  shall  be  securely  attached,  properly  braced, 
and  maintained  in  a  safe  and  suitable  condition  for  service. 

(&)  The  minimum  clearance  of  pilot  above  the  rail  shall  be  3  inches, 
and  the  maximum  clearance   6   inches. 

142  (a).  Spring  rigging. — Springs  and  equalizers  shall  be  arranged 
to  insure  the  proper  distribution  of  weight  to  the  various  wheels  of 
the  locomotive,  maintained  approximately  level,  and  in  a  safe  and 
suitable  condition  for  service. 

(&)  Springs  or  spring  rigging  with  any  of  the  following  defects 
shall  be  renewed  or  properly  repaired: 

(c)   One  long  leaf  or  two  or  more  shorter  leaves  broken. 

id)  Springs  with  leaves  working  in  band. 

(e)    Broken  coil  springs. 

(/)   Broken  driving  box  saddle,  equalizer,  hanger,  bolt,  or  pin. 

143.  (a).  Trucks,  leading  and  trailing. — Trucks  shall  be  maintained 
in  safe  and  suitable  condition  for  service.  Center  plates  shall  fit  prop- 
erly, and  the  male  center  plate  shall  extend  into  the  female  center  plate 
not  less  than  three-fourths  inch.  All  centering  devices  shall  be  prop- 
erly maintained. 

(b)  A  suitable  safety  chain  shall  be  provided  at  each  front  corner 
of  all  four  wheel  engine  trucks. 

(c)  All  parts  of  trucks  shall  have  sufficient  clearance  to  prevent 
them  from  seriously  interfering  with  any  other  part  of  the  loco- 
motive. 

144(a).  WJieels. — Wheels  shall  be  securely  pressed  on  axles.  Prick 
punching  or  shimming  the  wheel  fit  will  not  be  permitted.  The  dia- 
meter of  wheels  on  the  same  axle  shall  not  vary  more  than  three  thirty- 
seconds   inch. 

(b)  Wheels  used  on  standard  gauge  track  will  be  out  of  gauge  if 
the  inside  gauge  of  flanges,  measured  on  base  line,  is  less  than  53  inches 
or  more  than  53%  inches. 

(c)  The  distance  back  to  back  of  flanges  of  wheels  mounted  on  the 
same  axle  shall  not  vary  more  than  one-fourth  inch. 

with  any  of  the  following  defects  shall  not  be  continued  inservice: 

145  (a).  Cast  iron  or  cast  steel  wheels. — Cast  iron  or  cast  steel 
wheels  with  any  of  the  following  defects  shall  not  be  continued  in 
service: 

(b)  Slid  flat. — When  the  flat  spot  is  2yo  inches  or  over  in  length, 
or  if  there  are  two  or  more  adjoining  spots  each  2  inches  or  over  in 
length. 

(c)  Broken  or  chipped  flange. — If  the  chip  exceeds  IV2  inches  in 
length  ond  one-half  inches  in  width. 

id)  Broken  rim. — If  the  tread,  measures  from  the  flange  at  a  point 
five-eighths  inch  above  the  tread,  is  less  than  3%  inches  in  width. 

(e)  Shelled  out. — Wheels  with  defective  treads  on  account  of 
cracks  or  shelled  out  spots  2%  inches  or  over,  or  so  numerous  as  to  en- 
danger the  safety  of  the  wheel. 
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(/)  lirnkr  burn. — Wheels  having  defective  tread  on  acfoiint  of 
cracks  or  shelling  out  due  to  heating. 

((})  Scams  one-half  inch  long  or  over,  at  a  distance  of  one-half  inch 
or  less  from  the  throat  of  the  flange,  or  seams  3  inches  or  more  in 
length.  If  such  seams  are  within  the  limits  of  3%  inches  from  the 
flange,  measured  at  a  point  five-eighths  inch  from  the  tread. 

(h)  Worn  flange. — Wheels  on  axles  with  journals  5  inches  by  0 
inches  or  over  with  flanges  having  flat  vertical  surfaces  extending 
seven-eighths  inch  or  more  from  the  tread,  or  flanges  1  inch  thick  or 
less  gauged  at  a  point  three-  eighths  inch  above  tread.  Wheels  on  axles 
with  journals  less  than  5  inches  by  9  inches  with  flanges  having  flat 
vertical  surfaces  extending  1  inch  or  more  from  the  tread,  or  flanges 
fifteen-sixteenths  inch  thick  or  less,  gauged  at  a  point  three-eighths  inch 
above  the  tread. 

(t)  Ti*ead  icorn  hollow^ — If  the  tread  is  worn  sufflfiontly  hollow 
to  render  the  flange  or  rim  liable  to  breakage. 

(j)    Burst.— It  the  wheel  is  cracked  from  the  wheel  fit  outward. 

(fc)    Craked  tread,  craked  plate,  or  one  or  more  cracked  brackets. 

(0    Wheels  out  of  gauge. 

(m)    Wheels  loose  on  axle. 

NoTK. — The  determination  of  flat  spots,  worn  flanges,  and  broken 
rims  shall  be  made  by  a  gauge  as  shown  in  figure  8,  and  its  application 
to  defective  wheels  as  shown  in  figures  9,  10,  11,  12,  and  13. 

146.  (a)  Forged  steel  or  steel  tired  loheels. — Forged  steel  or  steel 
tired  wheels  with  any  of  the  following  defects  shall  not  be  continued 
in  service: 

(&)  Loose  wheels;  loose,  broken,  or  defective  retaining  rings  or 
tires;    broken  or  cracked  hubs,  plates,  spokes,  or  bolts. 

(e)  Slid  flat  spot  214  inches  or  longer;  or,  if  there  are  two  or 
more  adjoining  spots,  each  2  inches  or  longer. 

(d)  Defective  tread  on  account  of  cracks  or  shelled  out  spots  214 
inches  or  longer,  or  so  numerous  as  to  endanger  the  safety  of  the  wheel. 

(e)  Broken  flange. 

(/)  Flange  worn  to  fifteen-sixteenths  Inch  or  less  in  thickness 
gauged  at  a  point  three-eighths  inch  above  the  tread,  or  having  flat  ver- 
tical surface  1  inch  or  more  from  tread;  tread  worn  five-sixteenths 
Inch;  flange  more  than  iv.,  inches  from  tread  to  top  of  flange,  or 
thickness  of  tires  or  rims  less  than  shown  in  figures  4.  5,  6,  and  7. 

(g)     Wheels  out  of  gauge. 

147.  Driving  and  trailing  ivheels. — Driving  and  trailing  wheel  cen- 
ters with  divided  rims  shall  be  properly  fitted  with  iron  or  steel  filling 
blocks  before  the  tires  are  applied,  and  such  filling  bloi-ks  shall  be  prop- 
erly maintained.  When  shims  are  Inserted  between  the  tire  and  the 
wheel  center,  not  more  than  two  thicknesses  of  shims  may  be  used, 
one  of  which  must  extend  entirely  around  the  wheel. 

148.  Driving  wheels  counterbalance  shall  be  maintained  in  a  safe 
and  suitable  condition  for  service. 

149  (a).  Driving  and  trailing  wheels  with  any  of  the  following 
defects  shall  not  be  continued  in  service: 
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(b)  Driving  or  trailing  wheel  centers  with  three  adjacent  spokes 
or  25  per  cent  of  the  spokes  in  wheel  broken. 

{(■)  Loose  wheels;  loose,  broken,  or  defective  'Jres  or  tire  fasten- 
ings;  broken  or  cracked  hubs,  or  wheels  out  of  gauge. 

150  (a).  Drivwg  and  trailino  wheel  tires. — The  minimum  height 
of  flange  for  driving  and  trailing  wheel  tires,  measured  from  tread,  shall 
be  1  inch  for  locomotives  used  in  road  service,  except  for  locomotives 
originally  constructed  for  plain  tires,  when  the  minimum  height  of 
flange  on  one  pair  of  wheels  may  be   seven-eighths  inch. 

(ft)  The  minimum  height  of  flange  for  driving  wheel  tires,  meas- 
ured from  tread,  shall  be  seven-eighths  inch  for  locomotives  used  in 
switching  service. 

(e)  The  maximum  taper  for  tread  of  tires  from  throat  of  flange  to 
outside  of  tire,  for  driving  and  trailing  wheels  for  locomotives  used  in 
road  service,  shall  be  one-fourth  inch,  and  for  locomotives  used  in 
switching  service   five-sixteenths   inch. 

(d)  The  minimum  width  of  tires  for  driving  and  trailing  wheels 
of  standard-gauge  locomotives  shall  be  5%  inches  for  flanged  tires,  and 
6  inches  for  plain  tires. 

(f)  The  minimum  width  of  tires  for  driving  and  trailing  wheels 
of  narrow-gauge  locomotives  shall  be  5  inches  for  flanged  tires,  and 
5Vo  inches  for  plain  tires. 

(/)  When  all  tires  are  turned  or  new  tires  applied  to  driving  and 
trailing  wheels,  the  diameter  of  the  wheels  on  the  same  axle,  or  in  the 
same  driving  wheel  base,  shall  not  vary  more  than  three  thirty  seconds 
inch.  When  a  single  tire  is  applied  the  diameter  must  not  vary  more 
than  three  thirty-seconds  inch  from  that  of  the  opposite  wheel  on  the 
same  axle.  When  a  single  pair  of  tires  is  applied  the  diameter  must  be 
within  three  thirty  seconds  inch  of  the  average  diameter  of  the  wheels 
In  the  driving-wheel  base  to  which  they  are  applied. 

(g)  Driving  and  trailing  wheel  tires  with  any  of  the  following  de- 
fects shall  not  be  continued  in  service: 

(?!)  Slid  flat  spot  21/,  inches  or  more  in  length;  flange  fif.een- 
slxteenths  inch  or  less  in  thickness,  gauged  at  a  point  three-eighths  inch 
above  the  tread,  or  having  flat  vertical  surface  1  inch  or  more  from 
tread;  tread  worn  hollow  five-sixteenths  inch  on  locomotives  used  in 
road  service,  or  three-eighths  inch  on  locomotives  used  in  switching 
service;  flange  more  than  1'/.  inches  from  tread  to  top  of  flange.  (See 
figs.  1,  2,  and  3.) 

Note. — The  determination  of  flat  spots  and  worn  flanges  shall  be 
made  by  a  gauge  as  shown  in  figure  8,  and  its  application  to  defective 
tires  as  shown  in  flgures  9,  10,  and  11. 
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ini    (a).     Minimum   thickness  for  driving  wheel  and  trailer  tires 
on  standard  and  narroir  gauge  loeomotives: 


Weight    j)er  axle  (weiKht  on 

Diameter 
of  wheel  center. 

Minimum  thick- 
ness, service  limits. 

drivers  divided  by  number 
of  pairs  of  drivin},'  wheels). 

Road 
service. 

Switch- 
ing 
service. 

30,(X)0  pounds  and  under 

Inches. 
44  and  under 

Inches. 

n 

1^ 

If 

lA 

li 

lA 

lA 

lA 
u 

lA 

If 

lii 

li 

I A 

n 

lA 

If 

m 

If 

lA 

H 

lA 

If 
111 

1  13 
'  1  « 

u 

lA 

If 

lU 

H 

lit 
1 7 

lA 
1^ 

lU 
11 

113 
'  1  6 

n 
i|i 

Is 

m 
If 
ni 
n 

HI 

2 

Inches. 

H 
1 A 

Over  44  to  50 

Over  50  to  56 

H 
lA 

Over  56  to  62 

Over  62  to  68 

Over  68  to  74 

Over  74 

Over  30,000  to  35,000  pounds. . 

44  and  under 

lA 
li 
lA 
li 

Over  44  to  50 

Over  50  to  56 

Over  56  to  62 

Over  62  to  68 

Over  68  to  74 

Over  74 

Over  35,000  to  40,000  pounds. . 

44  and  under 

li 

lA 

Over  44  to  50 

Over  50  to  56 

If 

lA 

Over  56  to  62 

Over  62  to  68 

Over  68  to  74 

Over  74 

Over  40,000  to  45,000  pounds  . . 

44  and  under 

lA 

Over  44  to  50 

If 
lA 

Over  50  to  56 

Over  56  to  62 

U 

Over  62  to  68 

Over  68  to  74 

Over  74 

Over  45,000  to  50,000  pounds. . 

44  and  under 

li 

Over  44  to  50 

1  ,V 

Over  50  to  56 

li 

Over  56  to  62 

1  A 

Over  62  to  68 

Over  68  to  74 

Over  74 

Over  50,000  to  55,000  pounds. . 

44  and  under 

lA 

Over  44  to  50 

U 

Over  50  to  56 

lA 

Over  56  to  62 

If 

Over  62  to  68 

Over  68  to  74 

Over  74 

Over  55,000  pounds 

44  and  under 

H 

Over  44  to  50 

lA 

Over  50  to  56 

1| 

Over  56  to  62 

Over  62  to  68 

Over  68  to  74 

Over  74 
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(b)  When  retaining  rings  are  used,  mrasiiremonts  of  tires  to  be 
taken  from  the  outside  circumference  of  the  ring,  and  the  minimum 
thickness  of  tires  may  be  as  much  below  the  limits  specified  above  as 
the  tires  extend  between  the  retaining  rings,  provided  it  does  not 
reduce  the  thickness  of  the  tire  to  less  than  iVs  inches  from  the  throat 
of  flange  to  the  counterbore  for  the  retaining  ring. 

(c)  The  minimum  thickness  for  driving  wheel  tires  shall  be 
1  inch  for  locomotives  operated  on  track  of  2-foot  gauge. 

TENDERS. 

152  (a).  Tender  frames. — Tender  frames  shall  be  maintained  in 
a  safe  and  suitable  condition  for  service. 

(b)  The  difference  in  height  between  the  deck  on  the  tender  and 
the  cab  floor  or  deck  on  the  locomotive  shall  not  exceed  V/^  inches. 

(c)  The  minimum  width  of  the  gangway  between  locomotive  and 
tender,  while  standing  on  straight  track,  shall  be  16  inches. 

153.  (o)  Feed  xcater  tanks. — Tanks  shall  be  maintained  free  from 
leaks,  and  in  safe  and  suitable  condition  for  service.  Suitable  screens 
must  be  provided  for  tank  wells  or  tank  hose. 

(&)  Not  less  frequently  than  once  each  month  the  interior  of  the 
tank  shall  be  inspected,  and  cleaned  if  necessary. 

(c)  Top  of  tender  behind  fuel  space  shall  be  kept  clean,  and 
means  provided  to  carry  off  waste  water.  Suitable  covers  shall  be 
provided  for  filling  holes. 

154.  Oil  tanks.— The  oil  tanks  on  oil  burning  locomotives  shall  be 
maintained  free  from  leaks.  An  automatic  safety  cut  out  valve, 
which  may  be  operated  by  hand  from  inside  and  outside  of  cab,  shall 
be  provided  for  the  oil  supply  pipe. 

155.  (a)  Tender  trucks. — Tender  truck  center  plates  shall  be  se- 
curely fastened,  maintained  in  a  safe  and  suitable  condition  for  service, 
and  provided  with  a  center  pin  properly  secured.  When  shims  are 
used  between  truck  center  plates,  the  male  center  plate  must  extend 
into  the  female  center  plate  not  less  than  three-fourths  inch. 

(6)  Truck  bolsters  shall  be  maintained  approximately  level. 

(c)  When  tender  trucks  are  equipped  with  safety  chains,  they  shall 
be  maintained  in  a  safe  and  suitable  condition  for  service. 

id)  Side  bearings  shall  be  maintained  in  safe  and  suitable  con- 
dition for  service. 

(e)   Friction  side  bearings  shall  not  be  run  in  contact. 

(/)  The  maximum  clearance  of  side  bearings  on  rear  truck  shall 
be  three-eighths  inch,  and  if  used  on  front  truck  three-fourths  inch, 
when  the  spread  of  side  bearings  is  50  inches.  When  the  spread  of  the 
side  bearings  is  increased,  the  maximum  clearance  may  be  increased 
in  proportion. 

THROTTLE   AND    REVERSING   GEAR. 

156.  Throttles. — Throttles  shall  be  maintained  in  safe  and  suit- 
able condition  for  service,  and  efficient  means  provided  to  hold  the 
throttle  lever  in  any  desired  position. 


Orders  of  Commission.  1665 

157.  Reversing  fircar.— Reversing  gear,  reverse  levers,  and  quad- 
rants shall  be  maintained  in  a  safe  and  suitable  condition  for  service. 
Reverse  lever  latch  shall  be  so  arranged  that  it  can  be  easily  disen- 
gaged, and  provided  with  a  spring  which  will  keep  it  firmly  seated  in 
quadrant.     I'roper  counterbalance  shall  be  provided  for  the  valve  gear. 

158.  Upon  api)lication  to  the  Chief  Inspector,  modification  of  these 
rules,  not  inconsistent  with  their  purpose,  may  be  made  for  roads 
operating  less  than  five  locomotives,  if  an  investigation  shows  that 
conditions  warrant  it. 

FILING   BKPORT.S. 

159.  Report  of  inspection. — Not  less  than  once  each  month  and 
within  10  days  after  inspection  a  report  of  inspection,  Form  No.  1, 
size  6  by  9  inches,  shall  be  filed  with  the  United  States  Inspector  in 
charge  for  each  locomotive  used  by  a  railroad  company,  and  a  copy  shall 
be  filed  in  the  oflSce  of  the  chief  mechanical  ofl[ifer  having  charge  of 
the  locomotive. 

160.  A  copy  of  the  monthly  inspection  report.  Form  No.  1,  or 
annual  inspection  report,  Form  No.  3,  properly  filled  out,  shall  be 
placed  under  glass  in  a  conspicuous  place  in  the  cab  before  the  loco- 
motive inspected  is  put  into  service. 

161.  Not  less  than  once  each  year,  and  within  10  days  after 
required  tests  have  been  completed,  a  report  of  such  tests,  showing 
general  condition  of  the  locomotive,  shall  be  submitted  on  Form  No.  3, 
size  6  by  9  inches,  and  filed  with  the  United  States  Inspector  in. 
Charge,  and  a  copy  shall  be  filed  in  the  office  of  the  chief  mechanical 
oflScer  having  charge  of  the  locomotive.  The  monthly  report  will  not 
be  required  for  the  month  in  which  this  report  is  filed. 

Form  No.  3  should  be  printed  on  yellow  paper. 

NoTK. — Samples  of  Forms  Nos.  1  and  3,  indicating  exact  size,  color, 
weight,  and  grade  of  paper,  will  be  furnished  on  application. 
• 

ACCIDENT    REPORTS. 

162.  In  the  case  of  an  accident  resulting  from  failure,  from  any 
cause,  of  a  locomotive  or  tender,  or  any  appurtenances  thereof,  re- 
sulting in  serious  injury  or  death  to  one  or  more  persons,  the  carrier 
owning  or  operating  such  locomotive  shall  immediately  transmit  by 
wire  to  the  Chief  Inspector,  at  his  office  in  Washington,  D.  C,  a 
report  of  such  accident,  stating  the  nature  of  the  accident,  the  place 
at  which  it  occurred,  as  well  as  where  the  locomotive  may  be  inspected, 
which  wire  shall  be  immediately  confirmed  by  mail,  giving  a  full 
detailed  report  of  such  accident,  stating,  so  far  as  may  be  known, 
the  causes  and  giving  a  complete  list  of  the  killed  or  injured. 

NoTK. — Locomotive  boilers  and  their  appurtenances  will  be  in- 
spected in  accordance  with  the  order  of  the  Commission,  dated  June  2, 
1911. 

Safety  appliances  on  locomotives  will  be  inspected  in  accordance 
with  the  order  of  the  Commission,  dated  IMarch  13,  1911,  extract  from 
which  appears  on  page  77. 
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ORDER. 
At  a  General  Session  of  the  Interstate  Commerce  Commission  held  at 

its  office  in  Washington,  D.  C,  on  the  20th  day  of  September,  A. 

D.,  1917. 
In  the  Matter  of  Rules  and  Instructions  for  the  Inspection  and  Testing 

of   Steam    Locomotives   and   Tenders   in   Accordance   With   Act   of 

February   17,  li)ll,  Amended  March  //,  1915. 

Whereas,  at  a  conference  held  in  the  office  of  the  Chief  Inspector 
of  Locomotives  on  September  5  and  6,  1917,  to  consider  modifications 
of  the  rules  and  instructions  for  the  inspection  and  testing  of  loco- 
motives and  tenders  and  their  appurtenances,  which  were  prepared 
jointly  by  the  Mechanical  Advisory  Sub-Committee  of  the  American 
Railway  Association's  Special  Committee  on  Relation  of  Railway 
Operation  to  Legislation  and  the  Sub-committee  on  Military  Equipment 
Standards,  Special  Committee  on  National  Defense  American  Railway 
Association,  and  proposed  by  the  committee  representing  the  carriers, 
on  account  of  the  present  international  crisis,  certain  modifications 
were  agreed  upon  by  the  representatives  of  the  carriers,  the  represen- 
tatives of  the  employes  and  the  Chief  Inspector;    therefore. 

It  is  ordered,  That  effective  at  once  and  to  continue  in  force  during 
the  period  of  the  war,  except  where  otherwise  specifically  stated,  rules 
2,  10,  16,  23,  110,  112(b),  128(d),  142(c)  and  150(a)  shall  be  modified 
as  follows,  except  where  conditions  are  such  that  the  safety  of  opera- 
tion is  adversely  affected  thereby: 

Rule  2:  The  lowest  factor  of  safety  for  locomotive  boilers  which 
were  in  service  or  under  construction  prior  to  January  1,  1912,  shall  be 
3.25. 

Effective  six  months  after  the  close  of  the  war  the  lowest  factor  of 
safety  shall  be  3.5. 

The  dates  on  which  factors  of  safety  from  3.5  to  4,  as  provided  in 
rule  2  become  effective,  shall  be  advanced  for  a  period  equivalent  to 
the  duration  of  the  war. 

Rule  10:  Flues  to  be  removed. — All  flues  of  boilers  in  service, 
except  as  otherwise  provided,  shall  be  removed  at  least  once  every 
four  years,  and  a  thorough  examination  shall  be  made  of  the  entire 
interior  of  the  boiler.  After  flues  are  taken  out  the  inside  of  the 
boiler  must  have  the  scale  removed  and  be  thoroughly  cleaned.  This 
period  for  the  removal  of  flues  may  be  extended  upon  application  if 
an  investigation  shows  that  conditions  warrant  it. 

Rule  16:  The  date  for  removal  of  lagging  for  the  purpose  of  in- 
specting the  exterior  of  locomotive  boilers  as  provided  by  rule  16, 
except  where  indication  of  leaks  exist,  shall  be  advanced  for  a  period 
equivalent  to  the  duration  of  the  war. 

Rule  23.    Method  of  testing  flexible  staybolts  with  caps. — 

All  flexible  staybolts  having  caps  over  the  outer  ends  shall  have  the 
caps  removed  at  least  once  every  two  years  and  also  whenever  the 
United  States  Inspector  or  the  railroad  company's  inspector  considers 
the  removal  desirable  in  order  to  thoroughly  inspect  the  staybolts. 
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The  fire  box  sheets  should  be  examined  carefully  at  least  once  a 
month  to  detect  any  bulging  or  indications  of  broken  staybolts.  Each 
time  a  hydrostatic  test  is  applied  the  hammer  test  required  by  rules 
21  and  22  shall  be  made  while  the  boiler  is  under  hydrostatic  pressure 
not  less  than  the  allowed  working  pressure,  and  proper  notation  of  such 
test  made  on  form  No.  3. 
Rule  110:     Tivie  of  cleaning. — 

Distributing  or  control  valves,  reducing  valves,  triple  valves, 
straight-air  double-check  valves,  and  dirt  collectors  shall  be  cleaned 
as  often  as  conditions  require  to  maintain  them  in  a  safe  and  suitable 
condition  for  service,  but  not  less  frequently  than  once  every  six 
months. 

Add  to  Rule  112:  On  E.  T.  or  similar  equipment  where  the  brake 
cylinder  pressure  is  maintained  regardless  of  piston  travel  the  maxi- 
mum piston  travel  for  driving  w'heel  brakes  shall  be  eight  inches. 
Rule  128((Z);   Locomotives  in  road  service. — 

The    total    amount    of   side    motion    of    rods    on    crank    pins   shall 
not  exceed  one-fourth  inch. 
Locomotives  in  yard  service. — 

The  total  amount  of  side  motion  of  rods  on  crank  pins  shall  not 
exceed  five-sixteenths  inch. 

Rule  142(f) :  Top  leaf  broken  or  two  leaves  in  top  half  or  any  three 
leaves  in  spring  broken.  (The  long  side  of  spring  to  be  considered 
the  top). 

Rule  150(a):  The  minimum  height  of  flange  for  driving'  and  trail- 
ing wheel  tires,  measured  from  tread,  shall  be  1  inch  for  locomotives 
used  in  road  service,  except  that  on  locomotives  where  construction 
will  not  permit  the  full  height  of  flange  on  all  drivers  the  minimum 
height  of  flange  on  one  pair  or  driving  wheels  may  be  five-eighths  inch 

By  the  Commission: 

(SEAL)  George  B.  McGixty, 

Secretary. 

ORDER. 
At  a  General  Session  of  the  Interstate  Covivierce  Commission,  held  at 

its  office  in  Washington,  D.  C,  on  the  22nd  day  of  September,  A. 

D.,  1917. 
In  the  Matter  of  Rules  and  Instructions  for  the  Inspection  and  Testing 

of  Steatn   Locomotives  and   Tenders  in  Accordance   With  Act   of 

February  17,  1911,  Amended  March  .'/,  1915. 

Upon  further  consideration  of  the  matters  and  things  involved 
in  the  above  entitled  proceeding,  and  good  reason  appearing  therefor; 

It  is  ordered,  That  the  last  paragraph  of  the  order  entered  in  this 
proceeding  on  December  26,  1916,  be,  and  it  is  hereby,  modifie<l  to 
read  as  follows: 

It  is  further  ordered,  That  the  said  rules  numbered  29  and  31 
shall  apply  to  all  new  locomotives  placed  in  service  after  January  1, 
1918,  and  for  locomotives  in  service  prior  to  that  date  the  changes 
required  by  the  above  rules  shall  be  made  the  first  time  locomotives 
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are  shopped  for  general  or  heavy  repairs  after  January  1,  1918,  and  all 
locomotives  must  be  so  equipped  before  July  1,  1920: 

That  in   all  other   respects  the   said  order   of   December  26,   1916, 
shall  remain  in  full  force  and  effect. 
By  the  Commission: 

(SEAL)  George  B.  McGinty, 

Secretary. 

ORDER. 
At  a  General  Session  of  the  Interstate  Commerce  Commission  held  at 

its  office  in  Washington,  D.  C,  on  the  17th  day  of  December,  A. 

D.,  1917. 
In  the  Matter  of  Rules  and  Instructions  for  the  Inspection  and  Testing 

of   Steam   Locomotives   and   Tenders   in   Accordance  with  Act   of 

February  11,  1911,  Amended  March  J,,  1015. 

In  view  of  the  pressure  upon  the  railroads  for  equipment  in  mov- 
ing war  materials; 

It  is  ordered,  That  the  last  paragraph  of  the  order  entered  in  this 
proceeding  on  December  26,  1916,  be,  and  it  is  hereby,  modified  to 
read  as  follows: 

It  is  further  ordered.  That  the  said  rules  numbered  29  and  31  shall 
apply  to  all  new  locomotives  placed  in  service  after  July  1,  1918,  and 
for  locomotives  inservice  prior  to  that  date  the  changes  required  by 
the  above  rules  shall  be  made  the  first  time  locomotives  are  shopped  for 
general  or  heavy  repairs  after  July  1,  1918,  and  all  locomotives  must 
be  so  equipped  before  July  1,  1920: 

That  in  all  other  respects  the  said  order  of  December  26,  1916, 
shall  remain  in  full  force  and  effect. 

By  the  Commission: 

(SEAL)  George  B.  McGinty, 

Secretary, 
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The  Federal  28-Hour  Live  Stock  Law. 

AN  ACT  to  prevent  cruelty  to  animals  while  in  transit  by  railroad  or 
other  means  of  transportation  from  one  State  or  Territory  or  the 
District  of  Columbia  into  or  through  another  State  or  Territory 
or  the  District  of  Columbia,  and  repealing  sections  forty-three 
hundred  and  eighty-six,  forty-three  hundred  and  eighty-seven,  forty- 
three  hundred  and  eighty-eight,  forty-thre-e  hundred  and  eighty- 
nine,  and  forty-three  hundred  and  ninety  of  the  United  States  Re- 
vised Statutes. 

Sec.  1.  That  no  railroad,  express  company,  car  company,  common 
carrier  other  than  by  water,  or  the  receiver,  trustee,  or  lessee  of  any  of 
them,  whose  road  forms  any  part  of  a  line  of  railroad  over  which  cat- 
tle, sheep,  swine,  or  other  animals  shall  be  conveyed  from  one  State  or 
Territory  or  the  District  of  Columbia  into  or  through  another  State 
or  Territory  or  the  District  of  Columbia,  or  the  owners  or  masters  of 
steam,  sailing,  or  other  vessels  carrying  or  transporting  cattle,  sheep, 
swine,  or  other  animals  from  one  State  or  Territory  or  the  District  of 
Columbia  into  or  through  another  State  or  Territory  or  the  District  of 
Columbia,  shall  confine  the  same  in  cars,  boats,  or  vessels  of  any  de- 
scription for  a  period  longer  than  twenty-eight  consecutive  hours  with- 
out unloading  the  same  in  a  humane  manner,  into  properly  equipped 
pens  for  rest,  water,  and  feeding,  for  a  period  of  at  least  five  consec- 
utive hours,  unless  prevented  by  storm  or  by  other  accidental  or  un- 
avoidable causes  which  can  not  be  anticipated  or  avoided  by  the  exer- 
cise of  due  diligence  and  foresight:  Provided,  That  upon  the  written 
request  of  the  owner  or  person  in  custody  of  that  particular  shipment, 
which  written  request  shall  be  separate  and  apart  from  any  printed 
bill  of  lading,  or  other  railroad  form,  the  time  of  confinement  may  be 
extended  to  thirty-six  hours.  In  estimating  such  confinement,  the  time 
consifmed  in  loading  and  unloading  shall  not  be  considered,  but  the 
time  during  which  the  animals  have  been  confined  without  such  rest  or 
food  or  water  on  connecting  roads  shall  be  included,  it  being  the  in- 
tent of  this  Act  to  prohibit  their  continuous  confinement  beyond  the 
period  of  twenty-eight  hours,  except  upon  the  contingencies  herein- 
before stated:  Provided.  That  it  shall  not  be  required  that  sheep  be  un- 
loaded in  the  nighttime,  but  where  the  time  expires  in  the  nighttime 
in  case  of  sheep  the  same  may  continue  in  transit  to  a  suitable  place 
for  unloading,  subject  to  the  aforesaid  limitation  of  thirty-six  hours. 

Sec.  2.  That  animals  so  unloaded  shall  be  properly  fed  and  watered 
during  such  rest  either  by  the  owner  or  person  having  the  custody 
thereof,  or  in  case  of  his  default  In  so  doing,  then  by  the  railroad,  ex- 
press company,  car  company,  common  carrier  other  than  by  water,  or 
the  receiver,  trustee,  or  lessee  of  any  of  them,  or  by  the  owners  or 
masters  of  boats  or  vessels  transporting  the  same,  at  the  reasonable 
expense  of  the  owner  or  person  in  custody  thereof,  and  such  railroad, 
express  company,  car  company,  common  carrier  other  than  by  water, 
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receiver,  trustee,  or  lessee  of  any  of  them,  owners  or  masters,  shall 
in  such  case  have  a  lien  upon  such  animals  for  food,  care,  and  custody 
furnished,  collectible  at  their  destination  in  the  same  manner  as  the 
transportation  charges  are  collected,  and  shall  not  be  liable  for  any 
detention  of  such  animals,  when  such  detention  is  of  reasonable  dura- 
tion, to  enable  compliance  with  section  one  of  this  Act;  but  nothing  in 
this  section  shall  be  construed  to  prevent  the  owner  or  shipper  of 
animals  from   furnishing  food  therefor,   if  he  so   desires. 

Sec.  3.  That  any  railroad,  express  company,  car  company,  common 
carrier  other  than  by  water,  or  the  receiver,  trustee,  or  lessee  of  any 
of  them,  or  the  master  or  owner  of  any  steam,  sailing,  or  other  vessel 
who  knowingly  and  wilfully  fails  to  comply  with  the  provisions  of  the 
two  preceding  sections  shall  for  every  such  failure  be  liable  for  and 
forfeit  and  pay  a  penalty  of  not  less  than  one  hundred  nor  more  than 
five  hundred  dollars:  Provided,  That  when  animals  are  carried  in  cars, 
boats,  or  other  vessels  in  which  they  can  and  do  have  proper  food, 
water,  space,  and  opportunity  to  rest  the  provisions  in  regard  to  their 
being  unloaded  shall  not  apply. 

Sec.  4.  That  the  penalty  created  by  the  preceding  section  shall  be 
recovered  by  civil  action  in  the  name  of  the  United  States  in  the  cir- 
cuit or  district  court  holden  within  the  district  where  the  violation 
may  have  been  committed  or  the  person  or  corporation  resides  or 
carries  on  business;  and  it  shall  be  the  duty  of  United  States  at- 
torneys to  prosecute  all  violations  of  this  Act  reporte-d  by  the  Secre- 
tary of  Agriculture,  or  which  come  to  their  notice  or  knowledge  by 
other  means. 

Sec.  5.  That  sections  forty-three  hundred  and  eighty-six,  forty- 
three  hundred  and  eighty-seven,  forty-three  hundred  and  eighty-eight, 
forty-three  hundred  and  eighty-nine,  and  forty-three  hundred  and  ninety 
of  the  Revised  Statutes  of  the  United  States  be,  and  the  same  are 
hereby,  repealed. 

Approved,  June  29,  1906. 
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The  Feueual  Ash  Pax  Act. 

AN  ACT  to  promote  the  safety  of  employes  on  railroads. 

Section  1.  On  and  after  the  first  day  of  January,  nineteen  hundred 
and  ten,  it  shall  be  unlawful  for  any  common  carrier  engaged  in  inter- 
state or  foreign  commerce  by  railroad  to  use  any  locomotive  in  moving 
interstate  or  foreign  traffic,  not  equipped  with  an  ash  pan,  which  can 
be  dumped  or  emptied  and  cleaned  without  the  necessity  of  any  em- 
ploy  going   under  such   locomotive. 

Sec.  2.  On  and  after  the  first  day  of  January,  nineteen  hundred  and 
ten,  it  shall  be  unlawful  for  any  common  carrier  by  railroad  in  any 
Territory  of  the  United  States  or  of  the  District  of  Columbia  to  use 
any  locomotive  not  equippe-d  with  an  ash  pan,  which  can  be  dumped  or 
emptied  and  cleared  without  the  necessity  of  any  employe  going  under 
such  locomotive. 

Sec.  3.  Any  such  common  carrier  using  any  locomotive  in  viola- 
tion of  any  of  the  provisions  of  this  act  shall  be  liable  to  a  penalty  of 
two  hundred  dollars  for  each  and  every  such  violation,  to  be  recovered 
in  a  suit  or  suits  to  be  brought  by  the  United  States  district  attorney 
in  the  district  court  of  the  United  States  having  jurisdiction  in  the 
locality  where  such  violation  shall  have  been  committed;  and  it  shall 
be  the  duty  of  such  district  attorney  to  bring  such  suits  upon  duly 
verified  information  being  lodged  with  him  of  such  violation  having 
occurred;  and  it  shall  also  be  the  duty  of  the  Interstate  Commerce 
Commission  to  lodge  with  the  proper  district  attorneys  information  of 
any  such  violations  as  may  come  to  its  knowledge. 

Sec.  4.  It  shall  be  the  duty  of  the  Interstate  Commerce  Commis- 
sion to  enforce  the  provisions  of  this  act,  and  all  powers  heretofore 
granted  to  said  Commission  are  hereby  extended  to  it  for  the  purpose 
of  the  enforcement  of  this  act. 

Sec.  5.  The  term  "common  carrier"  as  used  in  this  act  shall  in- 
clude the  receiver  or  receivers  or  other  persons  or  corporations  charged 
with  the  duty  of  the  management  and  operation  of  the  business  of  a 
common   carrier. 

Sec.  6.  Nothing  in  this  act  contained  shall  apply  to  any  locomotive 
upon  which,  by  reason  of  the  use  of  oil,  electricity,  or  other  such 
agency,  an  ash  pan  is  not  necessary. 
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The  Federal  AjC'ciuent  Reports  Act. 

AN  ACT  requiring  common  carriers  engaged  in  interstate  and  foreign 
commerce  to  make  full  reports  of  all  accidents  to  the  Interstate 
Commerce  Commission,  and  authorizing  investigations  thereof  by 
said  Commission. 

Sec.  1.  That  it  shall  be  the  duty  of  the  general  manager,  superin- 
tendent, or  other  proper  officer  of  every  common  carrier  engaged  in  in- 
terstate or  foreign  commerce  by  railroad  to  make  to  the  Interstate 
Commerce  Commission,  at  its  office  in  Washington,  District  of  Col- 
umbia, a  monthly  report,  under  oath,  of  all  collisions,  derailments,  or 
o;her  accidents  resulting  in  injury  to  persons,  equipment,  or  roadbed 
arising  from  the  operation  of  such  railroad  under  such  rules  and  reg- 
ulations as  may  be  prescribed  by  the  said  Commission,  which  report 
shall  state  the  nature  and  causes  thereof  and  the  circumstances  con- 
nected therewith:  Provided,  That  hereafter  all  said  carriers  shall  be 
relieved  from  the  duty  of  reporting  accidents  in  their  annual  financial 
and  operating  reports  made  to  the  Commission. 

Sec.  2.  That  any  common  carrier  failing  to  make  such  report 
within  thirty  days  after  the  end  of  any  month  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  by  a  court  of  competent 
jurisdiction  shall  be  punished  by  a  fine  of  not  more  than  one  hundred 
dollars  for  each  and  every  offence  and  for  every  day  during  which  it 
shall  fail  to  make  such  report  after  the  time  herein  specified  for  .mak- 
ing the  same. 

Sec.  3.  That  the  Interstate  Commerce  Commission  shall  have 
authority  to  investigate  all  collisions,  derailments,  or  other  accidents 
resulting  in  serious  injury  to  person  or  to  the  property  of  a  railroad 
occuring  on  the  line  of  any  common  carrier  engaged  in  interstate  or 
foreign  commerce  by  railroad.  The  Commission,  or  any  impartial  in- 
vestigator, thereunto  authorized  by  said  Commission,  shall  have  author- 
ity to  investigate  such  collisions,  derailments,  or  other  accidents  afore- 
said, and  all  the  attending  facts,  conditions,  circumstances,  and  for  that 
purpose  may  subpoena  witnesses,  administer  oaths,  take  testimony,  and 
require  the  production  of  books,  papers,  orders,  memoranda,  exhibits, 
and  other  evidence,  and  shall  be  provided  by  said  carriers  with  all  rea- 
sonable facilities:  Provided,  That  when  such  accident  is  investigated 
by  a  commission  of  the  State  in  which  it  occured,  the  Interstate  Com- 
merce Commission  shall,  if  convenient,  make  any  investigation  it  may 
have  previously  determined  upon,  at  the  same  time  as,  and  in  connec- 
tion with,  the  state  commission  investigation.  Said  Commission  shall, 
when  it  deems  it  to  the  public  interest,  make  reports  of  such  investi- 
gations, stating  the  cause  of  accident,  together  with  such  recommen- 
dations as  it  deems  proper.  Such  reports  shall  be  made  public  in  such 
manner  as  the  Commission  'deems  proper. 

Sec.  4.  That  neither  said  report  nor  any  report  of  said  investiga- 
tion nor  any  part  thereof  shall  be  admitted  as  evidence  or  used  for  any 
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purpose  in  any  suit  or  action  for  damages  growing  out  of  any  matter 
mentioned  in  said  report  or  investigation. 

Sec.  5.  That  the  Interstate  Commerce  Commission  is  authorized 
to  prescribe  for  such  common  carriers  a  method  and  form  for  making 
the  reports  hereinbefore  provided. 

Sec.  6.  That  the  Act  entitled  "An  Act  requiring  common  carriers 
engaged  in  interstate  commerce  to  make  full  reports  of  all  accidents 
to  the  Interstate  Commerce  Commission,"  approved  March  third,  nine- 
teen hundred  and  one,  is  hereby  repealed. 

Sec.  7.  That  the  term  "interstate  commerce,"  as  used  in  this  Act, 
shall  include  transportation  from  any  State  or  Territory  or  the  Dis- 
trict of  Columbia  to  any  other  State  or  Territory  or  the  District  of 
Columbia,  and  the  term  "foreign  commerce,"  as  used  in  this  Act,  shall 
include  transportation  from  any  State  or  Territory  or  the  District  of 
Columbia  to  any  foreign  country  and  from  any  foreign  country  to  any 
State  or  Territory  or  the   District  of  Columbia. 

Sec.    8.    That  this  Act  shall  take  eflect  sixty  days  after  its  passage. 


Appendix  0. 

The  Adamson  Law. 
AN  ACT  to  establish  an  eight-hour  day  for  employes  of  carriers  en- 
gaged in  interstate  and  foreign  commerce,  and  for  other  purposes. 
Sec.  1  That  beginning  January  first,  1917,  eight  hours  shall,  in 
contracts  for  labor  and  service,  be  deemed  a  day's  work  and  the  meas- 
ure or  standard  of  a  day's  work  for  the  purpose  of  reckoning  the  com- 
pensation for  services  of  all  employes  who  are  now  or  may  hereafter 
be  employed  by  any  common  carrier  by  railroad,  except  railroads  in- 
dependently owned  and  operated  not  exceeding  one  hundred  miles 
in  length,  electric  street  railroads,  and  electric  interurban  railroads, 
which  is  subject  to  the  provisions  of  the  Act  of  Febuary  fourth,  eigh- 
teen hundred  and  eighty-seven,  entitled  "An  AcL  to  regulate  commerce," 
as  amended,  and  who  are  now  or  may  hereafter  be  actually  engaged 
in  any  capacity  in  the  operation  of  trains  used  for  the  transportation 
of  persons  or  property  on  railroads,  except  railroads  independently 
owned  and  operated  not  exceeding  one  hundred  miles  in  length,  elec- 
tric street  railroads,  and  electric  Interurban  railroads,  from  any  State 
or  Territory  of  the  United  States  or  the  District  of  Columbia  to  any 
other  Stale  or  Territory  of  the  United  States  or  the  District  of  Colum- 
bia, or  from  one  place  in  a  Territory  to  another  place  in  the  same 
Territory,  or  from  any  place  in  the  United  States  lo  an  adjacent  foreign 
country,  or  from  any  place  in  the  United  States  through  a  foreign 
country  to  any  other  place  in  the  United  States:  Provided,  That  the 
above  exceptions  shall  not  apply  to  railroads  less  than  one  hundred 
miles  in  length  whose  principal  business  is  leasing  or  furnishing  ter- 
minal or  transfer  facilities  to  other  railroads,  or  are  themselves  en- 
gaged in  transfers  of  freight  between  railroads  or  between  railroads 
and   industrial   plants. 

Sec.  2.  That  the  President  shall  appoint  a  commission  of  three, 
which  shall  observe  the  operation  and  effects  of  the  institution  of  the 
eight-hour  standard  workday  as  above  defined  and  the  facts  and  con- 
ditions affecting  the  relations  between  such  common  carriers  and  em- 
ployes during  a  period  of  not  less  than  six  months  nor  more  than  nine 
months,  in  the  discretion  of  the  commission,  and  wiLhin  thirty  days 
thereafter  such  commission  shall  report  its  findings  to  the  President 
and  Congress;  that  each  member  of  the  commission  created  under  the 
provisions  of  this  Act  shall  receive  such  compensation  as  may  be  fixed 
by  the  President.  That  the  sum  of  $25,000,  or  so  much  thereof  as  may 
be  necessary,  be,  and  hereby  is  appropriated,  out  of  any  money  in  the 
United  States  Treasury  not  otherwise  appropriated,  for  the  necessary 
and  proper  expenses  incurred  in  connection  with  the  work  of  such 
commission,  including  salaries,  per  diem,  traveling  expenses  of  mem- 
bers and  employes,  and  rent,  furniture,  office  fixtures  and  supplies, 
books,  salaries,  and  other  necessary  expenses,  the  same  to  be  approved 
by  the  chairman  of  said  commission  and  audited  by  the  proper  account- 
ing officers  of  the  Treasury. 
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Sec.  3.  That  pending  the  report  of  ihe  commission  herein  provided 
for  and  for  a  period  of  thirty  days  thereafter  the  compensation  of 
railway  employes  subject  to  this  Act  for  a  standard  eight-hour  work- 
day shall  not  be  reduced  below  the  present  standard  day's  wage,  and 
for  all  necessary  time  in  excess  of  eight  hours  such  employe  shall  be 
paid  at  a  rate  not  less  tlian  the  pro  rata  rate  for  such  standard  eight- 
hour  workday. 

Sec.  4.  That  any  person  violating  any  provision  of  this  Act  shall 
be  guilty  of  a  misdemeanor  and  upon  conviction  shall  be  fined  not 
less  than  $100  and  not  more  than  $1,000,  or  imprisoned  not  to  exceed 
one  year,  or  both. 

Approved  September  3,  1916. 

Approved   Soptembc-r  .').  1916. 


Appendix  P. 

The  Feukr.\l  Transportation  of  Explosives  Act. 

AN  ACT  to  promote  the  safe  transportation  in  interstate  commerce  of 

explosives  and  other  dangerous  articles,  and  to  provide  penalties 

for  its  violation. 

By  an  Act  entitled  "An  Act  to  codify,  revise,  and  amend  the  penal 
laws  of  the  United  States,"  approved  IMarch  4,  1909,  to  take  effect  and 
be  in  force  on  and  after  the  first  day  of  January,  1910,  the  Act  en- 
titled "An  Act  to  promote  the  safe  transportation  in  interstate  com- 
merce of  explosives  and  other  dangerous  articles,  and  to  provide 
penalties  for  its  violation,"  approved  May  30,  1908,  is  repealed,  and 
the  following  sections  of  said  Act  to  codify,  revise,  and  amend  the 
penal  laws   of  the  United   States   are   substituted   therefor: 

Sec.  232.  It  shall  be  unlawful  to  transport,  carry,  or  convey,  any 
dynamite,  gunpowder,  or  other  explosives,  between  a  place  in  a  for- 
eign country  and  a  place  within  or  subject  to  the  jurisdiction  of  the 
United  States,  or  between  a  place  in  any  State,  Territory,  or  District 
of  the  United  States,  or  place  noncontiguous  to  but  subject  to  the  juris- 
diction thereof,  and  a  place  in  any  other  State,  Territory,  or  District 
of  the  United  States,  or  place  noncontiguous  to  but  subject  to  the  juris- 
diction thereof,  on  any  vessel  or  vehicle  of  any  description  operated 
by  a  common  carrier,  which  vessel  or  vehicle  is  carrying  passengers 
for  hire:  Provided,  That  it  shall  be  lawful  to  transport  on  any  such 
vessel  or  vehicle  small  arms  ammunition  in  any  quantity,  and  such 
fuses,  torpedoes,  rockets,  or  other  signal  devices,  as  may  be  essential 
to  promote  safety  in  operation,  and  properly  packed  and  marked 
samples  of  explosives  for  laboratory  examination,  not  exceedinga  net 
weight  of  one-half  pound  each,  and  not  exceeding  twenty  samples  at 
one  time  in  a  single  vessel  or  vehicle;  but  such  samples  shall  not  be 
carried  in  that  part  of  a  vessel  or  vehicle  which  is  intended  for  the 
transportation  of  passengers  for  hire:  Provided,  further,  That  nothing 
in  this  section  shall  be  construed  to  prevent  the  transportation  of 
military  or  naval  forces  with  their  accompanying  munitions  of  war  on 
passenger  equipment  vessels  or  vehicles. 

Sec.  233.  The  Interstate  Commerce  Commission  shall  formulate 
regulations  for  the  safe  transportation  of  explosives,  which  shall  be 
binding  upon  all  common  carriers  engaged  in  interstate  or  foreign 
commerce  which  transport  explosives  by  land.  Said  Commission,  of 
its  own  motion,  or  upon  application  made  by  any  interested  party, 
may  make  changes  or  modifications  in  such  regulations,  made  desir- 
able by  new  information  or  altered  conditions.  Such  regulations  shall 
be  in  accord  with  the  best  known  practicable  means  for  securing  safety 
in  transit,  covering  the  packing,  marking,  loading,  handling  while  in 
transit,  and  the  precautions  necessary  to  determine  whether  the  mater- 
ial when  offered  is  in  proper  condition  to  transport.  Such  regulations, 
as  well  as  all  changes  or  modifications  thereof,  shall  take  effect  ninety 
days  after  their  formulation  and  publication  by  said  Commission  and 
shall  be  in  effect  until  reversed,  set  aside,  or  modified. 
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Sec.  234.  It  shall  be  unlawful  to  transport,  carry,  or  convey, 
liquid  nitroglycerin,  fulminate  in  bulk  in  dry  condition,  or  other  like 
explosive,  between  a  place  in  a  foreign  country  and  a  place  within  or 
subject  to  the  jurisdiction  of  the  United  States,  or  between  a  place 
in  one  State,  Territory,  or  District  of  the  United  States,  or  a  place 
noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  and  a  place 
in  any  other  State,  Territory,  or  District  of  the  United  States,  or  place 
noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  on  any  vessel 
or  vehicle  of  any  description  operated  by  a  common  carrier  in  the 
transportation  of  passengers  or  articles  of  commerce  by  land  or  water. 

Sec.  235.  Every  package  containing  explosives  or  other  danger- 
ous articles  when  presented  to  a  common  carrier  for  shipment  shall 
have  plainly  marked  on  the  outside  thereof  the  contents  thereof;  and 
it  shall  be  unlawful  for  any  person  to  deliver,  or  cause  to  be  delivered, 
to  any  common  carrier  engaged  in  interstate  or  foreign  commerce  by 
land  or  water,  for  interstate  or  foreign  transportation,  or  to  carry  up- 
on any  vessel  or  vehicle  engaged  in  interstate  or  foreign  transporta- 
tion, any  explosive,  or  other  dangerous  article,  under  any  false  or  de- 
ceptive marking,  description,  invoice,  shipping  order,  or  other  decla- 
ration, or  without  informing  the  agent  of  such  carrier  of  the  true 
character  thereof,  at  or  before  the  time  such  delivery  or  carriage  is 
made.  Whoever  shall  knowingly  violate,  or  cause  to  be  violated,  any 
provision  of  this  section,  or  of  the  three  sections  last  preceding,  or 
any  regulation  made  by  the  Interstate  Commerce  Commission  in  pur- 
suance thereof,  shall  be  fined  not  more  than  two  thousand  dollars,  or 
imprisoned  not  more  than  eighteen  months,  or  both. 

Sec.  236.  When  the  death  or  bodily  injury  of  any  person  is  caused 
by  the  explosion  of  any  article  named  in  the  four  sections  last  pre- 
ceeding,  while  the  same  is  being  placed  upon  any  vessel  or  vehicle  to 
be  transported  in  violation  thereof,  or  while  the  same  is  being  so 
transported,  or  while  the  same  is  being  remove-d  from  such  vessel  or 
vehicle,  the  person  knowingly  placing,  or  aiding  or  permitting  the 
placing,  of  such  articles  upon  any  such  vessel  or  vehicle,  to  be  so  trans- 
ported, shall  be  imprisoned  not  more  than  ten  years. 
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General    Ordehs   of    Director   General   of   Railroads    Under    Federal 
Control  Act  ok  1918. 

GENERAL   ORDER   NO.    1. 

Washington,   D.  C,   December   29th,    1917. 
To  All  C07icer7ie(l: 

Pursuant  to  the  order  of  the  President  of  the  United  States,  through 
the  Secretary  of  War,  the  undersigned,  as  Director  General  of  Rail- 
roads, has  taken  possession  and  assumed  control  of  certain  transpor- 
tation systems  described  in  the  proclamation  of  the  President,  of 
which  proclamation  and  order  officers,  agents  and  employes  of  said 
transportation  systems  are  to  take  immediate  and  careful  notice. 

ALL    EMPLOYES    TO    CONTINUE. 

In  addition  to  the  provisions  therein  contained  it  is,  until  further 
ordered,  directed  that — 

1.  All  officers,  agents  and  employes  of  such  transportation  sys- 
tems may  continue  in  the  performance  of  their  present  regular  duties. 
reporting  to  the  same  offices  as  heretofore  and  on  the  same  terms  of 
employment. 

2.  Any  officer,  agent  or  employe  desiring  to  retire  from  his  em- 
ployment shall  give  the  usual  and  seasonable  notice  to  the  proper 
officer  to  the  end  that  there  may  be  no  interruption  or  impairment  of 
the  transportation  service  required  for  the  successful  conduct  of  the 
war  and  the  needs  of  general  commerce. 

NATIONAL  NEEDS   PARAMOUNT. 

3.  All  transportation  systems  covered  by  said  proclamation  and 
order  shall  be  operated  as  a  national  system  of  transportation,  the 
common  and  national  needs  being  in  all  instances  held  paramount  to 
any  actual  or  supposed  corporate  advantage.  All  terminals,  parts, 
locomotives,  rolling  stock,  and  other  transportation  facilities  are  to 
be  fully  utilized  to  carry  out  this  purpose  without  regard  to  owner- 
ship. 

4.  The  designation  of  routes  by  shippers  is  to  be  disregarded 
when  speed  and  efficiency  of  transportation  service  may  thus  be  pro- 
moted. 

5.  Traffic  agreements  between  carriers  must  not  be  permitted  to 
interfere  with  expeditious  movements. 

THROUGH    ROUTINGS    TO    BE    ESTABLISHED. 

6.  Through  routes  which  have  not  heretofore  been  established  be- 
cause of  short  hauling  or  other  causes  are  to  be  established  and  used 
whenever  expedition  and  efficiency  of  traffic  will  thereby  be  promoted; 
and  if  difficulty  is  experienced  in  such  through  routing  notice  thereof 
shall,  by  carriers  or  shippers  or  both,  be  given  at  once  to  the  direc- 
tor by  wire. 
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7.  Existing  schedules  or  rates  and  outstanding  orders  of  the  In- 
terstate Commerce  Commission  are  to  be  observed,  but  any  surh  sche- 
dules or  rates  or  orders  as  may  hereafter  be  found  to  conflict  with  the 
purposes  of  said  proclamation  or  with  this  order  shall  be  brought  im- 
mediately by  wire  to  the  attention  of  the  director. 

(Signed)  W.  G.  M(  Auoo, 

Director  General  of  Railroads. 

GENERAL   ORDER  NO.   2. 

OFKICK    01"    TUK    DIKECTOU    (iENKKAL    OF    RAII.KO.\l)S. 

Washington,   D.  C.   neccmber  29,   1917. 
To  the  Chief  Executive  of  the  Railroads: 

Pursuant  to  the  authority  vested  in  me  by  the  President  of  the 
United  States  in  his  proclamation  of  December  26,  1917,  wherein  it 
was  stated  that  for  purposes  of  accounting,  possession  and  control  of 
the  railroads  shall  date  from  12:00  o'clock  midnight  on  December  31, 
1917,  you  are  notified  that,  until  otherwise  directed,  no  changes  in  the 
present  methods  of  accounting  as  prescribed  by  the  Interstate  Com- 
merce Commission  will  be  required.  The  accounts  of  your  respective 
companies  shall  be  closed  as  of  December  31,  1917,  and  opened  as  of 
January  1,  1918,  in  the  same  manner  as  they  have  heretofore  been 
handle<l  at  the  close  of  one  fiscal  period  and  the  beginning  of  another; 
and  in  the  same  manner  that  you  should  have  handled  your  accounts 
had  the  Government  not  taken  possession  and  control. 

William  G.  McAdoo, 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  3. 
All  carriers  by  railroad,  subject  to  the  jurisdiction  of  the  under- 
signed, are  hereby  ordered  and  directed  forthwith  to  publish  and  file, 
and  to  continue  in  effect  until  further  order,  tariffs  effective  January 
21,  1918,  wherein  demurrage  rules,  regulations  and  charges  shall  be 
changed  so  as  to  provide. 

A.  (1)  Forty-eight  hours  (two  days)  free  time  for  loading  or 
unloading  on  all  commodities. 

(2)     Twenty-four  hours   (one  day)   free  time  on  cars  held  for 
any  other  purpose  permitted  by  tariff. 

B.  Demurrage  charges  per  car  per  day  or  fraction  of  a  day  until 
car  is  released,  as  follows:  Three  dollars  for  the  first  day.  $4.00  for 
the  second  day,  and  for  each  succeeding  additional  day  the  charge  to 
be  increased  $1.00  in  excess  of  that  for  the  preceding  day  until  a  maxi- 
mum charge  of  $10.00  per  car  per  day  shall  be  reached  on  the  eighth 
day  of  detention  beyond  free  time,  the  charge  thereafter  to  be  $10.00 
per  car  per  day  or  fraction  thereof.  These  charges  will  supersede  all 
those  named  in  existing  tariffs  applicable  to  domestic  freight,  and 
specifically  contemplate  the  cancellation  of  all  average  agreement  pro- 
visions of  existing  tariffs. 

No  change  is  authorized  hereby  to  be  made  in  demurrage  rules, 
regulations  and  charges  applying  on  foreign  export  freight  awaiting 
Bhips  at  export  points. 
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Upon  my  request,  the  Interstate  Commerce  Commission  has  Issued 
Fifteenth  Section  Order  No.  225  authorizing  the  filing  of  tariffs  to  ac- 
cord with  this  order  to  become  effective  January  21,  1918,  on  one  day's 
notice. 

Carriers  shall  immediately  file  said  tariffs  with  appropriate  state 
commissions  or  other  state  authorities. 

Dated  at  Washington,  this  fifth  day  of  January,  1918. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

FIFTEENTH  SECTION  ORDER  NO.  225. 
At  a  Session  of  DIVISION  2  of  the  INTERSTATE  COMMERCE  COM- 
MISSION, held  at  its  office  in  Washington,  D.  C,  on  the 
5th  day  of  January  A.  D.  1918. 

EDGAR  E.  CLARK.  ^ 

WINTHROP  INI.  DANIELS,    >■  Commissioners. 

ROBERT  W.  WOOLEY,  J 

Application  under  Section  15  of  the  Act  to  Regulate  Commerce, 
as  amended  August  9,  1917,  for  approval  for  filing  of  an  increased  rate, 
fare,  charge,  or  classification. 

DEMMUR-VGE   RULES,    REGULATIONS    AND    CHARGES. 

The  Director  General  of  Railroads  having  requested  the  Commis- 
sion's approval  for  filing  tariffs  containing  changes  in  demurrage  rules, 
regulations  and  charges  in  compliance  with  his  order  No.  3  of  Jan- 
uary 5,  1918,  effective  January  21,  1918,  so  as  to  provide  as  follows: 

"A.  (1)  Forty-eight  hours  (two  days)  free  time  for  loading  or 
unloading  on  all  commodities. 

(2)  Twenty-four  hours  (one-day)  free  time  on  cars  held  for  any 
other  purpose  permitted  by  tariff. 

B.  Demurrage  charges  per  car  per  day  or  fraction  of  a  day 
until  car  is  released,  as  follows:  $3.00  for  the  first  day,  $4.00  for  the 
second  day,  and  for  each  succeeding  additional  day  the  charge  to  be  in- 
creased $1.00  in  excess  of  that  for  the  preceding  day  umil  a  maximum 
charge  of  $10.00  per  car  per  day  shall  be  reached  on  the  eighth  day  of 
detention  beyond  free  time,  the  charge  thereafter  to  be  $10.00  per  car 
per  day  or  fraction  thereof.  These  charges  will  supersede  all  those 
named  in  existing  tariffs  applicable  to  domestic  freight,  and  specifically 
contemplate  the  cancelation  of  all  average  agreement  provisions  of  ex- 
isting tariffs. 

No  change  Is  authorized  hereby  to  be  made  in  demurrage  rules, 
regulations  and  charges  applying  on  foreign  export  freight  awaiting 
ships  at  export  points." 

It  is  ordered,  That  the  rules,  regulations  and  charges  herein  above 
set  forth  be,  and  they  are  hereby,  approved  for  filing,  without  formal 
hearing,  which  approval  shall  not  affect  any  subsequent  proceeding 
relative  thereto; 

It  is  further  ordered,  That  said  tariffs  may  be  filed,  effective  Jan- 
uary 21st,  1918,  upon  not  less  than  one  (1)  day's  notice  to  the  Com- 
mission and  to  the  general  public  in  the  manner  prescribed  in  Section 
6  of  the  Act  to  Regulate  Commerce; 
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And  it  is  further  ordered.  That  the  tariffs  filfd  under  authority  of 
this  order  shall  bear  on  title  pages  thereof  the  following  no  ation: 

Increased  demurrage  rules,  regulations  and  charges  in  this  tariff 
are  filed  on  one  day's  notice  under  authority  of  the  Interstate  Com- 
merce Commission's  Fifteenth  Section  Order  No.  225  of  January  5,  1918. 
without  formal  hearing,  which  approval  shall  not  affect  any  subsequent 
proceeding  relative  thereto. 

By  tlip  Commission,  Division  2: 

(SEAL)  Gi:oR(iK  B.  McGinty. 

Secretary. 
GENERAL  ORDER  NO.  4. 

DmFX'TOR   Gk.NERAL  ok   RAir.KOAD.S 

Washington. 

January  18,  1918. 

For  purposes  of  operating  the  railroads  of  the  United  States  will 
be  classified  as  Ea.stern  Railroads,  Southern  Railroads  and  Western 
Railroads,  defined  as  follows: 

EASTERN  RAILROADS— The  railroads  in  (hat  portion  of  the 
TTnited  States  north  of  the  Ohio  and  Potomac  Rivers  and  east  of  Lake 
Michigan  and  the  Indiana-Illinois  State  line;  also  those  railroads  in 
Illinois  extending  into  that  State  from  points  east  of  the  Indiana-Illinois 
State  line;  also  the  Chesapeake  &  Ohio,  the  Norfolk  &  Western  and 
the  Virginian  railways. 

SOUTHERN  RAILROADS— All  railroads  in  that  portion  of  the 
United  States  south  of  the  Ohio  and  Potomac  Rivers  and  east  of  the 
Mississippi  River,  except  the  Chesapeake  &  Ohio,  Norfolk  &  Western 
and  the  Virginian  railways;  and  also  those  railroads  in  Illinois  and 
Indiana  extending  into  those  states  from  points  south  of  the  Ohio  River. 

WESTERN  RAILROADS— All  railroads  not  included  in  the  above 
definitions  and,  broadly  speaking,  all  railroads  in  the  territory  west 
of  Lake  Michigan  and  of  the  Indiana-Illinois  State  line  to  the  Ohio 
River  and  west  of  the  Mississippi  River  from  the  Ohio  River  to  the 
Gulf  of  Mexico,  excepting  those  railroads  In  Illinois  included  in  Elastern 
Territory,  and  those  railroads  in  Illinois  and  Indiana  included  in 
Southern  Territory,  as  above  stated. 

Mr.  A.  H.  Smith,  President  of  the  New  York  Central,  is  appointed 
Regional  Director,  with  office  at  New  York,  in  charge  of  the  operation 
of  Eastern  Railroads. 

Mr.  C.  H.  Markham,  President  of  the  Illinois  Central,  is  appointed 
Regional  Director,  with  office  at  .\tlanta,  in  charge  of  the  operation 
of  Southern  Railroads. 

Mr.  R.  H.  Aishton,  President  of  the  Chicago  &  North  Western,  is 
appointed  Regional  Director,  with  office  at  Chicago,  in  charge  of  the 
operation  of  Western  Railroads. 

Orders  issued  by  the  gentlemen  named  in  their  capacity  as  Region- 
al Directors  will  be  issued  by  authority  of  the  Director  General  and 
will  be  respected  accordingly. 

^  W.  G.  McAdoo. 

Director  General  of  Railroads. 
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general  order  no.  5. 

Director  Geneiral  of  Railroads 
Washington. 

January  18,  1918. 
Pursuant  to  the  authority  vested  in  me  as  Director  General  of 
Railroads  by  the  President  of  the  United  States  in  his  proclamation  of 
December  26,  1917,  I  hereby  create  a  Railroad  Wage  Commission  and 
name  as  the  member  thereof,  Franklin  K.  Lane,  Secretary  of  the  In- 
terior; Charles  C.  McChord,  member  of  the  Interstate  Commerce  Com- 
mission; J.  Harry  Covington.  Chief  .Justice  of  the  Supreme  Court  of  the 
District  of  Columbia  and  William  R.  Willcox  of  New  York. 

IT   IS   ORDERED  AND  DIRECTED   THAT: 

The  Commission  shall  make  a  general  investigation  of  the  compen- 
sation of  persons  in  the  railroad  service,  the  relation  of  railroad  wages 
to  wages  in  other  industries,  the  conditions  respecting  wages  in  differ- 
ent parts  of  the  country,  the  special  emergency  respecting  wages  which 
exists  at  this  time  owing  to  war  relation  between  different  classes  of 
railroad  labor. 

The  Commission  shall  begin  its  labors  at  once,  and  make  report  to 
the  Director  General,  giving  its  recommendations  in  general  terms 
as  to  changes  in  existing  compensations  that  should  be  made. 

Officers,  agents  and  employes  of  the  railroads  are  directed  to  fur- 
nish to  the  Railroad  Wage  Commission  upon  request  all  information 
it  may  require  in  the  course  of  its  investigation. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

General  order  no.  6. 

Director  General  of  Railroads 
Washington. 

January  29,  1918. 

TO    OFFICERS    AND    DIRECTORS    OF    RAILRO.^D    COMPANIES. 

During  the  period  of  possession,  operation  and  Government  control 
of  railroads,  it  is  necessary  that  officers,  directors,  and  agents  of  rail- 
road companies  be  very  careful  in  the  handling  of  moneys  and  in  the 
dealing  with  transportation  matters.  Without  attempting  at  this  time 
to  give  general  directions,  there  are  a  few  matters  involving  the  expen- 
diture of  money  for  purposes  having  no  direct  relation  to  transporta- 
tion, which  should  receive  immediate  attention;  as  well  as  the  issuance 
of  free  transportation. 

It  is  therefore  ordered  that  the  carriers'  operating  revenues  shall 
not  be  expended: 

1.  For  the  payment  of  agents  or  other  persons  who  are  employed 
in  any  way  to  affect  legislation. 

2_  For  the  employment  of  attorneys  who  are  not  actually  engaged 
in  the  performance  of  necessary  legal  work  for  the  company. 

3.  For  the  payment  of  the  expenses  of  persons  or  agencies  constitu- 
ting associations  of  carriers  unless  such  association  is  approved  in 
advance  by  the  Director  General. 
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4.  For  any  political  purpose  or  to  dirfctly  or  indirertly  influence 
the  elcc: ion  of  any  person  or  an  election  affecting  any  public  measures. 

ISSl'AXrK    OK    KKKIC    PARSKS. 

No  passes  or  free  transportation  shall  be  Issued  by  any  carrier 
under  Federal  control  or  any  official  of  such  carrier  unless  the  is- 
suance of  such  free  transportation  is  expressly  authorized  by  the  Act 
of  Congress  entitled  "An  Act  to  Regulate  Commerce,  Approved  Feb- 
ruary 4,  1887,  and  Amendments  thereto;"  and  any  such  passes  or  free 
transportation  heretofore  issued  not  in  conformity  with  said  act  must 
be  recalled. 

This  order  applies  to  all  carriers  under  Federal  control,  whether 
inter-state  or  intra-state. 

W.  G.  Mt  Adoo, 
Director  General  of  Railroads. 

SUPPLEMENT  TO  GENERAL  ORDER  NO.  6. 

UNITED   STATES   RAir.ROAI)   AOMINISTRATIOX. 

Office  of  the  Director  General 
Washington. 

March  26,  1918. 
On  the  28th  day  of  .January,  1918,  General  Order  No.  6  was  issued 
prohibiting  the  issuance  of  free  transportation  except  as  expressly  au- 
thorized by  the  Act  of  Congress  approved  February  4,  1887,  and  amend- 
ments thereto. 

The  carriers  in  obedience  to  said  order,  withdrew  the  passes  or 
milage  books  which  had  theretofore  been  issued  pursuant  to  contracts 
for  newspaper  advertising,  the  issuance  thereof  interstate  having  been 
held  unlawful  by  the  Supreme  Court  of  the  United  States  (219  U.  S., 
486). 

It  later  came  to  my  attention  that  contracts  for  newspaper  ad- 
vertising to  be  paid  for  in  transportation  at  a  fixed  rate  had  been  made 
in  various  sections  of  the  country;  that  milage  books  had  been  issued 
pursuant  to  such  contracts;  and  that  the  war  tax  thereon  had  been 
paid  as  required  by  law.  It  seemed  to  me  important,  therefore,  that 
the  legality  of  such  contracts  should  be  passed  upon  by  the  Interstate 
Commerce  Commission.  Accordingly  this,  and  a  number  of  other  ques- 
tions growing  out  of  General  Order  No.  6,  was  referred  by  me  to  the 
Interstate  Commerce  Commission  'for  consideration. 

I  am  in  receipt  of  its  report  dealing  only  with  this  question,  in 
which  it  is  said: 

"In  view  of  the  circumstances  *  ♦  *  we  are  inclined  to  sug- 
gest the  advisability  of  modification  of  the  Director  General's  Order 
No.  6  to  the  extent  of  permitting  a  continuance  of  contracts  already 
made  for  the  exchange  of  intrastate  passenger  transportation  for  ad- 
vertising to  the  termination  of  such  contracts,  but  in  no  instance  be- 
yond the  end  of  the  current  calendar  year.  We  recommend  such 
modification  of  the  order,  but  suggest  that  in  conne'Ction  therewith 
it  be  made  entirely  clear  that  it  applies  only  to  contracts  now  in  ef- 
fect,   and   which    are    not   repugnant    to   state    requirements:     that   it 
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authorized  only  completion  of  such  contracts  which  expire  prior  to 
the  end  of  the  present  calendar  year,  and  a  continuance  only  to  the 
end  of  the  year  of  any  which  may  by  their  terms  terminate  at  a  later 
date.  It  should  also,  we  think,  he  made  clear  that  transportation  issued 
under  such  contract  may  not  be  used  in  connection  with  other  trans- 
portation on  any  interstate  journey." 

It  is  therefore  ordered  that  the  said  General  Order  No.  6  be  and 
the  same  is  modified  accordingly,  and  the  carriers  will  be  permitted 
to  recognize  the  validity  of  said  contracts  and  honor  transportation 
to  the  extent  recommended  by  said  Commission. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

GENERAL   ORDER   NO.    7. 

DIRECTOR   GENERAL   OF   RAILROADS. 

Interstate  Commerce  Building 
Washington,  D.  C. 
All  carriers  by  railroads,  subject  to  the  jurisdiction  of  the  under- 
signed, are  hereby  ordered  and  directed  forthwith  to  publish  and  file, 
and  to  continue  in  effect  until  further  order,  tariffs  in  the  form  shown 
in  the  attached  appendix,  effective  February  10,  1918,  wherein  demur- 
rage rules,  regulations,  and  charges  shall  be  changed  so  as  to  pro- 
vide: 

A.  (1)  Forty-eight  hours  (two  days)  free  time  for  loading  or 
unloading  on  all  commodities. 

(2)     Twenty-four  hours   (one  day)   free  time  on  cars  held  for 
any  other  purpose  permitted  by  tariff. 

B.  That  the  average  agreement  rule  be  permitted,  but  that  it 
apply  solely  to  cars  held  for  unloading. 

C.  That  under  the  average  rule  the  number  of  days  on  which 
debits  accure  be  made  four  instead  of  five. 

D.  That  the  demuggage  charge  on  all  cars,  after  the  expiration 
of  the  free  time  allowed,  be  $3  for  each  of  the  first  four  days,  $6  for 
each  of  the  next  three  days,  and  $10  for  each  succeeding  day. 

E.  That  the  bunching  rule  be  reinstated  with  the  following  change 
in  paragraph  2: 

CARS    FOR    UNLOADING    OR    KKCOiN SIGNING. 

When,  as  the  result  of  the  act  or  neglect  of  any  carrier,  cars 
originating  at  the  same  point  or  at  intermediate  points  moving  via 
the  same  route  and  destined  for  one  consignee,  at  one  point,  are  bunched 
at  originating  point,  in  transit,  or  at  destination,  and  delivered  by 
the  carrier  in  accumulated  numbers  in  excess  of  daily  shipments,  the 
consignee  shall  be  allowed  such  free  time  as  he  would  have  been  en- 
titled to  had  the  cars  been  delivered  in  accordance  with  the  daily  rate 
of  shipment.  Claim  to  be  presented  to  carriers'  agent  within  fifteen 
(15)  days. 

These  charges  will  supersede  all  those  named  in  any  existing 
tariffs  applicable  to  carload  freight  except: 

1.     Cars  loaded  with  live  stock. 
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2.  Empty  cars  placed  for  loading  coal  at  mines  or  mine  sidings 
or  coke  at  coke  ovens  and  cars  under  load  at  mines  or  mine  sidings 
or  coke  at  coke  ovens. 

3.  Foreign  export   freight  awaiting  ships  at   ports. 

4.  Coal   for  transshipment  at  tidewater  or   lake   ports. 

5.  Empty  private  cars  stored  on  railroad  or  private  tracks,  pro- 
vided such  cars  have  not  been  placed  or  tendered  for  loading  on  the 
orders  of  a   shipper. 

and    specifically    contemplate    the    cancellation    of    all    conflicting    pro- 
visions of  existing  tariffs. 

Upon  my  request  the  Interstate  Commerce  Commission  has  issued 
Fifteenth  Section  Order  No.  300,  authorizing  the  filing  of  tariffs  to 
accord  with  the  appendix  hereto  and  to  become  effective  February  10, 
1918,  on  one  day's  notice. 

Carriers  shall  immediately  file  said  tariffs  with  appropriate  State 
commissions  or  other  State  authorities. 

Order  No.  3  is  hereby  withdrawn  and  canceled. 

Washington,  D.  C,  January  1*9,  1918. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  8. 

DIRECTOR   GKNKR.\L  OF   RAILROADS. 

Washington,  February  21,   1918. 
To     correct  wrong  impressions  that  may  exist  regarding  the  em- 
ployment and  conditions  of  labor  in  railway  service,  it  is  until  further 
order  directed  that — 

1.  All  acts  of  Congress  to  promote  the  safety  of  employees  and 
travelers  upon  the  railroads,  including  acts  requiring  Investigation  of 
accidents  on  railroads,  and  orders  of  the  Interstate  Commerce  Com- 
mission made  in  accordance  therewith,  must  be  fully  complied  with. 
These  acts  and  orders  refer  to  hours  of  service,  safety  appliances,  and 
inspection. 

Now  that  the  railroads  are  in  the  possession  and  control  of  the 
Government,  it  would  be  futile  to  impose  fines  for  violations  of  said 
laws  and  orders  upon  the  Government,  therefore  it  will  become  the 
duty  of  the  Director  General  in  the  enforcement  of  said  laws  and 
orders  to  impose  punishments  for  willful  and  inexcusable  violations 
thereof  upon  the  person  or  persons  responsible  therefor,  such  punish- 
ment to  be  determined  by  the  facts  in  each  case. 

2.  When  the  exigencies  of  the  service  require  it,  or  when  a  suf- 
ficient number  of  employees  in  any  department  are  not  available  to 
render  the  public  prompt  transportation  service,  employees  will  be 
required  to  work  a  reasonable  amount  of  overtime.  So  far  as  effi- 
cient and  economic  operation  will  permit,  excessive  hours  of  employ- 
ment will  not  be  required  of  employees. 

3.  The  broad  question  of  wages  and  hours  will  be  passed  upon 
and  reported  to  the  Director  General  as  promptly  as  possible  by  the 
present  Railroad  Wage  Commission.  Pending  a  disposition  of  these 
matters  by  the  Director  General,  all  requests  of  employees  involving 
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revisions  of  schedules  or  general  changes  in  conditions  affecting  wages 
and  hours  will  be  held  in  abeyance  by  both  the  managers  and  em- 
ployees. Wages,  when  determined  upon,  will  be  made  retroactive  to 
January  1,  1918,  and  adjusted  accordingly.  Matters  of  controversy 
arising  under  interpretations  of  existing  wage  agreements  and  other 
matters  not  relating  to  wages  and  hours  will  take  their  usual  course, 
and  in  the  event  of  inability  to  reach  a  settlement  will  be  referred  to 
the  Director  General. 

4.  In  Order  No.  1,  issued  December  29,  1917,  the  following  ap- 
peared : 

"All  officers,  agents,  and  employees  of  such  transportation  sys- 
tems may  continue  in  the  performance  of  their  present  regular  duties 
reporting  to  the  same  officers  as  heretofore  and  on  the  same  terms  of 
employment." 

The  impression  seems  to  exist  on  some  railroads  that  the  said 
order  was  intended  to  prevent  any  change  in  the  terms  of  employ- 
ment during  governmental  operation.  The  purpose  of  the  order  was 
to  confirm  all  terms  of  employment  existing  upon  that  date,  but  sub- 
ject to  subsequent  modifications  deemed  advisable  for  the  require- 
ments of  the  service.  Any  contrary  impression  or  construction  is 
erroneous.  Officers  and  employees  will  be  governed  by  the  construction 
here  given. 

5.  No  discrimination  will  be  made  in  the  employment,  retention, 
or  conditions  of  employment  of  employees  because  of  membership  or 
nonmembership  in  labor  organizations. 

The  Government  now  being  in  control  of  the  railroads,  the  of- 
ficers and  employees  of  the  various  companies  no  longer  serve  a  private 
interest.  All  now  serve  the  Government  and  the  public  interest  only. 
I  want  the  officers  and  employees  to  get  the  spirit  of  this  new  era. 
Supreme  devotion  to  country,  an  invincible  determination  to  perform 
the  imperative  duties  of  the  hour  while  the  life  of  the  Nation  is  im- 
periled by  war,  must  obliterate  old  enmities  and  make  friends  and 
comrades,  of  us  all.  There  must  be  cooperation,  not  antagonism;  con- 
fidence, not  suspiction;  mutual  helpfulness,  not  grudging  performance; 
just  consideredation,  not  arbitrary  disregard  of  each  other's  rights  and 
feelings;  a  fine  discipline  based  on  mutual  respect  and  sympathy;  and 
an  earnest  desire  to  serve  the  great  public  faithfully  and  efficiently. 
This  is  the  new  spirit  and  purpose  that  must  pervade  every  part  and 
branch  of  the  national  railroad  service. 

America's  safety,  America's  ideals,  America's  rights  are  at  stake. 
Democracy  and  liberty  throughout  the  world  depend  upon  America's 
valor,  America's  strength,  America's  fighting  power.  We  can  win 
and  save  the  world  from  despotism  and  bondage  only  if  we  pull  to- 
gether. We  can  not  pull  apart  without  ditching  the  train.  Let  us 
go  forward  with  unshakable  purpose  to  do  our  part  superlatively. 
Then  w^e  shall  save  America,  restore  peace  to  a  distracted  world,  and 
gain  for  ourselves  the  coveted  distinction  and  just  reward  of  patriotic 

service  nobly  done. 

(Signed)  W.  G.  McAdoo, 

Director  General  of  Railroads. 
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GENERAL   ORDER   NO.    9. 

DIKKXTOB   GENKRAL  OF    RAILROADS. 

Interstate  Commerce  Building 
Washington,    D.    C. 

February  23.   1918. 
With  reference  to  officers  whose  salaries  are  chargeable  to  operat- 
ing expenses,  it  is  hereby  ordered: 

1.  A  carrier  shall  not  create  an  additional  office  or  fill  a  vacancy 
in  an  existing  office,  except  when  such  step  is  necessary  to  the  opera- 
tion of  the  railroad  under  the  existing  conditions  of  Government  pos- 
session and  control.  In  cases  of  doubt,  ai)plication,  with  statement 
of  salary  proi)osed,  may  be  made  through  the  Regional  Director  for 
the   Director   General's  approval. 

2.  A  carrier  shall  not  fill  a  vacancy  in  office  of  or  above  the  grade 
of  General  Manager  or  create  such  an  office  without  the  approval  of 
the  Director  General.  Application  with  statement  of  salary  proposed 
may  be  made  through  the  Regional  Director  for  the  Director  General's 
approval. 

3.  With  reference  to  general  officers  and  divisions  officers,  (ac- 
cording to  I.  C.  C.  Classification  of  Steam  Railway  Employees),  re- 
ceiving $3,000  or  more  and  less  than  $10,000  per  year,  each  carrier  shall 
make  to  the  Regional  Director  a  monthly  report  showing  increase  in 
salaries,  appointments  (showing  salaries  therefor)  to  fill  vacancies, 
and  the  creation  of  new  positions  (showing  salaries  therefor),  begin- 
ning with  the  month  of  January,  1918, 

4.  With  reference  to  such  general  officers  and  division  officers 
receiving  $10,000  or  more  per  year,  such  monthly  report  shall  be  made 
In  duplicate,  and  one  duplicate  shall  be  sent  to  the  Regional  Director 
and  the  other  duplicate  to  the  Director  General. 

(Signed)  W.  G.  McAdoo, 

Director  General  of  Railroads. 

GENERAL  ORDER   NO.   10. 

UNITED    STATES    RAILROAD    ADMINISTRATION'. 

Office  of  the  Director  General 
Washington,  D.  C. 

March  14,  1918. 
Each  and  every  carrier  subject  to  Federal  control  shall,  prior  to 
IMay  1,  1918,  commence  taking  an  inventory  of  its  materials  and  sup- 
plies by  actual  count,  measurement,  weight,  etc.,  and  shall  immedi- 
ately upon  completion  thereof  adjust  such  inventory,  by  additions  and 
deductions,  to  December  31,  1917;  provided,  however,  that  any  such 
carrier  that  has  taken  an  inventory  of  its  materials  and  supplies  in 
the  form  indicated  within  90  days  prior  to  December  31,  1917,  or  subse- 
quent to  the  latter  date,  shall  not  be  required  to  take  an  additional  in- 
ventory, but  shall  adjust  the  inventory  previously  taken,  by  additions 
and  deductions,  to  December  31,  1017. 

The  said  inventory  shall  be  preserved  in  the  files  of  the  carrier. 
(Signed)  W.  G.  McAdoo, 

Director  General  of  Railroads. 
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general  order  no.  11. 

United  States  Railroad  Administration. 
Office  of  the  Director  General. 

Washington,  D.  C,  March  16,  1918. 

KOK  THE  ADOPnON   OF   UNIVERSAL  INTERLINE  WAYBILLING  AND  STANDARD 

FORMS. 

To  Chief  Executive  Officers  of  Carriers  Subject  to  Federal  Control: 

(1)  Effective  May  1,  1918,  all  freight  forwarded  from  one  point 
in  the  United  States  to  another  point  in  the  United  States  (including 
freight  passing  through  Canada  or  Mexico  enroute).  and  moving  over 
two  or  more  railroads  or  boat  lines  under  Federal  Control,  must  be 
waybilled  through  from  point  or  origin  to  destination,  regardless  of 
the  absence  of  joint  rates.  When  destination  station  is  on  a  railroad 
not  under  Federal  Control,  freight  should  be  waybilled  to  the  junction 
point  with  such  road;  provided,  however,  that  nothing  in  this  para- 
graph shall  prohibit  through  waybilling  arrangements  between  car- 
riers now  under  Federal  control  and  others  not  so  controlled. 

(2)  A  separate  waybill  must  be  made  for  each  less  carload  con- 
signment and  for  each  carload;  provided,  however,  that  a  single  way- 
bill may  be  made  to  cover  a  special  train  moving  at  a  lump  sum  charge 
for  the  train  or  for  shipments  which,  on  account  of  their  length,  re- 
quire more  than  one  car. 

(3)  Waybills  for  carload  freight  must  move  with  the  cars.  Way- 
bills for  less  carload  freight  must  be  moved  with  the  cars  when  prac- 
ticable; otherwise  so  as  to  reach  the  transfer  point  or  destination 
station  with  or  in  advance  of  the  cars.  In  the  event  that  waybills 
for  solid  cars  of  less  carload  freight  are  mailed  direct  to  destination 
or  transfer  stations,  a  separate  waybill  must  be  made  on  standard 
form,   showing  destination  of  car,   and  bearing  notation: 

Merchandise  car,  waybills 

Mailed  to 

Junction  agents  must  show  stamps  on  this  waybill  in  the  same  man- 
ner as  provided  in  Paragraph   (4). 

(4)  Complete  routing  must  be  specified  on  each  waybill  as  and 
when  made,  in  the  space  provided  therefor.  Each  forwarding  junction 
agent,  at  points  of  interchange,  must  stamp  each  waybill  for  freights 
interchanged  in  the  space  at  the  bottom  of  the  waybill  and  in  the 
order  there  shown.  Such  stamps  must  show  the  station  at  which  the 
interchange  is  made  and  the  name  of  the  railroad  forwarding  the 
freight  from  such  junction,  for  example: 

Jamestown 

North  &  South  R.  R. 

(Stamp  must  be  I'/v  inches  by  %  Inch.) 

(5)  When  freight  moves  on  a  going  through  rate,  each  waybill 
must  show  freight  charges  from  point  of  origin  to  destination. 

(6)  Freight  moving  on  a  combination  of  rates: 
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(a)  If  the  billing  agent  is  in  possession  of  all  necessary  tariffs, 
the  rate  and  freight  charges  to  and  beyond  the  rate  breaking  poinls 
must  be  shown  successively,  one  beneath  the  other,  and  the  total  of 
all  freight  charges  indicated.  For  example,  the  rate  and  freight  charges 
on  a  shipment  from  New  York,  N.  Y.,  to  Denver,  Colorado,  will  appear 
as  follows: 

Weight      Rate      Freight 

To  Miss.  River   200         |1.055         $2.11 

Miss.  River  to  Denver 1.62  3.24 


Total  $5 . 35 

(b)  If  the  billing  agent  is  not  in  possession  of  the  rates  beyond 
the  rate  breaking  point,  the  waybill  must  be  headed  to  destination, 
and  the  rate  and  freight  charges  shown  to  the  rate  breaking  point, 
with  the  movement  beyond  indicated.     For  example: 

Weight       Rale       Freight 

To  Miss.  River    200         $1,055         $2.11 

Miss  River  to  Denver   

In  this  case  the  billing  agent  will  stamp  or  endorse  waybill  as  follows: 

"Shipment  not  rated  through. 

Junction  or  destination  agent 

will  insert  charges  omitted. " 

(Stamp,  if  used,  must  be  1^2  inches  by  %  inch.) 

(c)  The  junction  receiving  agent  must  revise  rates  on  inbound 
billing  to  the  rate  breaking  point,  insert  the  divisions  of  revenue  ac- 
cruing to  the  roads  up  to  the  rate  breaking  point,  and  certify  to  their 
correctness,  by  use  of  an  appropriate  rubber  stamp  reading  as  follows: 

Revised  at  

North  &  South  R.  R. 
(Stamp  must  be  IV2  inches  by  %  inch.) 

(d)  Agents  forwarding  shipments  from  rate  breaking  points  must 
insert  rates  and  freight  charges  applicable  to  destination  or  to  the 
next  rate  breaking  point.  If  in  any  case  this  plan  is  not  practica- 
ble arrangements  may  be  made  to  have  such  rates  and  charges  inserted 
by   destination   agents. 

(7)  When  miscellaneous  charges,  of  any  character,  accrue  in  tran- 
sit, and  they  are  to  be  collected  from  consignee,  they  should  be  shown 
as  separate  items  in  the  freight  charges  column  on  waybills,  with  no- 
tation opposite  each  item  indicating  the  nature  of  the  charge,  the 
point  at  which  it  accrued,  and  the  road  to  which  due.  In  final  settle- 
ment, such  charges  will  be  allowed  as  an  arbitrary  to  carrier  to  which 
they  are  due. 

(8)  A  standard  Form  of  waybill,  (sample  attached),  is  hereby 
prescribed,  and  must  be  used  on  and  after  May  1,  1918_ 

(a)  This  waybill  Form  must  be  printed  on  paper  approximat- 
ing in  weight  "80  pounds  No.  1  Manila,  24x36." 

(b)  Only  the  original  and  one  copy  of  waybill  shall  be  made. 
The  original  must  accompany  the  shipment  as  herein  provided  and 
the  copy  must  be  retained  by  the  company  making  the  waybill. 
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(c)  This  waybill  shall  also  be  used  for  astray  freight. 

(d)  This  waybill  is  designed  to  be  folded  vertically,  and  left 
side  containing  all  Information  for  the  physical  movement  of  the 
car. 

(e)  For  special  classes  of  traffic,  requiring  a  larger  waybill, 
the  form  may  be  S^/a  by  22  inches. 

(f)  Supplies  of  waybill  forms  now  on  hand,  may  be  used  for 
local   business. 

(9)  The  Plan  of  Audit  Office  Settlement  recommended  by  the  As- 
sociation of  American  Railway  Accounting  Officers,  as  outlined  In  that 
Association's  1917  Synopsis  —  Paragraphs  (16),  (17),  (18),  (28),  (29), 
and  (30)  shall  govern.  This  plan  requires  ihat  destination  carriers 
shall  make  settlement  with  each  of  the  carriers  in  interest  for  its  pro- 
portion of  revenue. 

(10)  The  total  freight  charges,  as  reported  by  destination  carrier, 
and  the  divisions  thereof,  must  be  accepted  by  all  interested  carriers 
as  final.  No  recheck  of  such  settlement  will  be  made,  except  as  to  ad- 
vances and  prepaid,  and  to  establish  lists  of  unreported  waybills. 

(11)  The  following  forms  must  be  used  in  preparing  Audit  Office 
Settlement    accounts: 

(a)  Interline  abstract.     Form    (A.A.R.A.O.)    104. 

(b)  Division  sheet.     Form    (A.A.R.A.O.)    105. 

(c)  Summary  of  interline  accounts.     Form    (A.A.R.A.O.)    110. 
These  forms  are  recommended  by  the  Association  of  American  Rail- 
way Accounting  Officers,  and  samples  are  shown  in  that  Association's 
1917  Synopsis. 

(12)  Unless  and  until  otherwise  ordered  revenues  shall  be  appor- 
tioned among  carriers  in  accordance  with  the  route  via  which  the 
shipment  moved,   in  the  following  manner: 

(a)  Where  joints  through  rates  are  in  effect,  establish  di- 
visions, or  any  simplications  thereof  which  may  have  been  per- 
fected, shall  be  used. 

(b)  Combination  rates  shall  be  divided  as  made.  If  one  or 
more  of  the  factors  in  the  combination  are  joint  through  rates, 
such  factors  shall  be  divided  as  provided  in  sub-paragraph  (a) 
preceding. 

(c)  When  neither  of  the  above  division  bases  can  be  used, 
revenues  shall  be  divided  on  twenty  mile  block  mileage  basis, 
each  carrier  to  be  allowed  at  least  twenty  miles,  and  originating 
and  terminal  carriers  an  additional  twenty  miles  each  as  construc- 
tive mileage. 

(13)  Simplified  bases  for  apportioning  inter-road  freight  rev- 
enues are  now  being  considered;  upon  their  determination  carriers 
will  be  advised  thereof  in  a  subsequent  order. 

(14)  Immediate  steps  shall  be  taken  by  each  carrier  to  make  the 
foregoing  regulations  effective  as  of  May  1,  1918,  and  to  procure  sup- 
plies of  the  prescribed  waybill  and  accounting  Forms  and  to  issue  the 
necessary  instructions  to  all  concerned. 

W.  G.  McAdoo, 

Director  General. 
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general.  order  no.  12. 

DiUKCTOR  Genkrai,  OF  Raii.road.s 

Interstate  Coniniercf  Building, 

Washington. 

March   21,    1918. 
It  is  ordered  that  the  following  rules  be  observed  with  respect  to 
all  railroad  work  involving  charges  to  capital  account,  viz: 

First:  In  determining  what  additions  and  betterments,  including 
equipment,  and  what  road  extensions  should  be  treated  as  necessary, 
and  what  work  already  entered  upon  should  be  suspended,  please  be 
guided  by  the  following  general  principles: 

(a)  From  the  financial  standpoint  it  is  highly  important  to 
avoid  the  necessity  for  raising  any  new  capital  which  is 
not  absolutely  necessary  for  the  protection  and  develop- 
ment of  the  required  transportation  facilities  to  meet  the 
present  and  prospective  needs  of  the  country's  business 
under  war  conditions.  From  the  standpoint  of  the  available 
supply  of  labor  and  material,  it  is  likewise  highly  impor- 
tant that  this  supply  shall  not  be  absorbed  except  for  the 
necessary   purposes   mentioned   in   the  preceding  sentence. 

(b)  Please  also  bear  in  mind  that  it  may  frequently  happen 
that  projects  which  might  be  regarded  as  highly  meritori- 
ous and  necessary  when  viewed  from  the  separate  stand- 
point of  a  particular  company,  may  not  be  equally  meritori- 
ous or  necessary  under  existing  conditions,  when  the  Gov- 
ernment has  possession  and  control  of  the  railroads  gen- 
erally, and  therefore  when  the  facilities  heretofore  subje«t 
to  the  exclusive  control  of  the  separate  companies  are  now 
available  for  common  use,  whenever  such  common  use  will 
promote  the  movement  of  traffic. 

Second:  The  construction  of  new  lines  or  branches  or  extensions  of 
existing  lines  shall  not  be  entered  upon  or  contracted  for  without  the 
Director  General's  approval. 

Third:  No  new  locomotives  or  cars  shall  be  ordered  or  constructed 
without  the   Director  General's  approval. 

Fourth:  Work  contracted  for  or  actually  commenced  prior  to 
January  1,  1918,  and  unfinished,  may  be  continued  until  further  order, 
except  insofor  as  in  the  judgment  of  the  carrier  concerned  it  may  be 
possible  to  discontinue  or  curtail  it  without  substantial  loss,  in  order 
to  conform  to  the  general  principles  outlined  in  paragraph  "First" 
hereof. 

Fifth:  Other  work  whicli  does  not  involve  charges  to  capital  ac- 
count in  excess  of  $25,000  may  be  contracted  for  and  commenced  with- 
out approval  of  the  Director  General  provided  that: 

(a)  It  conforms  to  the  policy  outlined  in  paragraph  "First" 
hereof;  that 

(b)  It  also  falls  clearly  within  the  policy  of  the  particular 
carrier  as  that  policy  has  been  applied  in  practice  during 
the  two  calendar  years  1916  and  1917;    and  that 

(c)  A  report  giving  a  brief  description  of  each  project  involv- 
ing not  less  than  $5,000  nor  more  than  $25,000  chargeable 
to  capital  account  and  showing  also  the  amount  chargeable 
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to  operating  expenses,  shall  be  made  in  duplicate  to  the 
Director  of  the  Division  of  Capital  Expenditures  at  Wash- 
ington and  Regional  Director  for  the  District  within  ten 
days  after  the  work  shall  be  contracted  for  or  commenced. 

Sixth:  No  work  involving  a  charge  to  capital  account  in  excess  of 
$25,000  shall  be  contracted  for  or  commenced  subsequent  to  January  1, 
191S,  unless 

(a)  It  conforms  to  the  policy  outlined  in  paragraph  "First" 
hereof;    and   unless 

(b)  it  be  authorized  by  the  Director  General. 

Seventh:  The  Director  of  the  Division  of  Capital  Expenditures 
is  authorized  to  prescribe  such  forms,  require  such  reports  and  issue 
such  regulations  and  instructions  as  may  be  necessary  to  carry  out 
this  order. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  13. 

United  States  Railroad  Administration. 
W.  G.  McAdoo,  Director  General. 

Washington,  March  22,  1918. 
Whereas  practically  all  of  the  railroads  now  under  control  of  the 
Director  General  have  in  existence  at  this  time  agreements  with  the 
Brotherhood  of  Locomotive  Engineers,  Order  of  Railway  Conductors, 
Brotherhood  of  Railroad  Trainmen,  and  Brotherhood  of  Locomotive 
Firemen  and  Enginemen  which  provide  for  basis  of  compensation  and 
regulations  of  employment;   and 

Whereas  in  existing  circumstances  it  is  the  patriotic  duty  of  both 
officers  and  employees  of  the  railroads  under  Federal  control,  during 
the  present  war,  promptly  and  equitably  to  adjust  any  controversies 
which  may  arise,  thereby  eliminating  misunderstandings  which  tend 
to  lessen  the  efficiency  of  the  service: 

IT  IS  HEREBY  ORDERED,  That  the  basis  arrived  at  in  the  an- 
nexed understanding  between  Messrs.  A.  H.  Smith,  C.  H.  Markham, 
and  R.  H.  Aishton,  regional  directors,  representing  the  railroads  in 
the  eastern,  southern  and  western  territories,  with  the  chief  execu- 
tive officers  of  the  Brotherhood  of  Locomotive  Engineers,  Order  of 
Railway  Conductors,  Brotherhood  of  Railroad  Trainmen,  and  Brother- 
hood of  Locomotive  Firemen  and  Enginemen,  be,  and  the  same  is 
hereby,  adopted  and  put  into  effect  as  of  March  22,  1918. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

Memorandum  of  an  Understanding  Between  Messrs.  A.  H.  Smith,  C.  H. 
Markham,  and  R.  H.  Aishton,  Regional  Directors,  Representing  the 
Railroads  in  Their  Respective  Regions,  and  Mr.  W.  jS.  Stone,  Orand 
Chief  Engineer  Brotherhood  of  Locomotive  Engineers ;  Mr.  A.  B. 
Oarrets-on,  President  Order  of  Railway  Conductors ;  Mr.  W.  O.  Le-e, 
President  Brotherhood  of  Railroad  Trainmen ;  Mr.  Timothy  Shea, 
Acting  President  Brotherhood  of  Locomotive  Firemen  and  Engine- 
men. 
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It  Is  understood,  That  all  controversies  growing  out  of  the  inter- 
pretation or  application  of  the  provisions  of  the  wage  schedule  or 
agreements  which  are  not  promptly  adjusted  by  the  officials  and  the 
employees  on  any  one  of  the  railroads  operated  by  the  Government 
shall  be  disposed  of  in  the  following  manner: 

1.  There  shall  be  at  once  created  a  commission,  to  be  known  as 
the  Railway  Board  of  Adjustment  No.  1,  to  consist  of  eight  members, 
four  to  be  selected  by  the  said  regional  directors  and  compensated  by 
the  railroads,  and  one  each  by  the  chief  executive  officer  of  each  of 
the  four  organizations  of  employees  hereinbefore  named  and  com- 
pensated by  such  organizations. 

2.  This  Board  of  Adjustment  No.  1  shall  meet  in  the  city  of  Wash- 
ington, within  10  days  after  the  selection  of  its  members,  and  elect  a 
chairman  and  vice  chairman,  who  shall  be  members  of  the  board.  The 
chairman  or  vice  chairman  will  preside  at  meetings  of  the  board,  and 
both  will  be  required  to  vote  upon  the  adoption  of  all  decisions  of  the 
board. 

3.  The  board  shall  meet  regularly,  at  stated  times  each  month, 
and  continue  in  session  until  all  matters  before  it  are  considered. 

4.  Unless  otherwise  mutually  agreed,  all  meetings  of  the  board 
shall  beheld  in  the  city  of  Washington:  Provided,  That  the  board  shall 
have  authority  to  empower  two  or  more  of  its  members  to  conduct 
hearings  and  pass  upon  controversies,  when  properly  submitted  at  any 
place  designated  by  the  board:  Provided  further,  That  such  subdivis- 
ion of  the  board  will  not  be  authorized  to  make  final  decision.  All 
decisions  shall  be  made  and  approved  by  the  entire  board,  as  herein 
provided. 

5.  Should  a  vacancy  occur  in  the  board  for  any  cause,  such 
vacancies  shall  be  immediately  filled  by  the  same  appointive  author- 
ity which  made  the  original  selection. 

6.  All  authority  vested  in  the  Commission  of  Eight,  to  adjust 
disputes  arising  out  of  the  application  of  the  Eight-Hour  Law,  is 
hereby  transferred  to  the  Railway  Board  of  Adjustment  No.  1,  in  the 
same  manner  as  has  heretofore  been  done  by  the  Commission  of  Eight. 
All  decisions  of  a  general  character  hertofore  made  by  the  Commission 
of  Eight  are  hereby  confirmed,  and  shall  apply  to  all  railroads  under 
governmental  operation,  unless  exempted  in  said  Eight-Hour  Law. 
Decisions  which  have  been  rendered  by  the  Commission  of  Eight,  and 
which  apply  to  individual  railroads,  shall  remain  in  effect  until  super- 
seded by  decision  of  the  Railway  Board  of  Adjustment  No.  1  made  in 
accordance  with  this  understanding. 

7.  The  Board  of  Adjustment  No.  1  shall  render  decisions  on  all 
matters  in  dispute  as  provided  in  the  preamble  hereof,  and  when  prop- 
erly submitted  to  the  board. 

8.  The  broad  question  of  wages  and  hours  will  be  considered  by 
the  Railroad  Wage  Commission,  but  matters  of  controversies  arising 
from  interpretations  of  wage  agreements,  not  including  matters  passed 
upon  by  the  Railroad  Wage  Commission,  shall  be  decided  by  the  Rail- 
way Board  of  Adjustment  No.   1,  when  properly  presented  to  it. 


1694  Appendix. 

9.  Wages  and  hours,  when  fixed  by  the  Director  General,  shall  be 
incorporated  into  existing  agreements  on  the  several  railroads,  and 
should  differences  arise  between  the  management  and  the  employees 
of  any  of  the  railroads  as  to  such  incorporation,  such  questions  of  dif- 
ference shall  be  decided  by  the  Railway  Board  of  Adjustment  No.  1, 
when  properly  presented,  subject  always  to  review  by  the  Director 
General. 

10.  Personal  grievances  or  controversies  arising  under  interpre- 
tation of  wage  agreements,  and  all  other  disputes  arising  between 
officials  of  a  railroad  and  its  employees,  covered  by  this  understanding, 
will  be  handled  in  their  usual  manner  by  general  committees  of  the  em- 
ployees up  to  and  including  the  chief  operating  officer  of  the  railroad 
(or  some  one  officially  designated  by  him),  when,  if  an  agreement  is 
not  reached,  the  chairman  of  the  general  committee  of  employees  may 
refer  the  matter  to  the  chief  executive  officer  of  the  organization  con- 
cerned, and  if  the  contention  of  the  employees  committee  is  approved 
by  such  executive  officer,  then  the  chief  operating  officer  of  the  railroad 
and  the  chief  executive  officer  of  the  organization  concerned  shall  re- 
fer the  matter,  with  all  supporting  papers,  to  the  Director  of  the  Divis- 
ion of  Labor  of  the  United  States  Railroad  Administration,  v?ho  will 
in  turn  present  the  case  to  the  Railway  Board  of  Adjustment  No.  1, 
which  board  shall  promptly  hear  and  decide  the  case,  giving  due  notice 
to  the  chief  operating  officer  of  the  railroad  interested  and  to  the  chief 
executive  officer  of  the  organization  concerned  of  the  time  set  for 
hearing. 

11.  No  matter  will  be  considered  by  the  Railway  Board  of  Ad- 
justment No.  1  unless  officially  referred  to  it  in  the  manner  herein 
prescribed. 

12.  In  hearings  before  the  Railway  Board  of  Adjustment  No.  1, 
in  matters  properly  submitted  for  its  consideration,  the  railroad  shall 
be  represented  by  such  person  or  persons  as  may  be  designated  by  the 
chief  operating  officer,  and  the  employees  shall  be  represented  by  such 
person  or  persons  as  may  be  designated  by  the  chief  executive  of- 
ficer of  the  organization  concerned. 

13.  All  clerical  and  office  expenses  will  be  paid  by  the  United 
States  Railroad  Administration.  The  railroad  directly  concerned  and 
the  organization  involved  in  a  hearing  will,  respectively,  assume  any 
expense  incurred  in  presenting  a  case. 

14.  In  each  case  an  effort  should  be  made  to  present  a  joint  con- 
crete statement  of  facts  as  to  any  controversies,  but  the  board  is  fully 
authorized  to  require  information  in  addition  to  the  concrete  statement 
of  facts,  and  may  call  upon  the  chief  operating  officer  of  the  railroad 
or  the  chief  executive  officer  of  the  organization  concerned  for 
additional  evidence,  either  oral  or  written. 

15.  All  decisions  of  the  Railway  Board  of  Adjustment  No.  1  shall 
be  approved  by  a  majority  vote  of  all  members  of  the  board. 

16.  After  a  matter  has  been  considered  by  the  board,  and  in  the 
event  a  majority  vote  can  not  be  obtained,  then  any  four  members 
of  the  board  may  elect  to  refer  the  matter  upon  which  no  decision  has 
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been   rcafhcd   to  the   Director   General   of  Railroads   for   a   final   decis- 
ion. 

17.  The  Railway  Board  of  Adjustment  No.  1  shall  keep  a  complete 
and  accurate  record  of  all  matters  submitted  for  its  consideration  and 
of  all  decisions  made  by  the  board. 

18.  A  report  of  all  cases  decided,  Including  the  decision,  will  be 
filed  with  the  Director  Division  of  Labor,  of  the  United  States  Railroad 
Administration,  with  the  chief  operating  officer  of  the  railroad  af- 
fected, the  several  regional  directors,  and  with  the  chief  executive 
officers  of  the  organizations  concerned. 

19.  This  understanding  shall  become  effective  upon  Its  approval 
by  the  Director  General  of  Railroads  and  shall  remain  in  full  force  and 
effect  during  the  period  of  the  present  war,  and  thereafter,  unless  a 
majority  of  the  regional  directors,  on  the  one  hand,  as  representing 
the  railroads,  or  a  majority  of  the  chief  executive  officers  of  the  organi- 
zations, on  the  other  hand,  as  representing  the  employees,  shall  desire 
to  terminate  the  same,  which  can,  in  these  circumstances,  be  done  on 
30  days'  formal  notice,  or  shall  be  terminated  by  the  Director  General 
himself,  at  his  discretion,  on  30  days'  formal  notice'. 

Signed  and  sealed  this  22d  day  of  March,  1918. 

A.  H.  Smith, 
C.  H.  Mark  HAM, 
R.  H.  Aisnxox, 
Regional  Directors  for  the  Railroads  under  Government  Control. 

W.    S.    Stone, 
Grand  Chief  Engineer  Brotherhood  of  Locomotive  Engineers. 

A.  B.  Gabretson, 
President    Order    of    Railway    Conductors. 
W.   G.  Lee, 
President   Brotherhood   of   Railroad    Trainmen. 
Timothy   Shea, 
Acting  President  Brotherhood  of  Locomotive  Firemen  and  Enginemen. 
GENERAL  ORDER  NO.  14. 

DIRECTOR  GENERAL  OF   RAILROADS. 

Interstate  Commerce  Building 
Washington. 

March   27th,  1918. 

The  Committee  on  Transportation,  American  Railway  Association, 
having  at  the  request  of  the  Director  General  submitted  a  report  In 
connection  with  the  Federal  Law,  "To  save  Daylight  and  to  provide 
Standard  Time  for  the  United  States,"  which  becomes  effective  at 
2:00  A.  M.,  Sunday,  March  31,  1918;  the  following  Instructions,  based 
on  such  report,  are  hereby  Issued: 

First:  At  2:00  A.  M.,  Sunday,  IMarch  31st,  all  clocks  and  watches 
In  train  dispatchers'  offices,  and  in  all  other  offices  open  at  that  time, 
must  be  advanced  one  hour  to  indicate  3:00  A.  M. 

Employees  in  every  open  office  must,  as  soon  as  the  change  has 
been  made,  compare  time  with  the  train  dispatcher.  Clock  and  watches 
in  all  oflSces  at  the  first  opening,  at  or  after  the  time  the  change  be- 
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comes  effective,  must  be  advanced  to  conform  to  the  new  Standard 
Time  and  employees,  before  assuming;  duties  in  such  offices,  must,  after 
the  change  is  made,  compare  time  with  the  train  dispatcher. 

Second:  Each  Railroad  will  issue  necessary  instructions  and  ar- 
range for  such  supervision  and  check  of  the  watches  of  its  employees 
as  to  insure  that  they  have  been  properly  changed  to  conform  to  the 
new   Standard  Time. 

Third:  Owing  to  the  varing  conditions  which  will  prevail  on  the 
Railroads  of  the  United  States,  it  is  not  advisable  to  issue  a  uniform 
rule  or  order  to  cover  the  details  involved  in  the  movement  of  trains 
at  the  period  the  change  in  Standard  Time  becomes  effective.  There- 
fore, each  Railroad  must  adopt  such  measures  as  may  be  necessary  to 
properly  safeguard  the  movement  of  its  trains  on  the  road  at  the  time 
of  the  change. 

(Signed)  W.  G.  McAdoo, 

Director  General  of  Railroads. 

GENERAL  ORDER  NO.  15. 

UNITED   STATES    RAILROAD  ADMINISTRATION. 

OflBce  of  the  Director  General, 
Washington. 

March  26,  1918. 
The   following   requirements  must  be   observed   in   respect  of   the 
construction,  maintenance  and  operation  of  new  industry  tracks,  and 
in  respect  of  the  operation  and  maintenance  of  existing  industry  tracks: 

1.  As  to  new  industry  tracks: 

(a)  The  industry  shall  pay  for,  own  and  maintain  that 
part  of  the  track  beyond  the  right  of  way  of  the  railroad 
company; 

(b)  The  railroad  company  shall  pay  for,  own  and 
maintain  that  part  of  the  track  on  the  right  of  way  from 
the  switch-point  to  the  clearance  point; 

(c)  Generally  speaking,  an  industry  shall  pay  for  and 
maintain  (although  in  special  cases  the  railroad  company 
may  do  so),  and  the  railroad  company  shall  own,  that  part 
of  the  track  on  the  right  of  way  from  the  clearance  point 
to  the  right  of  way  line: 

(d)  If  the  industry  fails  to  maintain  in  reasonably 
safe  condition  the  part  of  the  track  which  it  is  required 
to  maintain,  the  railroad  company  may  disconnect  the  track 
or  refuse  to  operate  over  it  when  not  in  such  condition: 

(e)  The  railroad  company  shall  have  the  right  to  use 
the  track  when  not  to  the  detriment  of  the  industry; 

(f)  The  foregoing  terms  and  conditions  should  be  em- 
bodied in  a  written  contract  between  the  industry  and  the 
railroad    company. 

2.  Where  existing  industry  tracks  are  not  covered  by  written 
contracts,  they  shall  be  maintained  and  operated  in  accordance  with 
the  provisions  stated  in  Paragraph  1  hereof. 

3.  Where  industry  tracks  are  covered  by  written  contracts,  such 
contracts  shall  be  adhered  to  until  otherwise  ordered;  but  where  any 
such   contracts   appear   to   work  inequalities   or   injustice   the   circum- 
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stances  should  be  brought  to  the  attention  of  the  Regional  Director, 
who  will  report  thereon  to  the  Director  General,  if  conditions  seem 
to  warrant. 

4.  The  requirements  of  State  Statutes  and  of  State  Commissions 
in  respect  of  the  construction,  maintenance  and  operation  of  industry- 
tracks  shall  be  complied  with,  but  in  cases  where  such  compliances  in- 
volves what  appears  to  be  an  unreasonable  burden  upon  the  Unite-d 
States  Railroad  Administration  the  circumstances  should  be  brought 
to  the  attention  of  the  Regional  Director,  who  will  report  thereon  to 
the  Director  General,  if  the  condition  seem  to  warrant. 

W.   G.   McAdoo, 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  16. 

I'MTED   8T.\TES    RAILROAD  ADMINISTRATION. 

OflBce  of  the  Director  General, 
Washington,  D.  C. 

March  28,  1918. 
In  the  organization  of  the  various  carriers,  some  doubt  appears  at 
times  to  exist  as  to  the  extent  to  which,  if  at  all,  the  executive  author- 
ity in  operating  matters  is  divided  between  the  President  of  the  com- 
pany and  the  Chairman  of  its  Board  of  Directors,  or  of  some  commit- 
tee thereof. 

For  the  purpose  of  simplification  and  definiteness  it  is  ordered  that 
the  President  of  each  Company  shall  be  treated  by  the  United  States 
Railroad  Administration  as  the  company's  principal  e.xecutive  author- 
ity, (subject  to  the  Director  General),  in  all  matters  of  operation  under 
Federal  Control  and  that  Chairman  of  the  Boards  of  Directors  or  of 
some  committees  thereof  shall  not  exercise  functions  connected  with 
the  operation  of  the  railroads  under  Federal  Control. 

W.   G.   McAdoo, 
Director  General  of  Railroads. 

GENERAL,   ORDER  NO.  17. 

UNITED    STATES   R.VILR0AD   ADMINISTRATION. 

OflBce  of  the  Director  General, 
Washington,  D.  C. 

April  3,   1918. 
To  Chief  Executive  Officers  of  Carriers  Subfect  to  Federal  Control: 

It  Is  hereby  ordered  that  the  following  rules  and  regulations  shall 
be  observed  and  shall  govern  the  recording  of  the  accounting  for  all 
transactions  which  arise  during  Federal  control: 

(1)  For  accounting  purposes  Federal  control  began  as  of  January 
1,  191S.  Immediate  steps  shall  be  taken  by  each  carrier  subject  there- 
to, to  open  new  and  separate  books  of  accounts,  such  as  cash  books, 
general  and  subsidiary  ledgers  and  journals,  and  all  supporting  and 
subsidiary  books  and  records  incident  thereto,  upon  which  shall  be 
recorded  transactions  which  arise  under  and  are  incident  to  Federal 
control  on  and  after  January  1,  1918.  Such  books  shall  be  designated 
and  are  hereinafter  referred  to  as  "Federal  Books." 
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(2)  The  totals  of  the  accounts  "Cash,"  "Demand  loans  and  de- 
posits," and  "Time  drafts  and  deposits''  appearing  on  the  corporation's 
books  as  of  December  31,  1917,  shall  be  transferred  to  the  Federal 
books,  debited  to  accounts  of  the  same  titles,  and  credited  to  a  defer- 
red liability  account  styled  "(Name  of  corporation) — Cash — December 
31,  1917."  On  the  corporate  books  the  amount  of  such  balances  should 
be  transferred  to  a  deferred  asset  account  styled  "U.  S.  Government — 
Cash — December  31,  1917."  All  cash  transactions  subsequent  to  De- 
cember 31, 1917,  relating  to  operations  prior  or  subsequent  thereto,  shall 
be  recorded  in  the  Federal  cash  book  opened  as  of  January  1,  1918. 

(3)  The  total  of  account  "Net  balance  receivable  from  agents  and 
conductors''  appearing  on  the  corporation's  books  as  of  December  31, 
1917,  shall  be  transferred  to  the  Federal  books,  debited  to  an  account 
of  the  same  title,  and  credited  to  a  deferred  liability  account  styled 
"(Name  of  corporation) — Agents'  and  Conductors'  balances — Decem- 
ber 31,  1917."  On  the  corporate  books  the  amount  of  such  balances 
should  be  transferred  to  a  deferred  asset  account  styled  "U.  S.  Govern- 
ment— Agents'  and  Conductors'  balances — December  31,  1917.'' 

(4)  The  total  of  account  "Materials  and  Supplies"  appearing  on 
the  corporation's  books  as  of  December  31,  1917,  shall  be  transferred 
to  the  Federal  books,  debited  to  an  account  of  the  same  title,  and 
credited  to  a  deferred  liability  account  styled  "(Name  of  corporation) 
— Materials  and  Supplies — December  31,  1917."  On  the  corporate  books 
the  amount  of  such  balance  should  be  transferred  to  a  deferred  asset 
account  styled  "U.  S.  Government — Materials  and  Supplies — December 
31,  1917." 

(5)  In  adition  to  the  assets  above  specified,  there  shall  be  like- 
wise transferred  to  the  Federal  books  and  similarly  recorded  thereon, 
such  other  working  assets  of  the  corporation  as  may  be  mutually 
agreed  upon. 

(6)  There  shall  be  currently  entered,  upon  such  Federal  books, 
in  the  manner  and  under  the  rules  and  regulations  prescribed  by  the 
Interstate  Commerce  Commission  or  which  may  hereafter  be  prescribed, 
all  transactions  involving  revenues,  expenses,  taxes  and  rentals,  and 
other  items  corresponding  to  those  which  constitute  the  basis  upon 
which  the  standard  return  to  the  carrier  shall  be  determined.  Such 
entries  shall  include  corresponding  assets  and  liabilities  and  the  cash 
settlement  thereof;  also  all  transactions  involving  materials  and  sup- 
plies subsequent  to  December  31,  1917. 

(7)  Transactions  of  the  corporation,  including  those  arising  out 
of  cash  receipts  or  disbursements,  which  do  not  affect  or  which  do 
not  enter  into  and  form  a  part  of  those  used  in  determining  the  basis 
of  standard  return,  such  as  interest  and  dividends  received  or  paid, 
miscellaneous  rents,  and  other  similar  corporate  transactions,  includ- 
ing additions  and  betterments,  shall  not  be  recorded  on  or  passed 
through  such  Federal  books  unless  such  transactions  be  negotiated  and 
conducted  for  account  of  the  corporation  by  or  under  the  direction 
of  the  Director  General.  Where  such  income  transactions  are  nego- 
tiated  and  conducted  by  or  under  the  direction  of  the   Director  Gen- 
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eral  the  transactions  shall  be  recorded  on  the  Federal  books  but  credit- 
ed or  charged  to  an  account  to  be  opened,  styled  "(Name  of  cor- 
poration)— Corporate  income  transactions."  Concurrently,  correspond- 
ing entries  should  be  made  on  the  corporate  books  charging  or  credit- 
ing the  accounts  prescribed  by  the  Interstate  Commerce  Commission  or 
which  may  hereafter  be  prescribed,  the  offset  being  in  an  account 
styled  "U.  S.  Government — Corporate  income  transactions."  Where 
additions  and  betterments  are  made  by  or  under  the  direction  of  the 
Director  General,  the  expenditures  shall  be  charged  on  the  Federal 
books  to  a  deferred  asset  account  "(Name  of  corporation) — Additions 
and  Betterments."  Concurrently,  entries  should  be  made  on  the  cor- 
porate books,  charging  the  appropriate  accounts  and  crediting  a  de- 
ferred liability  account  "U.  S.  Government — Additions  and  Better- 
ments." 

(8)  Current  or  operating  assets,  o'-her  than  those  prescribed  in 
paragraphs  (2),  (3),  (4),  and  (5)  hereof,  such  as,  balances  due  from 
individuals  and  companies,  and  liabilities,  such  as,  vouchers,  payrolls, 
etc.,  which  were  due  to  or  by  the  corporation  as  of  December  :]1,  1917, 
shall  not  be  transferred  in  detail  to  the  Federal  books;  bu'.  as  and  when 
such  assets  are  collected  or  the  liabilities  are  paid,  they  shall  be  cred- 
ited or  debited  as  the  case  may  be,  on  the  Federal  books  to  a  deferred 
liability  account  styled  "(Name  of  corporation)— Assets,  December 
31,  1917,  collected,"  or  to  a  deferred  asset  account  "(Name  of  corpo- 
ration)—Liabiliiies,  December  31,  1917,  paid."  There  should  be  concur- 
rently made,  on  the  corporate  books,  corresponding  entries  debiting  and 
crediting  the  U.  S.  Government  wFth  assets  collected  and  liabilities 
paid. 

(9)  Transactions  relating  to  operations,  as  defined  in  paragraph 
(6)  hereof,  if  not  previously  accrued,  shall  be  included  in  and  shall 
form  a  part  of  the  operating  results  of  each  carrier  regardless  of  the 
date  thereof.  Items  clearly  applicable  to  the  period  prior  to  January  1, 
1918,  commonly  called  "lap-overs,"  shall  be  ascertained  currently,  set 
up  on  Federal  books,  and  included  in  the  appropriate  accounts  as  here- 
tofore. At  the  end  of  each  month,  the  total  of  "lap-over"  credit  items 
shall  be  charged  to  an  unadjusted  debit  account  styled  "Revenue  prior 
to  January  1,  1918,"  and  credited  to  a  deferred  liability  account  styled 
"(Name  of  corporation) — Revenue  prior  to  January  1,  1918."  The  total 
of  "lap-over"  debit  items  shall  be  credited  to  an  unadjusted  credit  ac- 
count styled  "Expense  prior  to  January  1,  1918,"  and  charged  to  a  de- 
ferred asset  account  styled  "(Name  of  corporation) — Expense  prior  to 
January  1,  1918.  Operating  revenues  which  have  been  accrued  currently 
in  accordance  with  the  established  practice  of  the  carrier,  shall  be 
considered  as  current  revenues  and  not  as  "lap-over"  items 

(10)  The  accounts  between  the  U.  S.  Government  and  the  corpora- 
tion, for  which  provision  is  made  herein,  shall  be  adjusted  in  such 
manner  as  may  be  hereafter  agreed  upon. 

(11)  Inquiries  as  to  the  interpretation  and  application  of  the  pro- 
visions of  this  order  and  the  procedure  to  be  observed  under  Its  re- 
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quirements  shall  be  addressed  to  the  Director  of  Public   Service  and 

Accounting. 

W.  G.  McAdoo, 

Director  General  of  Railroads. 


GENERAL   ORDER   NO.    18. 
Umted  States  Railroad  Administration. 

Office  of  the  Director  General, 
Washington,  D.  C. 

April  9,  1918. 

Whereas  the  Act  of  Congress  approved  March  21,  1918,  entitled  An 
Act  to  Provide  for  the  Operaiion  of  Transportation  Systems  While 
under  Federal  Control,  provides  (SectionlO)  "That  carriers  while  under 
Federal  control  shall  be  subject  to  all  laws  and  liabilities  as  common 
carriers,  whether  arising  under  State  or  Federal  laws  or  at  common 
law,  except  in  so  far  as  may  be  inconsistent  with  the  provisions  of  this 
Act  or  with  any  order  of  the  President.  *  *  *  But  no  process,  mesne  or 
final,  shall  be  levied  against  any  property  under  such  Federal  control;" 
and 

Whereas  it  appears  that  suits  against  the  carriers  for  personal  in- 
juries, freight  and  damage  claims,  are  being  brought  in  states  and  jur- 
isdictions far  remote  from  the  place  where  plaintiffs  reside  or  where 
the  cause  of  action  arose;  the  effect  thereof  being  that  men  operating 
the  trains  engaged  in  hauling  war  materials,  troops,  munitions,  or  sup- 
plies, are  required  to  leave  their  trains  and  attend  court  as  witnesses, 
and  travel  sometimes  for  hundred  of  miles  from  their  work,  necessi- 
tating absence  from  their  trains  for  days  and  sometimes  for  a  week  or 
more;  which  practice  is  highly  prejudicial  to  the  just  interests  of  the 
Government  and  seriously  interferes  with  the  physical  operation  of  the 
railroads;  and  the  practice  of  suing  in  remote  jurisdiction  is  not  nec- 
essary for  the  protection  of  the  rights  or  the  just  interests  of  plaintiffs. 

It  is  therefore  ordered,  That  all  suits  against  carriers  while  under 
Federal  control  must  be  brought  in  the  county  or  district  where  the 
plaintiff  resides,  or  in  the  county  or  district  where  the  cause  of  action 
arose. 

W.   G.  McAdoo, 
Director  General  of  Railroads. 


GENERAL  ORDER  NO.     18— A. 

United  States  Rau>road  Administration 

Office  of  the  Director  General 

Washington,  D.  C. 

April  18,  1918. 
General  Order  No.  18  issued  April  9,  1918,  is  hereby  amended  to 
read  as  follows: 

"It  is  therefore  ordered  that  all  suits  against  carriers  while  under 
Federal  control  must  be  brought  in  the  county  or  district  where  the 
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plaintiff  resided  at  the  time  of  the  accrual  of  the  cause  of  the  action 
or  in  the  county  or  district  where  the  cause  of  action  arose." 

W.  G.  McAuoo 
Director  General  of  Railroads. 


GENERAL  ORDER  NO.      lU. 

Umti^i)  STAn-;.s   H.xii.koad  Au.mi.m.stra tio.n 

Office  of  the  Director  General 

Washington,  D.  C. 

April   13,  1918. 
Pursuant  to  the  Proclamation  of  the  President  of  the  United  States, 
the  undersigned,  as  Director  General  of  Railroads,  has  taken  possession 
and  assumed  control  of  the 

Clyde    Steamship    Company, 
Mallory  Steamship  Company, 

Merchants  &  Miners  Transportation  Company,  and 
Southern   Steamship   Company, 
at   twelve  one  A.M.,   Saturday,   April  Thirteenth,   1918.     Until    further 
order  It  is  directed  that: 

First:  All  officers,  agents  and  employees  of  said  Steamship  Lines 
may  continue  in  the  performance  of  their  present  regular  duties,  re- 
porting to  the  same  officers  as  heretofore  and  on  the  same  terms  of  em- 
ployment. 

Second:  Any  officer,  agent  or  employee  desiring  to  retire  from 
his  employment  shall  give  the  usual  and  seasonable  notice  to  the 
proper  officer  to  the  end  that  there  may  be  no  interruption  or  im- 
pairment of  the  transportation  service  required  for  the  successful 
conduct  of  the  war  and  the  needs  of  general  commerce. 

W.    G.   McAdoo, 
Director  General  of  Railroads. 


GENERAL  ORDER  NO.   20. 

United  States  Railroad  Admimstratio.v. 

Office  of  the  Director  General, 

Washington,  D.  C. 

April  22,  1918. 
Effective  at  once,  technical  and  arithmetical  examinaion  and 
checking  of  all  operating  bills  such  as  bills  for  freight  and  other 
claims,  joint  facilities,  car  repairs,  and  other  similar  bills  and  all 
statements  of  accounts  such  as  distribution  of  freight  and  passenger 
refvemies  and  other  similar  statements,  rendered  by  one  carrier 
subject  to  Federal  control  to  or  against  another  carrier  subject  to 
Federal  control,  which  accrued  or  which  may  accrue  on  or  subsequent 
to  January  1,  1918,  shall  be  discontinued.  The  carrier  rendering 
such  statements,  bills,  etc.,  shall  take  the  necessary  measures  to 
insure  the  correctness  thereof. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 
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general  order  no.  21. 

UNITED    STATES    R.MLRO.VD    ADMIMSTR.\TION. 

OflBce  of  the  Director  General, 
Washington,  D.  C. 

April    22,    1918. 
(I)    Simplified    Bases    for   Apportioning    Inter-road    Freight    Revenues 
to  Carriers  Performing  the  Service: 

(1)  Pursuant  to  the  provisions  of  paragraph  (13)  of  General 
Order  No.  11,  dated  March  16,  1618,  with  respect  to  the 
adoption  of  universal  interline  waybilling,  the  following 
regulations  will  be  observed  beginning  with  the  May,  1918, 
accounts  in  apportioning  freight  revenues  to  individual 
carriers  subject  to  Federal  control  which  perform  inter- 
road  freight  service. 

(2)  In  cases  where  interline  billing  has  been  in  effect  covering 
all  or  a  major  portion  of  freight  traffic  interchanged  be- 
tween two  or  more  carriers  via  the  same  route,  although 
the  interline  waybill  may  not  cover  the  movement  from 
origin  to  final  destination  of  the  traffic: 

(a)  The  waybill  deestination  carrier  shall  determine,  from 
interline  division  statements  for  the  period  of  twelve 
months  ended  December  31,  1917,  the  aggregate  freight 
revenue  on  interline  freight  traffic  from  each  initial  way- 
billing  carrier  separately  via  each  route.  There  shall 
likewise  be  determined  the  amount  apportioned  to  each 
individual  carrier  separately  via  each  route.  There 
shall  be  included  in  such  aggregate  freight  revenue,  and 
in  the  amounts  due  to  each  carrier,  as  their  interests  may 
appear,  terminal  allowances,  bridge  tolls,  lighterage,  in- 
surance, and  other  arbitraries.  If  the  interline  method 
of  accounting  became  effective  via  any  route  subsequent 
to  .January  1,  1917,  the  division  statements  for  the  longest 
period  obtainable  (not  exceeding  twelve  months)  prior 
to  May  1,  1918,  shall  be  used. 

(b)  From  the  aggregate  freight  revenue,  and  the  revenue  due 
to  each  carrier  via  each  route,  ascertained  in  the  manner 
prescribed  in  the  preceding  paragraph,  the  ratio  of  the 
revenue  allotted  to  each  carrier  via  each  route  to  the 
total  revenue  shall  be  determined  and  stated  in  two  figure 
percents;  such  percents  shall  be  designated  as  "road  to 
road"  percents.  The  percents  thus  determined  for  each 
route  shall  be  used  for  apportioning  the  revenue  from  the 
traffic  moving  over  it  on  interline  waybills  to  be  account- 
ed for  beginning  with  May,  1918  accounts,  until  and  un- 
less otherwise  ordered. 

(c)  When  the  accounts  for  commodities  moving  in  large 
volumes,  such  as  coal,  have,  as  a  matter  of  general  prac- 
tice, been  kept  separately,  separate  road  to  road  per- 
cents, based  on  revenues  from  that  class  of  traffic,  may 
be  determined  as  above  prescribed  and  used  in  apportion- 
ing the  revenues  therefrom. 

(3)  In  cases  where  interline  waybilling  has  not  been  in  effect 
or  where  it  has  been  applied  to  only  a  small  part  of  the 
traffic  moved  between  two  or  more  carriers  via  the  same 
route: 

(d)  Destination  carriers  of  the  freight  shall  apportion  and 
settle  the  revenues  on  interline  waybills  to  be  accounted 
for  in  May,  1918,  accounts  on  bases  of  established  divis- 
ions.    From  the  totals  of  proportions  thus  settled,  des- 
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tination  carriers  shall  compute  two  figure  percents  for 
traffic  from  each  Initial  carrier  via  each  route.  Such  per- 
cents are  herein  designated  as  "road  to  road"  percents 
and  shall  be  used  thereafter  to  apportion  revenues  via 
such  roads  and  routes  respectively,  on  that  class  of  traffic 
unless  and  until  otherwise  ordered.  When  traffic  moves 
only  in  small  volume,  destination  carriers  may  compute 
two  figure  station  to  station  percents  based  on  revenues 
produced  by  the  application  of  established  division  bases, 
and  use  such  station  to  station  percents  instead  of  the 
road  to  road  percents. 

(e)  In  the  event  freight  traffic  moves  during  the  month  of 
June,  1918,  or  thereafter  via  routes  over  which  there 
were  no  freight  movements  covered  by  interline  waybills 
prior  thereto,  destination  carriers  shall  apply  the  estab- 
lished divisions  in  apportioning  the  revenue  on  such  ship- 
ments during  the  month  in  which  the  traffic  first  moves. 
Thereafter,  the  revenue  on  such  traffic  shall  be  divided 
on  either  road  to  road  or  station  to  station  percents  as 
may  be  applicable. 

(f)  When  the  accounts  for  commodities  moving  in  large 
volumes,  such  as  coal,  have,  as  a  matter  of  general  prac- 
tice, been  kept  separately,  separate  road  to  road  per- 
cents based  on  revenues  from  that  class  of  traffic  may  be 
determined  as  herein  prescribed  and  used  in  apportion- 
ing the  revenues  therefrom. 

(4)  In  cases  where  freight  traffic  moves  via  unusual  or  divert- 
ed routes  over  which  no  divisions  apply  and  via  which 
no  experience  can  be  obtained,  destination  carriers  shall 
apportion  the  revenues  therefrom  on  a  twenty  mile  block 
mileage  basis,  each  carrier  to  be  allowed  at  least  twenty 
miles  and  originating  and  terminal  carriers  an  additional 
twenty  miles  each  as  constructive  mileage. 

(5)  The  formulae  prescribed  herein  for  apportioning  interline 
freight  revenues  to  carriers  performing  the  service,  are 
intended  to  preserve,  as  equitably  as  practicable,  the  in- 
tegrity of  the  revenues  of  individual  carriers,  and  their 
use  shall  be  generally  observed.  If  by  reason  of  new  traffic 
developments,  or  the  abnormal  shifting  of  traffic,  the  con- 
tinued application  of  the  road  to  road  percents  herein  pro- 
vided for  might  seriously  distort  the  revenues  of  interest- 
ed carriers,  the  destination  carrier  may,  upon  its  own  in- 
itiative or  by  request,  test  apportionment  of  revenues  for 
a  specific  month  or  period  by  applying  the  established  divi- 
sion bases  thereto.  If  results  thus  obtained  vary  substan- 
tially from  the  results  obtained  by  the  application  of 
road  to  road  per  cents  as  herein  provided  for,  and  the 
change  appears  to  be  permanent,  application  may  be  made 
to  the  Director  of  Public  Service  and  Accounting  to  adjust 
the  divisions  to  such  bases  as  will  produce  more  equitable 
results.  Applications  for  changed  apportionment  bases 
based  upon  ordinary  traffic  fluctuations  will  not  be  consid- 
ered. 

(II)  Modification  of  Practices  in  Accounting  for  Freight  and 
Related  Revenues: 
(fi)  Destination  carriers  shall  completely  revise  waybills  as 
to  rates,  classifications,  extensions,  footings,  weights,  etc., 
thus  insuring  the  correctness  of  the  revenues  based  on 
tariffs  applicable,  and  they  shall  account  to  interested 
carriers  for  their  respective  proportions  of  such  revenues 
in    the   manner   hereinbefore   prescribed.       If    flagrant   or 
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continued  use  of  erroneous  rates  or  classifications  be 
observed  by  destination  carriers,  the  attention  of  billing 
carriers  must  be  specially  called  thereto.  Where  ordinary 
changes  or  corrections  are  made  in  waybilled  revenue  by 
destination  agents,  correction  notices  need  not  be  made 
therefor  to  intermediate  or  originating  carriers,  unless  ad- 
vances or  prepaid  charges  be  involved. 

(7)  Paragraph  (10)  of  General  Order  No.  11  provides  that 
settlements  by  destination  carriers  with  all  other  inter- 
ested carriers  shall  be  accepted  as  final.  This  provision 
discontinues  the  adjustment  among  carriers  of  overcharges 
and  undercharges  in  revenue,  but  does  not  prohibit  the  ad- 
justment of  differences  in  advances  and  prepaid  items; 
clerical  errors,  in  addition  and  divisions,  or  errors  due  to 
omission,  divisions,  etc. 

(8)  Effective  at  once  no  apportionment  shall  be  made  among 
carriers  of  charges  absorbed,  such  as  switching,  eleva- 
tion, transfer  charges,  terminal  delivery  charges,  icing, 
cost  of  grain  and  coal  doors  and  other  similar  items  ac- 
curing  during  Federal  control;  such  absorbed  charges 
shall  be  borne  by  paying  carrier. 

(Ill)    Modifications  and   Interpretations  of  General  Order  No.   11. 

(9)  Paragraph  (11)  of  General  Order  No.  11  prescribes  certain 
forms  to  be  used  in  preparing  Audit  Office  settlement  ac- 
counts. Until  further  ordered,  carriers  may  use  such  pre- 
scribed forms  or,  they  may  use  those  now  in  use  by  them 
in  settlement  of  interline  freight  accounts  until  such  time 
as  a  more  complete  study  is  made  of  the  forms  which  will 
later  be  prescribed. 

(10)  Sub-paragraph  (b),  of  Paragraph  (8)  of  General  Order  No. 
11,  provides  that:  "Only  the  original  and  one  copy  of  the 
waybill  shall  be  made."  This  provision  is  hereby  amended 
to  the  extent  of  permitting  carriers  taking  such  additional 
copies  of  waybills  as  may  be  necessary  to  maintain  the  in- 
tegrity of  the  accounts.  The  first  copy  must  be  printed  in 
the  same  form  as  the  original,  but  may  be  on  a  lighter 
weight  of  paper.  Any  additional  copies  beyond  the  first 
be  prepared  on  blank  paper. 

(11)  While  Paragraph  (8)  of  General  Order  No.  11  provides  for 
a  standard  form  of  waybill,  such  order  does  not  prohibit 
the  continuation  or  adoption  of  a  color  scheme  for  waybills 
for  specific  or  special  traflSc  when  such  color  scheme  tends 
to  expedite  or  protect  the  freight. 

(12)  If,  under  prevailing  practices,  freights  originating  on  or 
destined  to  points  on  switching  or  tap  lines  are  waybilled 
from  or  to  trunk  line  junctions  or  connections  with  such 
switching  or  tap  lines  and  junction  settlements  are  made  at 
such  points  of  connections,  such  practices,  may,  until  fur- 
ther ordered,  be  continued. 

W.    G.   McAdoo, 
Director  General  of  Railroads. 


GENERAL   ORDER   NO.   22. 

UNITED   STATES   RAILROAD   ADMINISTRATION. 

Office  of  the  Director  General, 
Washington,  D.  C. 

April  22,   1918. 

Mr.  G.  A.  Tomlinson  is  hereby  appointed  General  Manager  of  the 
New  York  Canal  Section  of  the  United  States  Railroad  Administration 
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and  as  such  will  have  charge  of  the  construction  and  acquisition  of 
equipment  for  use  upon  the  New  York  State  Barge  Canal  and,  as  an 
incident  thereto,  for  use  upon  the  waters  connecting  therewith,  and 
will  operate  such  equipment  for  the  Director  General  of  Railroads  up- 
on  such  canal   and   other  waters. 

He  is  hereby  empowered  to  enter  into  contracts,  either  in  his  own 
name  as  such  General  Manager  or  in  the  name  of  the  Director  General 
of  Railroads,  for  the  construction,  acquisition  or  chartering  of  such 
equipment,  for  the  purchase  of  supplies  needed  in  such  operation 
and  for  the  transportation  of  property  upon  such  canal  and  other 
waters. 

W.   G.   McAdoo, 
Director  General  of  Railroads. 


GENERAL  ORDER  NO.  23. 

rNMTKl)    ST.XTKS    R.MLROAU    AD.M  IXI.STK.\TIO.\. 

Office  of  the  Director  General, 
Washington,  D.  C. 

May  2.  1918. 
Each   and    every   carrier    subject   to    Federal    control    shall    render 
a  weekly  cash  report  on   Form  T-5,  as  per  copy  herewith. 
The  first  report  shall  be  rendered  as  of      May  4,  1918. 

W.    G.   McAdoo, 
Director  General  of  Railroads. 


GENERAL  ORDER  NO.  24. 

rXITED    ST.\TKS    RAILROAD    ADMIMSTUATIO.V. 

Office  of  the  Director  General, 
Washington,  D.  C. 

May  16,  1918. 

On  April  30th  a  telegram  was  sent  to  carriers,  instructing  them 
not  to  renew  any  expiring  fire  insurance  policies  on  property  in  Federal 
control,  and  not  to  take  out  any  new  fire  insurance  policies  upon  such 
property.  It  was  provided  that  carriers  might  call  attention  to  cases 
calling  for  exceptional  treatment.  A  letter  was  sent  to  the  carriers 
confirming  this  telegram,  and  the  letter  suggested  care  for  fire  pre- 
vention in  terms  similar  to  the  last  paragraph  of  this  order. 

It  is  desired  to  extend  the  instructions  to  other  insurance  than  fire 
insurance,  excepting  only  bonds  or  policies  insuring  fidelity  of  em- 
ployes in  handling  funds. 

Carriers,  therefore,  are  now  instructed  not  to  renew  any  expiring 
insurance  of  any  character,  covering  property  in  Federal  control,  or 
any  liability  in  connection  with  the  operation  or  use  of  any  such  prop- 
erty, or  liability  for  property  transported  or  stored  by  carriers  under 
Federal  control,  and  not  to  take  out  any  new  policies,  or  place  any  ad- 
ditional or  new  risks  under  existing  policies,  of  such  insurance,  ex- 
cept that  this  order  shall  not  relate  to  bonds  or  policies  insuring  the 
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fidelity  of  employes  in  handling  funds.  Such  fidelity  bonds  or  policies 
shall  be  continued,  and  proper  provision  made  for  any  necessary 
changes,  as  heretofore.  Carriers  may  present  to  the  Director  General 
any  special  circumstances  which  they  believe  call  for  exceptional  treat- 
ment. 

If  the  termination  of  insurance  in  accordance  with  this  order  re- 
sults, as  to  any  particular  property,  in  the  discontinuance  by  the  In- 
surance Company  of  inspection  or  other  measures  for  prevention  of 
loss,  it  will  be  desirable  to  adopt  proper  substitute  therefor,  and  the 
carrier  shall  make  reasonable  and  proper  temporary  provision  for  such 
inspection  or  other  preventive  measures,  reporting  its  action  to  this 

office. 

W.    G.   McAdoo, 
Director  General  of  Railroads. 


GENERAL  ORDER  NO.  25. 

UNITED   STATES   RAILROAD"  ADMINISTRATION. 

OflSce  of  the  Director  General, 
Washington,  D.  C. 

May  20,  1918. 
Effective  July  1,  1918,  the  collection  of  transportation  charges, 
by  carriers  under  Federal  control,  for  services  renedred,  shall  be  on 
a  cash  basis,  and,  effective  as  of  that  date,  credit  accommodations  then 
in  existence  which  may  be  in  conflict  with  the  following  regulations 
shall  be  cancelled. 

(1)  Tickets  shall  be  sold  only  for  cash  in  advance  of  service. 
Baggage  charges  are  subject  to  the  same  rule  as  tickets,  ex- 
cept C.  0.  D.  baggage,  and  storage  charges,  which  must  be 
paid  in  cash  before  delivery. 

(2)  In  cases  where  the  enforcement  of  this  rule,  with  respect 
to  freight,  will  retard  prompt  forwarding  or  delivery  of 
the  freight  or  the  prompt  release  of  equipment  or  station 
facilities,  carriers  will  be  permitted  to  extend  credit  for  a 
period  of  not  exceeding  forty-eight  (48)  hours  after  receipt  for 
shipment  of  a  consignment  if  it  be  prepaid,  or  after  delivery 
at  destination  if  it  be  a  collect  consignment,  provided  the  con- 
signor if  it  be  a  prepaid  consignment,  or  the  consignee  if 
it  be  collect,  file  a  surety  bond  either  individual  or  corporate, 
in  an  amount  satisfactory  to  the  Treasurer  of  the  carrier. 
The  form  of  such  bond  shall  be  prescribed  by  the  chief 
legal  officer  of  the  individual  carrier,  conditioned  upon  and 
providing  for  payment  of  all  charges  within  forty-eight  (48) 
hours  after  forwarding  or  delivery  of  the  freight.  Upon 
receipt  and  acceptance  of  such  bond  a  carrier  may  accept 
and  forward  prepaid  consignments  or  may  deliver  collect 
consignments  in  advance  of  payment  of  all  charges  thereon 
to   the  amount   covered    by   the   bond.     Failure   to   pay   such 


General  Okdkrs  of  Dujectok  General.         1707 

charges  within   the  time  prescribed  will  aulomatioally  cancel 
such  credit. 

(3)  Treasurers  of  individual  carriers  are  required  to  arrange 
and  conduct  all  matters  relating  to  such  credits.  They  shall 
designate  the  amount,  and  accept  or  reject  the  surety  offered. 
Bonds  may  be  required  and  accepted  for  individual  consign- 
ments or  blanket  bonds  may  be  accepted  from  individual  ship- 
pers or  consignees  to  cover  all  of  their  consignmons  for  a 
given  period;  the  period  of  the  rredit  in  such  case.s  ehall. 
however,  be  limited  to  forty-eight  (48)  hours  on  each  shipment 
as  prescribed  in  the  preceding  paragraph. 

(4)  In  case  of  any  question  as  to  the  accuracy  of  charges,  bills 
must  be  paid  as  rendered  and  claims  presented  for  alleged 
errors.  This  will  not  prevent  adjustments  by  agents  or  ob- 
vious errors. 

(5)  Freight  consigned  to  "order"  or  to  "order  notify"  shall 
be  delivered  only  upon  surrender  to  the  agent  of  the  carrier 
of  the  original  bills  of  lading  for  such  freight,  and  the  pay- 
ment of  the  freight  charges  thereon  as  herein  provided.  Pro- 
vided, however,  if  such  bill  of  lading  be  lost  or  delayed  the 
freight  may  be  delivered  in  advance  of  surrender  of  the  bill 
of.  lading  upon  receipt  by  the  carrier's  agent  of  a  certified 
check  for  an  amount  equal  to  one  hundred  and  ten  (110)  per 
cent  of  the  invoice,  or  upon  receipt  of  a  surety  bond  either 

.  individual    or    corporate,    acceptable   to    the   Treasurer   of   the 
carrier  in  an  amount  for  twice  the  amount  of  the  invoice. 

(6)  The  exiension  or  creation  of  Local  Collection  Bureaus  or 
agencies  will  be  authorized  by  the  Director  of  Public  Service 
and  Accounting,  as  and  when  such  Bureaus  may  be  found  to 
be  necessary  or  expedient. 

(7)  Bonding  or  underwrlTng  arrangements  with  respect  to  credits 
extended,  now  in  effect  by  individual  carriers,  shall  be  discon- 
tinued as  of  July  1,  1918,  or  as  soon  thereafter  as  existing 
contracts  are  terminable. 

(8)  Advice  of  the  foregoing  regulations  shall  be  promptly  given 
to  all  to  whom  credit  accommotations  are  now  given  to  the 
end  that  the  regulations  may  be  put  into  effect  at  the  time 
specified  with  as  little  inconvenience  as  possible. 

(9)  Payment  of  transportation  charges  by  check  will  be  considered 
as  a  payment  in  cash  if  the  person,  firm  or  company  signing 
or  endorsing  it,  is  known  to  the  agent  to  be  fully  reliable. 
Checks  are  not  to  be  taken  or  cashed  by  agents  under  any  cir- 
cumstances, except  for  transportation  charges. 

(10)  Until  otherwise  ordered,  the  foregoing  rules  will  not  apply 
to  transportation  service  rendered   other   Departments  of   the 

Federal   Government. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 
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general  order  no.  25-a. 

Umted  States  Railroad  Administration 

Office  of  the  Director  General. 
Washington 

.Tune  12.  1918. 
The   effective   date   of   General   Order   No.   25,   which   provides  for 
placing  the   collection    of   transportation   charges  on   a   cash   basis   on 
and  after  July  1,  1918,  is  hereby  postponed  to  August  1,  1918. 

The  rules  governing  the  collection  of  transportation  charges  pre- 
scribed in  General  Order  No.  25  are  hereby  amended  and  will  not  apply 
to  transportation  service  rendered  to: 

The  various  departments  and  bureaus  of  the  United  States  Govern- 
ment, 

The  nations  allied  with  the  United  States  in  war, 
The  various  states  of  the  United  States, 
The  counties  and  municipalities  of  such  states, 
The  District  of  Columbia  and  Alaska, 
The  American  Red  Cross. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  26 
Director  General  of  Railroads 
Interstate  Commerce  Building 
Washington 

May  23,  1918. 

Whereas  the  Act  of  Congress  approved  March  21,  1918,  entitled 
An  Act  to  Provide  for  the  Operation  of  Transportation  Systems  While 
Under  Federal  Control,  provides  (Section  10)  "That  carriers  while 
under  Federal  Control  shall  be  subject  to  all  laws  and  liabilities  as 
common  carriers,  whether  arising  under  State  or  Federal  laws  or  at 
common  law,  except  in  so  far  as  may  be  inconsistent  with  the  provi- 
sions of  this  act  *  *  *  or  with  any  order  of  the  President.  *  *  » 
But  no  process,  mesne  or  final,  shall  be  levied  against  any  property  un- 
der such  Federal  control:"  and  authorizes  the  President  to  exercise  any 
of  the  powers  by  said  act  or  theretofore  granted  him  with  relation  to 
Federal  control  through  such  agencies  as  he  might  determine;    and 

Whereas  by  a  proclamation  dated  March  29,  the  President^  acting 
under  the  Federal  control  act  and  all  other  powers  him  thereto  en- 
abling, authorized  the  Director  General,  either  personally  or  through 
such  divisions,  agencies,  or  persons,  or  in  the  name  of  the  President, 
to  issue  any  and  all  orders  which  may  in  any  way  be  found  necessary 
and  expedient  in  connection  with  the  Federal  control  of  systems  of 
transportation,  railroads,  and  inland  waterways  as  fully  in  all  respects 
as  the  President  is  authorized  to  do,  and  generally  to  do  and  perform 
all  and  singular  acts  and  things  and  to  exercise  all  and  singular  the 
powers  and  duties  which  in  and  by  the  said,  act,  or  any  other  act  In 
relation  to  the  subject  hereof,  the  President  is  authorized  to  do  and 
perform;    and 
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Whereas  it  appears  that  there  are  now  pending  against  carriers 
under  Federal  control  a  great  many  suits  for  personal  injury,  freight 
and  damage  claims,  and  that  the  same  are  being  pressed  for  trial 
by  the  plaintiffs  in  states  and  jurisdiction  far  removed  from  the  place 
where  the  persons  alleged  to  have  bef>n  injured  or  damaged  resided 
at  the  time  of  such  injury  or  damage,  or  far  remote  from  ihe  place 
where  the  causes  of  action  arose;  the  effect  of  such  trials  being  that 
men  operating  the  trains  engaged  in  hauling  war  materials,  troops, 
munitions  or  supplies,  are  required  to  leave  their  trains  and  attend 
court  as  witnesses,  and  travel  sometimes  for  hundreds  of  miles  from 
their  work,  necessitating  absence  from  their  trains  for  days  and  eome- 
tlmes  for  a  week  or  more;  which  practice  is  highly  prejudicial  to  the 
just  interests  of  the  Government  and  seriously  Interferes  with  the 
physical  operation  of  railroads;  and  the  praciice  of  trying  such  cases 
during  Federal  control  in  remote  jurisdiction  is  not  necessary  for  the 
l>rotection  of  the  rights  or  the  just  interests  of  plain;  iff s; 

It  is  therefore  ordered,  that  upon  a  showing  by  the  defendant  car- 
rier that  the  just  interests  of  the  Government  would  be  prejudiced  by 
a  present  trial  of  any  suit  against  any  carrier  under  Federal  control 
which  suit  is  not  covered  by  General  Order  No.  18  and  which  is  now 
pending  in  any  county  or  district  other  than  where  the  cause  of  action 
arose  or  other  than  in  which  the  person  alleged  to  have  been  injured 
or  damaged  at  that  time  resided,  the  suit  shall  not  be  tried  during 
the  period  of  Federal  control;  Provided,  if  no  suit  on  the  same  cause 
of  action  Is  now  pending  in  the  county  or  district  where  the  cause  of 
action  arose,  or  where  the  person  injured  or  damaged  at  that  time 
resided,  a  new  suit  may,  upon  proper  service,  be  instituted  therein; 
and  if  such  suit  is  now  barred  by  the  Statute  of  Limitations,  or  will 
be  barred  before  October  1,  1918,  then  the  stay  directed  by  this  order 
shall  not  apply  unless  the  defendant  carrier  shall  stipulate  in  open 
court  to  waive  the  defense  of  the  statute  of  limitations  in  any  such 
suit  which  may  be  brought  before  October  1,  1918. 

This  order  is  declared  to  be  necessary  in  the  persent  war  emer- 
gency. In  the  event  of  unnecessary  hardship  in  any  case  either  party 
may  apply  to  the  Director  General  for  relief,  and  he  will  make  such 
order  therein  as  the  circumstances  may  require  consistent  with  the 
public  interest. 

This  order  is  not  intended  in  any  way  to  impair  or  affect  General 
Order  No.  18  as  amended  by  General  Order  No.   18-A. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  27 

Unitkd  States  Railkoad  Au.mimsthatio.n, 

Office  of  Director  General. 


Washington,  May  25,  1918. 

I'RKAMUl.K 

In   promulgaiing   this  order   I    wish    to   acknowledge   the   patriotic 
service   so    unselfishly    rendered    by    the    Railroad    Wage    Commission. 
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consisting  of  Messrs  Franklin  K.  Lane,  Charles  C  McChord,  J.  Harry 
Covington,  and  William  R.  Willcox  in  connection  with  the  important 
question  of  wages  and  hours  of  service  of  railroad  employees  which 
I  referred  to  them  by  my  general  order  No.  5,  dated  January  18,  1918. 
This  Commission  took  hold  of  the  '.ask  with  great  energy  and  devo- 
tion and  has  dealt  with  the  entire  subject  in  a  thoroughly  sympathetic 
spirit. 

Manifestly  in  a  matter  of  such  magnitude  and  complexity  it  is 
impossible  to  find  any  general  basis  or  formula  which  would  correct 
every  inequality  and  give  satisfaction  (o  every  interest  involved. 
But  the  Commission  has  made  an  earnest  effort  to  do  jjustice  to  all 
concerned.  I  have  felt  obliged,  however,  to  depart  from  lis  recom- 
mendations in  some  particulars. 

With  respect  to  hours  of  service  the  Commission  says: 

"IManifestly,  therefore,  at  this  time,  when  men  must  be  con- 
stantly taken  from  the  railroads,  as  from  all  other  industries, 
to  fillthe  growing  needs  of  the  Nation's  Army,  hours  of  labor 
can  not  be  shortened  and  thereby  a  greater  number  of  men  be 
required  for  railroad  work.  The  Nation  can  not.  in  good  faith, 
call  upon  the  farmers  and  the  miners  to  work  as  never  before 
and  press  themselves  to  unusual  tasks,  and  at  the  same  time 
so  shorten  the  hours  of  railroad  men  as  to  call  from  farm  and 
mine  additional  and  unskilled  men  to  run  the  railroads.  While 
the  Commission  is  strongly  disposed  to  a  standard  day,  in  so 
far  as  the  nature  of  the  service  will  permit  it,  its  firm  judg- 
ment consequently  is  that  the  exis.ing  hours  of  service  in 
effect  on  the  railroads  should  be  maintained  for  the  period  of 
the  war. 

"But  with  this  we  earnestly  urge  that  a  most  exhaustive 
study  be  made  of  this  matter  of  hours  of  service,  not  with  a 
view  to  the  adoption  of  some  arbitrary  and  universal  policy 
which  shall  have  no  regard  to  the  kind  of  work  done,  or  to 
the  effect  upon  the  railroad  service,  but  with  these  very  con- 
siderations in  mind.  And  we  have  gone  into  this  matter 
far  enough  to  justify  to  ourselves  the  belief  that  by  the 
steady  application  of  such  sympathetic  consideration,  the 
railroad  service  may  be  improved,  and  at  tre  same  time  fuller 
opportunity  be  given  for  lifting  a  burden  that  falls  dispropor- 
tionately upon  some  of  the  less  favored  of  the  railroad  work- 
ers." 

The  Commission  also  reached  the  conclusion  that  as  to  overtime 
"the  existing  rules  and  conditions  of  payment  should  not  be  dis- 
turbed during  the  period  of  the  war."  The  Commission  has  pointed 
out  that  this  is  not  the  time  for  any  experiments  which  might  lessen 
the  tons  of  freight  hauled  and  the  number  of  passengers  carried 
when  the  urgent  and  serious  necessities  of  the  war  compel  sacrifices 
from  all,  and  that  the  adoption  of  any  plan  which  would  prevent 
the  Government  from  working  its  men  as  long  as  they  have  been  in 
the  habit  of  working  under  private  employers  would  be  to  take  ad- 
vantage of  the  grave  war  necessities  of  the  Government  and  to  em- 
barrass it  in  carrying  forward  essential  operations  of  the  war  at  a 
time  when  the  need  of  service  was  never  greater  and  the  ability 
to  call   in  outside  men  is  seriously  impaired. 
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There  has  never  been  a  time  when  the  public  interest  demanded 
more  urgently  the  devotion  and  unselfish  service  of  all  classes  of 
railroad  employees.  I  agree  wiih  the  Commission  that  it  Is  not 
practicable  at  this  time,  when  the  war  is  calling  upon  every  class 
of  loyal  citizens  for  service  and  sacrifices,  to  reduce  the  actual  hours 
of  labor  to  eight  in  every  line  of  railroad  work. 

Nevertheless  I  am  convinced  that  no  further  inquiry  is  needed 
to  demonstrate  that  the  principle  of  the  basic  eiglit  hour  day  is 
reasonable  and  just  and  that  all  furiher  contentions  about  it  should 
be  set  at  rest  by  recognition  of  that  principle  as  a  part  of  this  decision. 

Recognition  of  the  principle  of  the  basic  eight-hour  day  in  rail- 
road  service   is,  therefore,  hereby  made. 

The  question  arises  as  to  what  further  steps  can  and  ought  justly 
to  be  taken  to  strengthen  the  application  of  that  principle,  and  when. 
This  question  must  be  solved  in  the  light  of  the  varied  conditions  of 
railroad  employment  and  will  have  to  be  studied  in  detail  by  the 
Board  of  Railroad  Wages  and  Working  Conditions  herein  and  hereby 
created  and  in  the  light  of  what  i.s  reasonably  practicable  under  war 
conditions. 

No  problems  so  vast  and  intricate  as  that  of  doing  practical  justice 
to  the  2,000,000  railroad  employees  of  the  country  can  be  regarded 
as  completely  settled  and  disposed  of  by  any  one  decision  or  order; 
therefore  the  Board  of  Railroad  W^ages  and  Working  Conditions  is 
hereby  established  and  will  take  up  as  presented  any  phases  of  the 
general  problem  relating  to  any  class  of  employees  or  any  part  of  a 
class  of  employees  which  may  justly  call  for  further  consideration. 

It  is  my  earnest  hope  that  railroad  officials  and  railroad  em- 
ployees will  realize  that  their  relations  under  Federal  control  are  not 
based  upon  the  old  conditions  of  private  management.  Dissensions 
and  disappointments  should  be  forgotten  and  all  should  now  remem- 
ber that  they  are  not  only  serving  their  country  in  the  opera'Jon  of 
the  railroads,  but  that  upon  the  character,  quality,  and  loyalty  of  that 
service  depends  in  large  measure  our  success  in  this  war. 

It  is  an  inspiring  task — this  task  of  putting  upon  a  more  just  and 
equitable  basis  the  wages  and  working  conditions  of  loyal  workers  in 
railroad  service — and  I  confidently  expect  the  patriotic  support  and 
assistance  of  every  railroad  official  and  every  railroad  employee  in 
performing  that  task  with  credit  to  each  other  with  honor  to  their 
country. 

ORDER. 

Respecting  the  wages,  hours  and  other  conditions  of  employment 
of  the  employees  of  the  railroads  hereinafter  mentioned. 
It  is  hereby  ordered: 

ARTICLE    I. — R.\.ILR0ADS    AFFKCTIO). 

This  order  shall  apply  to  the  employees  of  the  following  railroads: 
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Alabama  &  Vicksburg  Ry.  Co. 
Alabama  Great  Southern  R.  R.  Co. 
Ann  Arbor  R.  R.  Co. 
Arizona  &  New  Mexico  Ry.  Co. 
Arizona  Eastei-n  R.  R.  Co. 
Atchison,  Topeka  &  Santa  Fe  Ry. 

Co. 
Atlanta  &  West  Point  R.  R.  Co. 
Atlanta,    Birmingham    &    Atlantic 

Ry.   Co. 
Atlantic  Coast  Line  R.  R.  Co. 
Ailantic  &  St.  Lawrence  R.  R.  Co. 
Atlantic  City  R.  R.  Co. 
Baltimore  &  Ohio  R.  R.  Co. 
Bangor  &  Aroostook  R.  R.  Co. 
Bessemer  &  Lake  Erie  R.  R.  Co. 
Boston  &  Maine  R.  R. 
Buffalo  &  Susquehanna  R.  R.  Cor- 
poration. 
Buffalo,  Rochester  &  Pittsburg  Ry. 

Co. 
Carolina,  Clinchfield  &  Ohio  Ry. 
Central  of  Georgia  Ry.  Co. 
Central  New  England  Ry.  Co. 
Central  R.  R.  Co.  of  New  Jersey. 
Ceniral  Vermont  Ry.  Co. 
Charleston    &    Western    Carolina 

Ry.   Co. 
Chesapeake  &  Ohio  Ry.  Co. 
Chicago  &  Alton  R.  R.  Co. 
Chicago  &  Eastern  Illinois  R.  R. 

Co. 
Chicago  &  Erie  R.  R.  Co. 
Chicago  &  Northwestern  Ry.  Co. 
Chicago,   Burlington  &  Qnincy  R. 

R.  Co. 
Chicago  Great  Western  R.  R.  Co. 
Chicago,  Detroit  &  Canada  Grand 

Trunk  Junction  R.  R.  Co. 
Chicago,  Indianapolis  &  Louisville 

Ry.  Co. 
Chicago,  Milwaukee  &  St.  Paul  Ry. 

Co. 
Chicago,  Peoria  &  St.  Louis  R.  R. 

Co. 
Chicago,  Rock  Island  &  Gulf  Ry. 

Co. 
Chicago,  Rock  Island  &  Pacific  Ry. 

Co. 
Chicago,   St.  Paul,  Minneapolis  & 

Omaha  Ry.   Co. 
Chicago,  Terre  Haute  &  Southeast- 
ern Ry.  Co. 
Cincinnati,    Indianapolis   &   West- 
ern R.  R.  Co. 
Cincinnati,  New  Orleans  &  Texas 

Pacific  Ry.  Co. 
Cincinnati  Northern  R.  R.  Co. 
Cleveland,    Cincinnati,    Chicago    & 

St.  Louis  Ry.  Co. 


Coal  &  Coke  Ry.  Co. 

Colorado  &  Southern  Ry.  Co. 

Cumberland  Valley  R.  R.  Co. 

Delaware  &  Hudson  Co. 

Delaware,  Lackawanna  &  Western 

R.  R.  Co. 

Denver  &  Rio  Grande  R.  R.  Co. 

Detroit  &  Mackinac  Ry.  Co. 

Detroit  &  Toledo  Shore  Line  R.  R. 
Co. 

Detroit,  Grand  Haven  &  Milwau- 
kee Ry.  Co. 

Detroit,  Toledo  &  Ironton  R.  R.  Co. 

Duluth  &  Iron  Range  R.  R.  Co. 

Duluth,  Missabe  &  Northern  Ry. 
Co. 

Duluth,  South  Shore  &  Atlantic 
Ry.  Co. 

Elgin,  Joliet  &  Eastern  Ry.  Co. 

El  Paso  &  Southwestern  Co. 

Erie  R.  R.  Co. 

Florida  East  Coast  Ry.  Co. 

Fort  Smith  &  Western  R.  R.   Co. 

Fort  Worth  &  Denver  City  Ry.  Co. 

Fort  Worth  &  Rio  Grande  Ry.  Co. 

Galveston,  Harrisburg  &  San  An- 
tonio Ry.  Co. 

Georgia  R.  R.  Lessee  Organization. 

Georgia  Southern  &  Florida  Ry. 
Co. 

Grand  Rapids  &  Indiana  Ry.  Co. 

Grand   Trunk   Western  Ry.   Co. 

Great  Northern  Ry.  Co. 

Gulf  &  Ship  Island  R.  R.  Co. 

Gulf,  Colorado  &  Santa  Fe  Ry.  Co. 

Gulf,  Mobile  &  Northern  R.  R. 

Hocking   Valley   Ry.    Co. 

Houston  &  Texas  Central  R.  R. 
Co. 

Houston  East  &  West  Texas  R.  R. 
Co. 

Hudson  &  Manhattan  R.  R. 

Illinois  Central  R.  R.  Co. 

International  &  Great  Northern 
Ry.   Co. 

Kanawha  &  Michigan  Ry.  Co. 

Kansas  City  Southern  Ry.  Co. 

Lake  Erie  &  Western  R.  R.  Co. 

Lehigh  &  Hudson  River  Ry.  Co. 

Lehigh  &  New  England  R.  R.  Co. 

Lehigh  Valley  R.  R.  Co. 

Long  Island  R.  R.  Co. 

Los  Angeles  &  Salt  Lake  R.  R.  Co. 

Louisiana  &  Arkansas  Ry.  Co. 

Louisiana  Ry.  &  Navigation  Co. 

Louisiana  Western  R.  R.  Co. 

Louisville  &  Nashville  R.  R.  Co. 

Louisville,  Henderson  &  St.  LouJb 
Ry.  Co. 
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Maine  Central  R.  R.  Co. 
Midland  Valley  R.  R.  Co. 
Michigan  Central  R.  R.  Co. 
Minnpai)oliij  &  St.  Louis  R.  R.  Co. 
Minneapolis,    St.    Paul    &    S.    Ste. 
Maine  Ry.  Co. 

Missouri,  Kansas  &  Texas  Ry.  Co. 
Missouri,  Kansas  &  Texas  Ry.  Co. 

of  Texas. 
Missouri  Tacific  R.  R.  Co. 
Mobile  &  Ohio  R.  R.  Co. 
Monongahela  Ry.  Co. 
Morgan's,    Louisiana    &    Texas    R. 

R.  &  S.  S.  Co. 
Nashville,  Chattanooga  &  St.  Louis 

Ry. 

New  Orleans  &  Northeastern  R.  R- 
Co. 

New  Orleans,  Texas  &  Mexico  R. 
R.  Co. 

New  York  Central  R.  R.  Co. 

New  York,  Chicago  &  St.  Louis  R. 
R.  Co. 

New  York,  New  Haven  &  Hartford 
R.   R.  Co. 

New  York,  Ontario  &  Western  Ry. 
Co. 

New  York,  Philadelphia  &  Nor- 
folk R.  R.  Co. 

New  York,  Susquelianna  &  West- 
ern R.  R.  Co. 

Norfolk  &  Western  Ry.  Co. 

Norfolk   Southern   R.   R.  Co. 

Northern  Pacific  Ry.  Co. 

Northwestern  Pacific   R.   R.   Co. 

Oregon  Short  Line  R.  R.  Co. 

Oregon-Washington  R.  R.  &  Navi- 
gation Co. 

Panhandle  &  Santa  Fe  Ry.  Co. 

Pennsylvania   Co. 

Pennsylvania   R.    R.    Co. 

Pere  Marquette  R.  R.  Co. 

Philadelphia  &  Reading  Ry.  Co. 

Philadelphia.  Baltimore  &  Wash- 
ington R.  R.  Co. 

Pittsburgh  &  Lake  Erie  R^  R.  Co. 

Pittsburgh  &  Shawmut  R.   R.  Co. 

Pittsburgh  &  West  Virginia  Ry. 
Co. 

Pittsburgh,  Cincinnati,  Chicago  & 
St.  Louis  R.  R.  Co. 

Port  Reading  R.  R.  Co. 


Richmond,  Fredericksburg,  &  Po- 
tomac R.  R.  Co. 
Rutland   R.   R.   Co. 
Seaboard    Air    Line    Ry.   Co. 
San  Antonio  &  Aransas  Pass  Ry. 

Co. 
Southern  Pacific  Co. 
Southern  Ry.  Co. 
Southern  Ry.  Co.  in  Mississippi. 
Spokane,  International  Ry.  Co. 
Spokane,   Portland    &   Seattle   Rv. 

Co. 
Staten   Island    Rapid    Transit   Rv. 

Co. 
St.  .Joseph  &  Grand  Island  Ry.  Co. 
St.    Louis,    Brownsville   &   Mexico 

Ry.  Co. 
St.  Louis,  San  Francisco  &  Texas 
St.   Louis,   an   Francisco   &  Texas 

Ry.  Co. 
St.  Louis  Southwestern  Ry.  Co. 
St.  Louis  Southwestern  Ry.  Co.  of 
Texas. 

Tennessee  Central  R.  R.  Co. 
Texarkana  &  Fort  Smith  Ry.  Co. 
Texas   &   New   Orleans    R.    R.   Co. 
Texas  &  Pacific  Ry.  Co. 
Toledo  &  Ohio  Central  Ry.  Co. 
Toledo,  Peoria  &  Western  Ry.  Co. 
Toledo,  St.  Louis  &  Western  R.  R. 

Co. 
Ulster  &  Delaware  R.  R.  Co. 
Union  Pacific  R.  R.  Co. 
Utah    Ry.    Co. 
Vicksburg,    Shreveport    &    Pacific 

Ry.  Co. 
Virginian   Ry.  Co. 
Wabash  Ry.  Co. 
Washington  Southern  Ry.  Co. 
West  Jersey  &  Seashore  R.  R.  Co 
Western  Maryland  Ry.  Co. 
Western   Pacific   R.   R.  Co. 
Western    Ry.   of   Alabama. 
Wheeling  &  Lake  Erie  R.   R.  Co. 
Wichita  Falls  &  Northwestern  Ry. 

Co. 
Wichita  Valley  Ry.  Co. 
Yazoo  &  Mississippi  Valley  R.  R. 

Co. 
And    all    terminal,   union    sta- 
tion, and  swi'ching  companies,  all 
or   a  majority   of   whose   stock   is 
owned  by  railroads  named  above. 


Such  other  railroads  as  may  be  retained  in  Federal  control  on  .July 
1,  1918,  will  be  added  to  the  foregoing  list  by  order  of  the  Director 
General. 

The  Pullman  Company,  whose  status  is  now  being  considered,  will 
also  be  added  by  order  to  the  foregoing  list,  if  decision  shall  be 
reached  to  retain  it  in  Federal  control. 
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ARTICLE   II.— RATES   OF  WAGES   AND   METHODS   OF  COMPUTA- 
TION. 

Increases  in  wages,  effective  as  hereinafter  provided,  January  1, 
1918,    are   hereby    established    as   follows: 

Section  A. — Bales  of  Wages  of  Railroad  Employees  Paid  upon  a  Monthly 

basis. 


To    the    montUly     rate     of    pay     of     men 
receiving    in    December,    1915,    tlie 
amounts     named       in     this     column. 


Under  $46   (except  as  provided 

in  par.  13,  page  22)    

$46.01  to  $47   

$47.01  to   $48    

$48.01  to  $49    

$49.01  to  $50    

$50.01  to  $51   

$51.01  to   $52    

$52.01   to  $53    

$53.01  to  $54    

$54.01   to   $55    

$55.01  to  $56    

$56.01  to  $57    

$57.01  to   $58    

$58.01  to  $59    

$59.01  to  $60    

$60.01  to  $61    

$61.01  to  $62    

$62.01  to   $63    

$63.01  to  $64   

$64.01   to  $65    

$65.01  to  $66   

$66.01   to  $67    

$67.01  to  $68    

$68.01  to  $69    

$69.01  to   $70    

$70.01  to  $71    

$71.01  to  $72    

$72.01  to  $73    

$73.01   to'  $74    

$74.01  to   $75    

$75.01   to  $76    

$76.01  to  $77    

$77.01   to  $78    

$78.01  to   $79    

$79.01  to  $80    

$80.01   to   $81    

$81.01    to  $82    

$82.01   to  $83    

$83.01  to   $84    

$84.01   to  $85    


Add  the  per 

cent  named 

in  this 

column 


43 

43 

43 

43 

42.35 

41.73 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

40.87 

40.44 

40 

40 

40 

40 


BJqulvalent 
to  amount 
named  in 

this  column. 


Making  new 
rate  per  mo. 
as  shown  in 
this  column. 


$20.00 
20.21 
20.64 
21.07 
21.50 
21.60 
21.70 
21.73 
22.14 
22.55 
22.96 
23.27 
23.78 
24.19 
24.60 
25.01 
25.42 
25.83 
26.24 
26.65 
27.06 
$27.47 
27.88 
28.29 
28.70 
29.11 
29.52 
29.93 
30.34 
30.75 
31.16 
31.57 
31.98 
32.39 
32.70 
32.75 
32.80 
33.20 
33.60 
34. IJ 


$67.21 

68.64 

70.07 

71.50 

72.60 

73.70 

74.73 

76.14 

77.55 

78.96 

80.37 

81.78 

83.19 

84.60 

86.01 

87.42 

88.83 

90.24 

91.65 

93.06 

$94.47 

95.88 

97.29 

98.70 

100.11 

101.52 

102.93 

104.34 

105.75 

107.16 

108.57 

109.98 

111.39 

112.70 

113.75 

114.80 

116.20 

117.60 

119.00 


Columns  2  and  3  in  the  above  table  are  explanatory  of  the  method 
of  arriving  at  the  "new  rates"  included  in  column  4.  The  roads  will 
substitute  for  the  "old  rates"  of  December,  1915,  scheduled  in  column 
1,  the  "new  rates"  listed  in  column  4. 
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Section  A.~Rates  of  Wages  of  Railroad  Employees  Paid  upon  a  Monthly 
Basis — Continued. 


To    the    inontlily     rate     of    jiay     of     men 
receiving    in     December,     1015,     the 
anioiintH     named       in     tbla     coltunn. 


$85.01  to  $86  . 

$86.01  to  $87  . 

$87.01  to  $88  . 

$88.01  to  $89  . 

$89.01  to  $90  . 

$90.01  to  $91 

$91.01  to  $92  . 

$92.01  to  $93  . 

$93.01  to  $94  . 

$94.01  to  $95  . 

$95.01  to  $96  . 

$96.01  to  $97 

$97.01  to  $98  . 

$98.01  to  $99  .. 

$99.01  to  $100  , 

$100.01  to  $101 

$101.01  to  $102 

$102.01  to  $103 

$103.01  to  $104 

$104.01  to  $105 

$105.01  to  $106 

$106.01  to  $107 

$107.01  to  $108 

$108.01  to  $109 

$109.01  to  $110 

$110.01  to  $111 

$111.01  to  $112 

$112.01  to  $113 

$113.01  to  $114 

$114.01  to  $115 

$115.01  to  $116 

$116.01  to  $117 

$117.01  to  $118 

$118.01   to  $119 

$119.01   to  $120 

$120.01  to  $121 

$121.01   to   $122 

$122.01  to  $123 

$123.01   to   $124 

$124.01  to  $125 

$125.01  to  $126 

$126.01  to  $127 

$127.01  to  $128 

$128.01  to  $129 

$129.01  to  $130 

$130.01  to  $131 

$131.01   to  $132 

$132.01  to  $133 


2 

3 

4 

.\<ia  tlie  per 

£\iulvalent 

Making  new 

cent  named 

to  amount 

rate  per  mo. 

In  this 

named  In 

1    88  shown  In 

column 

this  column. 

this  column. 

39.36 

33.85 

119.85 

38.74 

33.70 

120.70 

38.13 

33.55 

121.55 

37.53 

33.40 

122.40 

36.95 

33.25 

123.25 

36.38 

33.10 

124.10 

35.82 

32.95 

124.95 

35.27 

32.80 

125.80 

34.74 

32.65 

126.65 

34.22 

32.50 

127.50 

33.70 

32.35 

128.35 

33.20 

32.20 

129.20 

32.71 

32.05 

1          130.05 

32.23 

31.90 

J          130.90 

31.75 

31.75 

131.75 

31.29 

31.60 

132.60 

80.84 

31.45 

133 . 45 

30.39 

31.30 

134.30 

29.96 

31.15 

135.15 

29.53 

31.00 

136.00 

29.11 

30.85 

136.85 

28.70 

30.70 

137.70 

28.29 

30.55 

138.55 

27.89 

30.40 

139.40 

27.50 

30.25 

140.25 

27.12 

30.10 

141.10 

26.74 

29.95 

141.95 

26.38 

29.80 

142.80 

26.01 

29.65 

143.65 

25.66 

29.50 

144.50 

25.31 

29.35 

145.35 

24.96 

29.20 

146.20 

24.62 

29.05 

147. U5 

24.29 

28.90 

147.90 

23.96 

28.75 

148.75 

23.64 

28.60 

149.60 

23.32 

28.45 

150.45 

23.01 

28.30 

151.30 

22.70 

28.15 

152.15 

22.40 

28.00 

153.00 

22.11 

27.85 

153.85 

21.81 

27.70! 

154.70 

21.53 

27.55 i 

155.55 

21.24 

27.40  1 

156.40 

20.96 

27.25' 

157.25 

20.69 

27.10 

158.10 

20.42 

26.95 

158.95 

20.15 

26.80 

159.80 

Columns  2  and  3  in  the  above  table  are  explanatory  of  the  method 
of  arriving  at  the  "new  rates"  included  in  column  4.  The  roads  will 
substitute  for  the  "old  rates"  of  December,  1915,  scheduled  in  column 
1,  the  "new  rates"  listed  in  column  4. 


2   Control   Carriers  42 
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Section  A. — Rates  of  Wages  of  Railroad  Employees  Paid  upon  a  Monthly 
Basis — Continued. 


Ti>     the     innntlily     rate     <>f     pay     of     iiicii 
receiving    in    December,     101. "«,     tlio 
amounts     named       In     tliis     column. 


$133. 

$134. 
$135. 
$136. 
$137. 
$138. 
$139. 
$140. 
$141. 
$142. 
$143. 
$144. 
$145. 
$146. 
$147. 
$148. 
$149. 
$150. 
$151. 
$152. 
$153. 
$154. 
$155. 
$156. 
$157. 
$158. 
$159. 
$160. 
$161. 
$162. 
$163. 
$164. 
$165. 
$166. 
$167. 
$168. 
$169. 
$170. 
$171. 
$172. 
$173. 
$174. 
$175. 
$176. 
$177. 
$178. 
$179. 
$180. 
$181. 


01  to 

01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 


$134 
$135 
$136 
$137 
$138 
$139 
$140 
$141 
$142 
$143 
$144 
$145 
$146 
$147 
$148 
$149 
$150 
$151 
$152 
$153 
$154 
$155 
$156 
$157 


$159 
$160 
$161 
$162 
$163 
$164 
$165 
$166 
$167 
$168 
$169 
$170 
$171 
$172 
$173 
$174 
$175 
$176 
$177 
$178 
$179 
$180 
$181 
$182 


Add  the  per 

cent  named 

in  this 

column 


19 
19 
19, 
19 
18, 
18. 
18, 
18, 
17. 
17, 
17 
17 
17, 
16 
16, 
16 
16, 
15 
15 
15, 
15. 
15, 
14. 
14. 
14, 
14 
14 
14, 
13 
13 
13 
13, 
13 
13 
12 
12. 
12, 
12 
12 
12, 
11, 
11, 
11, 
11, 
11. 
11 
10, 
10. 
10. 


89 
63 
38 
13 
88 
64 
39 
16 
92 
69 
47 
24 
02 
80 
59 
38 
17 
96 
76 
56 
36 
16 
97 
78 
59 
40 
22 
04 
86 
68 
51 
33 
16 
00 
83 
66 
50 
34 
18 
02 
87 
71 
56 
41 
26 
12 
97 
83 
69 


l'7(iuivalent 
to  amount 
named  in 

this  column. 


26.65 
26.50 
26.35 
26.20 
26.05 
25.90 
25.75 
25.60 
25.45 
25.30 
25.15 
25.00 
24.85 
24.70 
24.55 
24.40 
24.25 
24.10 
23.95 
23.80 
23 .  65 
23.50 
23.35 
23.20 
23.05 
22.90 
22.75 
22.60 
22.45 
22.30 
22.15 
22.00 
21.85 
21.70 
21.55 
21.40 
21.25 
21.10 
20.95 
20.80 
20.65 
$20.50 
20.35 
20.20 
20.05 
19.90 
19.75 
19.60 
19.45 


Making  new 
rate  per  mo. 
as  shown  in 
this  column. 


160.65 
161.50 
162.35 
163.20 
164.05 
164.90 
165.75 
166.60 
167.45 
168.30 
169.15 
170.00 
170.85 
171.70 
172.55 
173.40 
174.25 
175.10 
175.95 
176.80 
177.65 
178.50 
179.35 
180 . 20 
181.05 
181.90 
182.75 
183.60 
184.45 
185.30 
186.15 
187.00 
187.85 
188.70 
189.55 
190.40 
191.25 
192. ip 
192.95 
193.80 
194.65 
$195.50 
196.35 
197.20 
198.05 
198.90 
199.75 
200.60 
201.45 


Columns  2  and  3  in  the  above  table  are  explanatory  of  the  method 
of  arriving  at  the  "new  rates"  included  in  column  4.  The  roads  will 
substitute  for  the  "old  rates"  of  December,  1915,  scheduled  in  column 
1,  the  "new  rates"  listed  in  column  4. 
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Section  A. — Ifntr.s  of  Waffcs  of  Jiailroad  Employccfi  Paid  vpon  a  Monthly 
Basis—  Vontinurd. 


To    the     monthly     rate    of    pay     of     men 
receiving    In    December,     1915,     the 
iimoiints     named       lu     tills     colnma. 


$182 

.01 

to 

$183 

$183 

.01 

to 

$184 

$184 

.01 

to 

.$185 

$185 

.01 

to 

$186 

$186 

.01 

to 

$187 

$187 

.01 

to 

$188 

$188 

.01 

to 

$189 

$189 

.01 

to 

$190 

$190 

.01 

to 

$191 

$191 

.01 

to 

$192 

$192 

01 

to 

$193 

$193 

01 

to 

$194 

$194 

01 

to 

$195 

$195 

01 

to 

$196 

$196 

01 

to 

$197 

$197 

01 

to 

$198 

$198 

01 

to 

$199 

$199 

01 

to 

$200 

$200 

01 

to 

$201 

$201 

01 

to 

$202 

$202 

01 

to 

$203 

$203 

01 

to 

$204 

$204 

01 

to 

$205 

$205 

01 

to 

$206 

$206 

01 

to 

$207 

$207 

01 

to 

$208 

$208 

01 

to 

$209 

$209 

01 

to 

$210 

$210.01 

to 

$211 

$211 

01 

to 

$212 

$212 

01 

to 

$213 

$213 

01 

to 

$214 

$214. 

01 

to 

$215 

$215 

01 

to 

$216 

$216. 

01 

to 

$217 

$217. 

01 

to 

$218 

$218. 

01 

to 

$219 

$219. 

01 

to 

$220 

$220. 

01 

to 

$221 

$221. 

01 

to  $222 

$222. 

01 

to 

$223 

$223. 

01 

to 

$224 

$224. 

01 

to 

$225 

$225. 

01 

to 

$226 

$226. 

01 

to 

$227 

$227. 

01 

to 

$228 

2  I               3  I  4 

.\d(l  thi>  per  1  F<|ulvalent  Making  new 

cent  named  j  to  amount  rate  per  mo. 

In  this  I  named  in  as  shown  In 

column  this  column,  this  column. 


.55 

.41 

.27 

.14 

.00 

.87 

.74 

.61 

.48 

.35 

.22 

.10 

.97 

.85 

.73 

.61 

.49 

.375 

.26 

.14 

.03 

92 

80 

69 

58 

48 

37 

26 

16 

05 

95 

85 

74 

64 

54 

445 

35 

25 

15 

06 

96 

87 

78 

69 

595 

50 


19.30 

19.15 

19.00 

18.85 

18.70 

18.55 

18.40 

18.25 

18.10 

17.95 

17.80 

17.65 

17.50 

17.35 

17.20 

17.05 

16.90 

16.75 

16.60 

16.45 

16.30 

16.15 

16.00 

15.85 

15.70 

15.55 

15.40 

15.25 

15.10 

14.95 

14.80 

14.65 

14.50 

14.35- 

14.20 

1 4 .  05 

13.90 

13.75 

13.60 

13 .  45 

13.30 

13.15 

13.00 

12.85 

12.70 

12.55 


202.30 

203.15 

204.00 

204.85 

205.70 

206.55 

207.40 

208.25 

209.10 

209.95 

210.80 

211.65 

212.50 

213.35 

214.20 

215.05 

215.90 

216.75 

217.60 

218.45 

219.30 

220.15 

221.00 

221.85 

222.70 

223.55 

224.40 

225.25 

226.10 

226.95 

227.80 

228.65 

229.50 

230.35 

231.20 

232.05 

232.90 

233.75 

234.60 

235.45 

236.30 

237.15 

238.00 

238.85 

239.70 

240.55 


Columns  2  and  3  in  the  above  table  are  explanatory  of  the  method 
of  arriving  at  the  "new  rates"  included  in  column  4.  The  roads  will 
substitute  for  the  "old  rates"  of  December,  1915,  scheduled  in  column 
1,  the  "new  rates"  listed  in  column  4. 
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Section  A.— Kates  of  Wages  of  Railroad  Employees  Paid  vpon  a  Monthly 
Basis — Continued. 


To    the    monthly     rate    of    pay     of     men 
Fecoiviiig    in     December,     1915,     the 
amounts     named       in     this     column. 


$228. 
$229. 
$230. 
$2.31. 
$232. 
$233. 
$234. 
$235. 
$236. 
$237. 
$238. 
$238. 
$240. 
$241. 
$242. 
$243. 
$244. 
$245. 
$246. 
$247. 
$248. 
$249. 


01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 
01  to 


$229 
$230 
$231 
$232 
$233 
$234 
$235 
$236 
$237 
$238 
$239 
$240 
$241 
$242 
$243 
$244 
$245 
$246 
$247 
$248 
$249 
$250 


.\d(l  the  per 

cent  named 

In  this 

column 


5.415 

5.33 

5.24 

5.15 

5.065 

4.98 

4.89 

4.81 

4.73 

4.64 

4.56 


Equivalent 
to  amount 
named  in 
this  column. 


Making  new 
rate  per  mo. 
as  shown  in 
this  column. 


$12.40 

12.25  I 

12.10 

11.95 

11.80 

11.65 

11.50 

11.35 

11.20 

11.05 

10.90 

10.00 

9.00 

8.00 

7.00 

6.00 

5.00 

4.00 

3.00 

2.00 

1.00 

.00 


$241.40 
242.25 
243.10 
243.95 
244.80 
245.65 
246.50 
247.35 
248.20 
249.05 
249.90 
250.00 
250.00 
250.00 
250.00 
250.00 
250.00 
250.00 
250.00 
250.00 
250.00 
250.00 


Columns  2  and  3  in  the  above  table  are  explanatory  of  the  method 
of  arriving  at  the  "new  rates"  included  in  column  4.  The  roads  will 
substitute  for  the  "old  rates"  of  December,  1915,  scheduled  in  column 
1,  the  "new  rates"  listed  in  column  4, 

METHOD  OF  APPLYING  INCREASES  TO  MONTHLY  RATES. 

(1)  The  employee  who  ho'ds  the  sam  j  position  to  day  that  he  did 
the  last  day  of  December,  1915,  and  who  then  received  $75  a  month 
and  has  received  no  increase  since,  will  receive  an  additional  wage  of 
$30.75  per  month.  If  he  has  received  an  increase  in  these  two  years 
of  $10  per  month,  the  recommended  increase  of  his  wage  will  be  cut 
down  by  that  much,  making  his  net  advance  $20.75. 

(2)  Employee  "A"  occupied  the  same  position  in  1915  and 
in  1918:     Salary,  1915,  $150  per  month;     1918,  $175  per  month. 

Basis  of  increase  on  salaries  of  $150  per  month  is  16.17  per  cent, 
or  $24.25  per  month.  New  salary,  $174.25:  present  salary,  $175. 
Present  salary  undisturbed. 

(3)  Employee  "B"  in  1915  received  $100,  and  on  the  same  desk 
in  1918  received  $112.50  per  month.  Basis  of  increase  on  $100,  31.75 
per  cent,  or  $31.75.  New  salary,  $131.75.  Present  salary,  $112.50. 
Employee  "B"  is  entitled  to  receive  back  pay  from  January  1,  at 
the  rate  of  $19.25  (the  difference  between  $131.75  and  $112.50),  and 
to  receive  monthly,  hereafter,  $131.75  instead  of  $112.50.  Back  pay 
due  January  1  to  May  31,  $96.25. 


General  Orders  of  Director  Generate. 


1719 


(4)  Employee  in  December,  191.^,  received  $100  per  month,  en- 
titles him,  with  this  increase,  to  $131.75.  His  salary  had  been  raised 
for  same  position  on  January  1,  1918,  to  $135.  He  is  not,  therefore, 
entitled  to  any  advance  or  back  pay.     Present  salary  undisturbed. 


Section  B. 


-Rates  of   Wages  of  Railroad  Employees  Paid   upon  Daily 
Basis. 


Old  rate 

New  rate 

Old  rate 

New  rate 

Old  rflie 

New  rate 

Old  rate 

New  rate 

per  day. 

piT  day. 

per  day. 

per  day. 

per  day. 

per  day. 

per  day. 

per  day. 

$0.75 

$1.52 

$2.50 

$3.53 

$14.25 

$5.40 

$5.95 

$6.85 

.80 

1.57 

2.55 

3.60 

4.30 

5.45 

6.00 

6.»0 

.85 

1.62 

2.60 

3.67 

4.35 

5.49 

6.05 

6.94 

.90 

1.67 

2.65 

3.74 

4.40 

5.53 

6.10 

6.98 

.95 

1.72 

2.70 

3.81 

4.45 

5.58 

6.15 

7.02 

1.00 

1.77 

2.75 

3.88 

4.50 

5.62 

6 .  20 

7.06 

1.05 

1.82 

2.80 

3.95 

4.55 

5.66 

6.25 

7.11 

1.10 

1.87 

2.85 

4.02 

4.60 

5.71 

6.30 

7.15 

1.15 

1.92 

2.90 

4.09 

4.65 

5.75 

6.35 

7.19 

1.20 

1.97 

2.95 

4.16 

4.70 

5.79 

6.40 

7.23 

1.25 

2.02 

3.00 

4.23 

4.75 

5.8? 

6.45 

7.28 

1.30 

2.07 

3.05 

4.30 

4.80 

5.88 

6.50 

7.32 

1.35 

2.12 

3.10 

4.36 

4.85 

5.92 

6.55 

7.36 

1.40 

2.17 

3.15 

4.41 

4.90 

5.96 

6.60 

7.41 

1.45 

2.22 

3.20 

4.48 

4.95 

6.00 

6.65 

7.45 

1.50 

2.27 

3.25 

4.55 

5.00 

6.05 

6.70 

7.49 

1.55 

2.32 

3.30 

4.60 

5.05 

6.09 

6.75 

7.53 

1.60 

2.37 

3.35 

4.65 

5.10 

6.13 

6.80 

7.58 

1.65 

2.42 

3.40 

4.70 

5.1.5 

6.17 

6.85 

7.62 

1.70 

2.47 

3.45 

4.72 

5.20 

6.21 

6.90 

7.66 

1.75 

2.52 

3.50 

4.77 

5.25 

6.26 

6.95 

7.70 

1.80 

2.57 

3.55 

4.81 

5.30 

6.30 

7.00 

7.75 

1.85 

2.65 

3.60 

4.85 

5.35 

6.34 

7.05 

7.79 

1.90 

2.72 

3.65 

4.90 

5.40 

6.38 

7.10 

7.83 

1.95 

2.77 

3.70 

4.94 

5.45 

6.43 

7.15 

7.88 

2.00 

2.83 

3.75 

4.98 

5.50 

6.47 

7.20 

7.91 

2.05 

2.89 

3.80 

5.03 

5.55 

6.51 

7.25 

7.96 

2.10 

2.96 

3.85 

5.07 

5.60 

6.55 

7.30 

8.00 

2.15 

3.03 

3.90 

5.11 

5.65 

6.60 

7.35 

8.04 

2.20 

3.10 

3.95 

5.15 

5.70 

6.64 

7.40 

8.08 

2.25 

3.17 

4.00 

5.20 

5.75 

6.68 

7.45 

8.13 

2.30 

3.24 

4.05 

5.24 

5.80 

6.73 

7.50 

8.17 

2.35 

3.31 

4.10 

5.28 

5.85 

6.77 

7.55 

8.21 

2.40 

3.38 

4.15 

5.32 

5.90 

6.81 

7.60 

8.25 

2.45 

3.45 

4.20 

5.36 

"Old  rates"  are  those  of  December,  1915. 


For  common  labor  paid  by  the  day,  the  scale  of  new  rates  per 
day  shown  shall  apply,  with  the  provision,  however,  that  as  a 
minimum  20  cents  per  8-hour  day,  22 '^  cents  per  9-hour  day,  25  cents 
per  10-hour  day.  27'/.  cents  per  11-hour  day,  and  30  cents  per  12-hour 
day  will  be  added  to  the  rates  paid  per  day  as  of  December  31,  1917. 
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Appendix. 


METHOD   OF  APPLYING   INCREASES   TO   DAILY    RATES. 

(1)  Employee,  December,  1915,  $3.00: 

Increased  to  new  rate  of  $4.23  per  day  $109.98 

Jan.  1,  1918,  his  pay  was  raised  for  same  work  to  $3.50 
per  day,  equal  per  month  to  91 .  00 

Difference  in  pay: 

1    month     18.98 

5   months    94 .  90 

An  8-hour  26-day  month  both  years. 

Worked  62  hours  overtime,  at  new  1918  rate. 

52 .  9<^  $32 .  SO 

Was  paid  62  hours  overtime  at 37.5^    23.25         9.55 

Total  back  pay  due  Jan.  1  to  May  31,  1918 104.45 

(2)  Employee  "C"  was  employed  in  1918,  but  not  in  1915.  Rate 
of  pay  on  the  district  where  he  is  employed  in  1918,  in  1915  was  $1.10 
per  day.  The  1918  rate  of  pay  is,  on  the  same  district,  $1.50  per  day. 
The  new  rate  is  $1.87  per  day.  He  will,  therefore,  be  entitled  to  re- 
ceive from  January  1,  1918,  to  May  31,  1918,  37  cents  per  day  additional 
for  each  day  he  worked  in  that  period. 

Section  C— Rates  of  Wages  of  Railroad  Employees  Paid  upon  Hourly 

Basis. 
[Rates  of  pay  in  cents  per  hour.] 


Old  rate 

New  rate 

Old  rate 

New  rate 

Old  rate 

New  rate 

Old  rate 

New  rate 

per  hour.^ 

per  hour. 

par  hour.i 

per  hour. 

per  hour,  i 

per  houTi. 

per  hour.i 

per  hour. 

10 

19.75 

38 

53.75 

66 

78.50 

94 

102.50 

10.5 

20.25 

38.5 

54.25 

66.5 

79.00 

94.5 

102.75 

11 

20.75 

39 

54.75 

67 

79.50 

95 

103.25 

11.5 

21.25 

39.5 

55.50 

67.5 

79.75 

95.5 

103.75 

12 

21.75 

40 

56.00 

68 

80.25 

96 

104.25 

12.5 

22.25 

40.5 

56.75 

68.5 

80.75 

96.5 

104.50 

13 

22.75 

41 

57.25 

69 

81.25 

97 

105.00 

13.5 

23.25 

41.5 

57.75 

69.5 

81.50 

97.5 

105.50 

14 

23.75 

42 

58.25 

70 

82.00 

98 

106.00 

14.5 

24.25 

42.5 

58.50 

70.5 

82.50 

98.5 

106.25 

15 

24.75 

43 

59.00 

71 

83.00 

99 

106.75 

15.5 

25.25 

43.5 

59.50 

71.5 

83.25 

99.5 

107.25 

16 

25.75 

44 

60.00 

72 

83.75 

100 

107.50 

16.5 

26.25 

44.5 

60.25 

72.5 

84.25 

100.5 

108.00 

17 

26.75 

45 

60.75 

73 

84.50 

101 

108.25 

17.5 

27.25 

45.5 

61.25 

73.5 

85.00 

101.5 

108.75 

18 

27.75 

46 

61.50 

74 

85.50 

102 

109.25 

18.5 

28.25 

46.5 

62.00 

74.5 

86.00 

102.5 

109.75 

19 

28.75 

47 

62.50 

75 

86.25 

103 

110.00 

19.5 

29.25 

47.5 

63.00 

75.5 

86.75 

103.5 

110.50 

20 

29.75 

48 

63.25 

76 

87.00 

104 

111.00 

20.5 

30.25 

48.5 

63.75 

76.5 

87.50 

104.5 

111.25 

21 

30.75 

49 

64.25 

77 

88.00 

105 

111.75 

21.5 

31.25 

49.5 

64.75 

77.5 

88.25 

105.5 

112.25 

22 

31.75 

50 

65.00 

78 

88.75 

106 

112.75 

22.5 

32.25 

50.5 

65.25 

78.5 

89.25 

106.5 

113.00 
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Section  C. — Rates  of  Wages  of  Railroad  Employees  Paid  upon  Hourly 

Basis. — Continued. 

[Rates  of  pay  in  cents  per  hour.] 


Old  rate 

Now  rate 

Old  rate 

New  rate 

Old  rate 

New  rate 

Old  rate 

New  rate 

per   Lour.' 

per   hour. 

per   hour.' 

per   hour. 

per   tour.' 

per   hour. 

per    tour.' 

per   hour. 

23 

33.00 

51 

65.75 

79 

89.75 

107 

113.50 

23.5 

33.75 

51.5 

66.25 

79.5 

90.00 

107.5 

114.00 

24 

34.50 

52 

66.50 

80 

90.50 

108 

114.25 

24.5 

35.00 

52.5 

67.00 

80.5 

91.00 

108.5 

114.75 

25 

35.50 

53 

67.50 

81 

91.50 

109 

115.25 

25.5 

36.00 

53.5 

68.00 

81.5 

91.75 

109.5 

115.75 

26 

36.75 

54 

68.25 

82 

92.25 

110 

116.00 

26.5 

37.50 

54.5 

68.75 

82.5 

92.75 

110.5 

116.50 

27 

38.25 

55 

69.25 

83 

93.00 

111 

117.00 

27.5 

39.00 

55.5 

69.75 

83.5 

93.50 

111.5 

117.25 

28 

39.50 

56 

70.00 

84 

94.00 

112 

117.75 

28.5 

40.25 

56.5 

70.50 

84.5 

94 .  50 

112.5 

118.25 

29 

41.00 

57 

71.00 

85 

94.75 

113 

118.50 

29.5 

41.75 

57.5 

71.50 

85.5 

95.25 

113.5 

119.00 

30 

42.50 

58 

71.75 

86 

95 .  75 

114 

119.50 

30.5 

43.00 

58.5 

72.25 

86.5 

96.00 

114.5 

119.75 

31 

43.75 

59 

72.75 

87 

96.50 

115 

120.00 

31.5 

44.50 

59.5 

73.00 

87.5 

97.00 

115.5 

120.00 

32 

45.25 

60 

73.50 

88 

97.25 

116 

120.00 

32.5 

46.00 

60.5 

74.00 

88.5 

97.75 

116.5 

120.00 

33 

46.75 

61 

74.50 

89 

98.25 

117 

120.00 

33.5 

47.25 

61.5 

74.75 

89.5 

98.50 

117.5 

120.00 

34 

48.00 

62 

75.25 

90 

99.00 

118 

120.00 

34.5 

48.75 

62.5 

75.75 

90.5 

99.50 

118.5 

120.00 

35 

49.50 

63 

76.00 

91 

99.75 

119 

120.00 

35.5 

50.25 

6.3.5 

76.50 

91.5 

100.25 

119.5 

120.00 

36 

51.00 

64 

76.75 

92 

100.75 

120 

120.00 

36.5 

51.50 

64.5 

77.25 

92.5 

101.25 

37 

52.25 

65 

77.75; 

93 

101.50 

37.5 

53.00 

65.5 

78.25  1 

1 

93.5 

102.00, 

1  "Old  rates"  are  those  of  December,  1915. 


While  it  is  expected  that  the  Board  of  Railroad  Wages  and  Work- 
ing Conditions  hereinafter  created  shall  give  consideration  to  all 
questions  of  inequality  as  between  individuals  and  classes  of  em- 
ployees throughout,  sufficient  information  is  available  to  justify  certain 
conclusions  with  respect  to  the  mechanical  crafts,  and  in  the  case 
of  machinists,  boilermakers,  blacksmiths,  and  other  shop  mechanics 
who  have  been  receiving  the  same  hourly  rates,  the  increase  named 
in  this  Order  shall  apply,  with  a  minimum  wage  of  55  cents  per  hour. 

It  is  recognized  that  this  may  still  leave  among  shop  employees 
certain  inequalities  as  to  individual  employees,  to  which  the  Board  of 
Railroad  Wages  and  Working  Conditions  will  give  prompt  consideration. 

For  common  labor  paid  by  the  hour,  the  scale  named  herein 
shall  apply,  with  the  provision,  however,  that  as  a  minimum,  2%  cents 
per  hour  will  be  added  to  the  rates  paid  per  hour,  as  of  December  31, 
1917. 
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METHOD  OF   APPLYING   INCREASES   TO   HOURLY    RATES. 

(1)  Machinist  worked  in  January,  1918,  8  hours  per  day,  27  days, 
total  216  hours  straight  time. 

The  rate  of  pay  for  this  position  in  December,  1915, 
was  34  cents  per  hour;  new  ra'.e  under  this  order 
48  cents  per  hour,  but  with  minimum  rate  of  55 
cents  per  hour  as  herein  ordered,  will  receive   ..   $118.80 

In  January,  1918.  his  rate  of  pay  was  37yo  cents  per 

hour,  for  216  hours,  equals   81.00 

Difference  one  month    37 .  80 

On  basis  of  working  same  amount  straight  lime  each 

month  for  five  months   (January  1  to  May  31)    ..     189.00 

Also  worked  in  same  period  90  hours  overtime 
at  time  and  one-half,  new  55  cents  minimum 
rate,  or  821,4  cents,  equals   $74.25 

Was  paid  Sevicents   (time  and  onehalf)    50.63 

23.62 
Balance  due  January  1  to  May  31,  1918   212.62 

(2)  Machinist  worked  in  January,  1918,  10  hours  per  day,  26  days, 
total  260  hours  straight  time. 

The  rate  of  pay  for  this  position  in  1915  was  34  cents 
per  hour;  new  rate  under  this  order,  48  cents  per 
hour,  but  with  mnimum  rate  of  55  cents  per  hour 
as  herein  ordered  will  receive $143 .  00 

In  January,  1918,  his  rate  of  pay  was  371/0  cents  per 

hour ;     260  hours  equals    97 .  50 

Difference  1  month    45 .  50 

On  basis  of  working  same   amount  of  straight  time 

each  month  for  5  months  (Jan.  1  to  May  31)    227.50 

Also  worked  in  same  period  90  hours  overtime 
at  pro  rata,  new  55-cent  minimum  rate 
equals     $49.50 

Was  paid   at   37y,-cent  rate  pro   rata   overtime 

or     " 33.75 

15.75 

Balance  due  Jan.  1  to  May  31,  1918 243.25 

(3)  Machinist  "D"  was  employed  in  the  same  shop  in  December, 
1915,  and  in  1918  on  the  same  class  of  work.  His  hourly  rate  in 
December,  1915,  was  35  cents  for  9  hours,  26  days  a  month.  He 
was  paid  for  overtime  and  Sunday  work  at  time  and  one-half.  On 
January  1,  1918,  his  hours  were  reduced  to  8  and  his  rate  increased 
to  40  cents.  The  new  hourly  rate  applicable  to  his  1915  rate,  viz: 
49V4cents  being  less  that  the  minimum  of  55  cents,  his  new  rate 
will  be  55  cents  per  hour.  In  1918,  from  January  to  May  31,  he 
worked  234  hours  per  month  or  an  average  of  one  hour  overtime 
daily    on    the    1918    schedule.      This    for    five    months   gives    him    130 

.ours  overtime.    He  has  been  paid  as  follows: 
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1.040  hours  straight  time,  at  40  cents  $41G .  00 

130  hours  overtime,  at  60  cents 78.00 

Total    494.00 

His  back  pay  will  be  computed  as  follows: 

1.040  hours  straight  time,  at  55  cents  572.00 

i:50  hours  overtime,  at  82'/.  cents   107.25 

Total   679 .  25 

Deduct  payment  at  1918  rates   494 .  00 

Back  pay  due   185.25 

and  his  future  rate  per  hour  will  be  55  cents. 

(4)  In  the  case  of  employee  "E,"  who  was  employed  in  a  shop 
where  the  rate  for  his  position  was  35  cents  per  hour  for  8  hours'  work 
in  1915,  with  time  and  one-half  for  overtime,  but  in  the  same  position 
and  same  shop  with  the  same  hours  in  1918  his  rate  Is  45  cents  per 
hour;  his  earnings  in  1915  in  the  standard  208-hour  month  would 
be  $72.80  per  month,  and  he  would  be  entitled  to  the  new  hourly  rate 
of  49 '/o  cents  per  hour.  His  straight  time  and  overtime  earnings  and 
back  pay  would  be  computed  in  exactly  the  same  manner  as  machinist 
"D."  The  principles  illustrated  will  apply  to  all  men  paid  by  the 
hour,  whatever  their  occupation  may  be. 

Sec.ion  D. — Rates  of  Wages  of  Railroad  Employees  Paid  upon  Piece- 
work Basis. 

METHOD   OF   APPLYING    INCREASES   TO   PIECE   KATES. 

(1)  The  pieceworker  shall  receive  for  each  hour  worked,  the  same 
increase  per  hour  as  is  awarded  to  the  hourly  worker  engaged  in 
similar  employment  in  the  same  shop. 

(2)  If  the  hourly  rate  has  been  increased  since  1915  to  an  amount 
greater  than  the  increase  herein  fixed,  then  the  higher  rate  shall 
prevail. 

(3)  Where  there  was  no  piece  rate  for  an  item  or  operation  in  the 
piece-rate  schedule  of  1915,  adjust  the  current  price  by  such  an 
amount  as  similar  item  or  operation  has  been  increased  or  decreased 
since  December  31,  1915,  or  as  near  such  a  plan  as  practicable. 

(4)  It  is  understood  that  the  application  of  this  order  shall  not, 
in  any  case,  operate  to  reduce  current  earnings. 

(5)  When  a  pieceworker  works  overtime  or  undertime,  he  shall 
receive  that  proportion  of  the  increase  provided  in  the  schedule  which 
the  time  actually  worked  bears  to  the  normal  time  in  the  position. 

(6)  Overtime  is  not  to  be  considered  solely  as  the  number  of 
hours  employed  in  excess  of  the  normal  hours  per  month  in  the  posi- 
tion, but  rather  the  time  employed  in  excess  of  the  normal  hours  per 
day, 

(7)  Employee  "F"  was  employed  under  a  piecework  schedule  in 
a  shop  where  the  basic  hourly  rate  was  35  cents  for  eight  hours,  with 
time  and  one-half  overtime.  This  rate  under  the  plan  illustrated 
above  will  be  increased  to  49^^  cents  per  hour.     Difference,  14V!«  cents. 
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Regardless  of  the  schedule  of  piece  rates  under  which  he  is  paid, 
under  this  order  "F"  will  be  entitled  to  receive  14y2cents  per  hour  in 
addiiion  to  his  piecework  earnings  for  every  hour  worked  in  1918 
unless  the  hourly  rate  shall  in  the  interim  have  been  raised  and  a 
proportionate  increase  made  in  fhe  piecework  schedule. 

For  example:  Assume  that  "F"  made  $90  in  December,  1915,  at 
his  piecework.  At  the  hourly  rate  he  would  have  earned  only  $72.80, 
and  his  hourly  rate  must  therefore  be  increased  to  49  y^  cents. 

If,  in  January,  1918,  he  has  attained  suflScient  skill  to  earn  $100 
on  the  same  piecework  schedule,  he  will  be  entitled  to  receive,  never- 
theless, 14 Vo  cents  per  hour  for  each  hour  of  straight  time  worked, 
and  for  each  hour  of  overtime,  21%  cents  additional  (if  time  and 
one-half  for  overtime  is  in  effect). 

Assume  that  in  the  five  months,  January  1  to  May  31,  "F"  has 
worked  1,040  hours  straight  time,  and  130  hours  overtime,  and  has, 
at  his  piece-work  schedule  earned  $500.  He  will  be  entitled,  never- 
the  less,  to  receive  as  back  pay,  the  following  amount: 

1,040  hours  at  14y2  cents  per  hour  $150.80 

130  hours  at  21%  cents  per  hour  28.28 


179.08 


But  if  in  January,  1918,  the  basic  hourly  rate  had  been  increased 
to  50  cents,  and  this  increase  had  been  correspondingly  expressed  in 
his  piecework  schedule,  he  would  be  entitled  to  no  back  pay.  If, 
on  the  otljer  hand,  the  hourly  rate  had  been  increased  from  35  cents 
in  1915  to  45  on  January  1,  1918,  and  this  increase  had  been  expressed 
in  a  corresponding  increase  in  the  piece-work  schedule,  then  "F"  would 
be  entitled  to  receive  back  pay  at  4y3  cents  per  hour  for  straight  time 
and  6%  cents  per  hour  overtime. 

If  the  practice  in  the  shop,  however,  had  been  to  pay  pro  rata  for 
overtime,  then  the  rate  for  such  overtime  since  January  1,  1918, 
would  be  pro  rata  at  4^^  cents,  or  14 y,  cents  per  hour,  according  to 
whether  piece  rates  had  been  or  had  not  been  increased. 

(8)  Employee's  December,  1915,  rate  was  38y2  cents;  which  rate 
in  this  order  for  8  hours  per  day  entitles  him  to  54^4  cents  per  hour. 
His  basic  rate  had,  by  January  1,  1918,  been  raised  to  42y3  cents  per 
hour.  Piece  work  rates  had  not  been  raised  in  the  interval.  This 
man  earned  in  208  hours  $100.  He  is  entitled  to  a  raise  of  11% 
cents  per 

11%  cents  X  208: 

1  month   $24.44 

5    months    122.20 
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Section  E. — Rates  of  Wages  of  Railroad  Employees  Paid  upon  Mileage 

Basis. 

The  following  rates   will  apply  "per  day"  or  Its  established  equi- 
valent in  "miles": 


Passenger 

pnglneera. 

Passenger  engineers. 

Passenger  engineers. 

Passenger  engineers. 

Old. 

New. 

Old. 

Kew. 

Old. 

New. 

Old. 

New. 

$4.10 

$4.56 

$4.53 

$5.04 

$4.95 

$5.51 

$5.55 

$6.17 

4.15 

4.62 

4.55 

5.06 

5.00 

5.56 

5.65 

6.29 

4.20 

4.67 

4.60 

5.12 

5.05 

5.62 

5.90 

6.56 

4.25 

4.73 

4.65 

5.17 

5.13 

5.71 

6.00 

6.68 

4.30 

4.78 

4.70 

5.23 

5.15 

5.73 

6.05 

6.73 

4.35 

4.84  ' 

4.75 

5.28 

5.28 

5.87 

6.25 

6.95 

4.40 

4.90' 

4.78 

5.32 

5.35 

5.95 

6.30 

7.01 

4.45 

4.95 

4.80 

5.34 

5.40 

6.01 

6.50 

7.23 

4.50 

5.01 

4.90 

5.45 

5.53  1 

6.15 

7.00j 

7.79 

I'assengci 

firemen. 

Passenger 

firemen. 

Passenger  firemen. 

Passenger  firemen. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

$1.91 

$2.46 

$2.60 

$3.35 

$2.84 

$3.66 

$3.30 

$4.25 

2.25 

2.90 

2.62 

3.37 

2.85 

3.67 

3.35 

4.31 

2.33 

3.00 

2.65 

3.41 

2.90 

3.73 

3.40 

4.38 

2.34 

3.01 

2.69 

3.46 

2.95 

3.80 

3.45 

4.44 

2.40 

3.09 

2.70 

3.48 

3.00 

3.86 

3.60 

4.64 

2.42 

3.12 

2.75 

3.54 

3.05 

3.93 

3.75 

4.83 

2.45 

3.15 

2.76 

3.55 

3.10 

3.99 

4.00 

5.15 

2.50 

3.2!: 

2.78 

3.58 

3.15 

4.06 

4.15 

5.34 

2.51 

3.23 

2.80 

3.61 

3.20 

4.12 

4.25 

5.47 

2.55 

3.28 

1 

j 

Passenger 
conductors. 

Passenger 
conductors. 

Passenger 
conductors. 

Passenger 
conductors 

Old. 

New. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

$2.50 
2.60 

$2.89 
3.00 

$2.68 
2.75 

$3.10 
3.18 

$2.90 

$3.35 

$3.47 

$4.01 

Passenger 
baggagemen. 

Passenger 
baggagemen. 

Passenger 
baggagemen. 

Passenger 
baggagemen. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

Old.            New, 

$1.40 
1.45 

$1.94 
2.00 

1.49 
1.54 

$2.06 
2.13 

$1.61 
1.65 

$2.23 
2.28 

$1.70        $2.35 
2.00          2.77 

Passenger 

trainmen. 

Passenger 

trainmen. 

Passenger  trainmen. 

Passenger  trainmen. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

$1.35 
1.43 

1.46 

$1.88 

1.99 
2.04 

$1.47 
1.49 

$2.05 
2.08 

$1.50 
1.55 

$2.09 
2.16 

$1.60 
1.87 

$2.23 
2.61 
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Freight 

engineers. 

Freight  engineers. 

Freight  eugineers. 

Freight  engineers. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

$4.25 

$4.91 

$5.05 

$5.83 

$5.40 

$6.24 

$5.90 

$6.81 

4.50 

5.20 

5.06 

5.84 

5.43 

6.27 

5.95 

6.87 

5.70 

5.43 

5.10 

5.89 

5.45 

6.29 

5.995 

6.925 

4.75 

5.49 

5.13 

5.93 

5.50 

6.35 

6.00 

6.93 

4.80 

5.54 

5.145 

5.95 

5.55 

6.41 

6.10 

7.05 

4.85 

5.60 

5.15 

5.95 

5.555 

6.415 

6.25 

7.22 

4.86 

5.61 

5.17 

5.97 

5.60 

6.47 

6.50 

7.51 

4.87 

5.62 

5.20 

6.01 

5.61 

6.48 

6.75 

7.80 

4.88 

5.64 

5.25 

6.06 

5.65 

6.53 

6.80 

7.85 

4.89 

5.65 

5.28 

6.10 

5.665 

6.545 

6.85 

7.91 

4.90 

5.66 

5.30 

6.12 

5.70 

6.58 

6.90 

7.97 

4.95 

5.72 

5.33 

6.16 

5.75 

6.64 

6.95 

8.03 

4.97 

5.74 

5.35 

6.18 

5.83 

6.73 

7.00 

8.09 

5.00 

5.78 

5.39 

6.23 

5.85 

6.76 

7.25 

8.37 

Freight  firemen. 

Freight  firemen. 

Freight  firemen. 

Freight  firemen. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

$2.25 

$3.02 

$2.93 

$3.93 

$3.23 

$4.34 

$3.75 

$5.03 

2.36 

3.17 

■     2.95 

3.96 

3.245 

4.355 

3.80 

5.10 

2.45 

3.29 

3.00 

4.03 

3.25 

4.36 

3.90 

5.24 

2.47 

3.32 

3.01 

4.04 

3.30 

4.43 

3.905 

5.245 

2.50 

3.36 

3.03 

4.07 

3.35 

4.50 

3.95 

5.30 

2.56 

3.44 

3.04 

4.08 

3.40 

4.56 

4.00 

5.37 

2.59 

3.48 

3.05 

4.09 

3.45 

4.63 

4.05 

5.44 

2.60 

3.49 

3.07 

4.12 

3.465 

4.65 

4.10 

5.50 

2.70 

3.62 

3.10 

4.16 

3.50 

4.70 

4.125 

5.535 

2.75 

3.69 

3.13 

4.20 

3.55 

4.77 

4.18 

5.61 

2.78 

3.73 

3.15 

4.23 

3.57 

4.79 

4.25 

5.71 

2.81 

3.77 

3.16 

4.24 

3.60 

4.83 

4.30 

5.77 

2.85 

3.83 

3.19 

4.28 

3.63 

4.87 

4.50 

6.04 

2.87 

3.85 

3.20 

4.30 

3.65 

4.90 

4.55 

6.11 

2.90 

3.89 

3.22 

4.32 

3.70 

4.97 

Freight  conductors. 

Freight  conductors. 

Freight  conductors. 

Freight  conductorg. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

$2.31 

$2.78 

$4.24 

$5.11 

$4.54 

$5.47 

$4.88 

$5.88 

2.90 

3.49 

4.25 

5.12 

4.55 

5.48 

4.96 

5.98 

3.46 

4.17 

4.27 

5.15 

4.63 

5.58 

5.04 

6.07 

3.63 

4.37 

4.38 

5.28 

4.64 

5.59 

5.08 

6.12 

3.85 

4.64 

4.40 

5.30 

4.66 

5.62 

5.10 

6.15 

3.90 

4.70 

4.42 

5.33 

4.74 

5.71 

5.14 

6.19 

3.975 

4.79 

4.43 

5.34 

4.77 

5.75 

5.21 

6.28 

4.00 

4.82 

4.48 

5.40 

4.80 

5.78 

5.67 

6.83 

4.10 

4.94 

4 .  50 

5.42 

4.83 

5.82 

5.69 

6.86 

4.13 

4.98 

4.51 

5.43 

4.84 

5.83 

6.12 

7.37 

4.165 

5.02 

4.52 

5.45 

4.86 

5.86 

6.45 

7.77 

4.18 

5.04 

4.53 

5.46 

4.87 

5.87 

7.09 

8.54 
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Freight  brakemen 

Freight  brakemen 

Freight  brakemen 

Freight  brakemen 

and  Ah 

giiK-n. 

and  Qagiiieii. 

and  QagDien. 

and  flagmen. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

H1.60 

$2.23 

2.70 

$3.77 

$3.02 

$4.21 

$3.48 

$4.85 

1.89 

2.64 

2.72 

3.79 

3.10 

4.32 

3.60 

5.02 

1.93 

2.69 

2.75 

3.84 

3.13 

4.37 

3.62 

5.05 

2.14 

2.99 

2.78 

3.88 

3.14 

4.38 

3.66 

5.11 

2.25 

3.14 

2.80 

3.91 

3.15 

4.39 

3.707 

5.17 

2.33 

3.25 

2.82 

3.93 

3.20 

4.46 

3.71 

5.18 

2.40 

3.35 

2.83 

3.95 

3.21 

4.48 

3.93 

5.48 

2.42 

3.38 

2.85 

3.98 

3.25 

4.53 

4.24 

5.91 

2.48 

3.46 

2.88 

4.02 

3.29 

4.59 

4.26 

5.54 

2.60 

3.63 

2.95 

4.12 

3.33 

4.65 

4.62 

6.44 

2.62 

3.65  1 

2.98 

4.16 

3.41 

4.76 

4.96 

6.92 

2.65 

3.70 

2.99 

4.17 

3.46 

4.83 

5.37 

7.49 

2.67 

3.72; 

3.00 

4.19| 

'Old"  rates  are  those  of  December,  1915. 


If  there  were  mileage  rates  in  effect  in  December,  1915  which  are 
not  included  in  the  above  tables,  they  shall  be  increased  in  accordance 
with  the  following  percentage: 

Per  cent. 

Road  passenger  engineers  and  motormen   11% 

Road  passenger  firemen  and  helpers   28% 

Road  passenger  conductors ISy, 

Road  passenger  baggagemen   38% 

Road  passenger  brakemen  and  flagmen   39  Vl- 

Road  freight  engineers  and  motormen   loy^ 

Road  freight  firemen  and  helpers  34% 

Road  freight  conductors  20% 

Road  freight  brakemen  and  flagmen 39%, 

METHOD    OF    ArPLYING    INCRH\SES    TO    MILEAGE    BASIS. 

(1)  Rates  for  overtime  as  now  in  effect,  whether  providing  for 
pro  rata  basis  or  in  excess  thereof,  shall  be  increased  by  same  per- 
centage as  straight  time  rates. 

(2)  Miles  run,  in  excess  of  the  established  equivalent  of  a  day 
(or  of  a  month  where  such  basis  prevails)  shall  be  paid  for  pro  rata. 

(3)  If  any  increase  has  been  made  in  the  mileage  rates  of  em- 
ployees paid  on  that  basis  in  December,  1915,  it  will  be  understood 
that  the  per  cent  of  increase  allowed  by  this  order  is  inclusive  of  such 
interim  increases  and  that  the  new  rale  is  computed  from  the  base 
rates  of  December,  1915. 

(4)  Example  (1):  Engineer  "G,"  passenger  service,  received 
$4.25  per  day  of  one  hundred  miles  in  10  hours  in  December,  1915.  Ac- 
cording to  this  plan,  although  in  1918  this  rate  was  $4.25  per  hundred 
miles  in  8  hours,  the  rate  will  be  increased  11%  per  cent  10  $4.73  per 
100  miles  ($4.7281  equalized  as  $4.73).  He  will  be  entitled  to  back 
pay  for  every  100  miles  run  at  the  rate  of  48  cents  per  100  miles. 

Example  (2) : 

Conductor  through  freight: 

2,950  miles  at  4  cents,  at  new  rate,  would  enti;le 
his  to  4 .  82  cents,  or  $142 .  19 

He  was  paid 118 .  00 

Leaving  to  be  paid   24.19 
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He  made  26  hours  and  10  minutes  overtime,  equiva- 
lent, on  basis  of  121/0  miles  per  hour,  to  327  miles, 
which,   at  the  increased  rate  of  4.82  cents  per 

mile,  entitles  him  to   15 .  76 

Was  paid,  at  4  cents  per  mile  13.08 

A  difference  of 2.68 

One  month   26.87 

Five  months   134 .  35 

This  principle  will  apply  to  all  employees  of  the  train  and  engine 
service  who  are  paid  on  the  mileage  basis.  There  are  some  railroads 
in  the  United  Stales  upon  which  men  in  the  train  and  engine  service 
are  paid  on  a  monthly  wage.  Such  employees  will  be  entitled  to  the 
increased  rates  named  in  Article  2,  section  A. 

(5)  Since  the  application  of  the  increases  hereby  granted  will 
tend  in  individual  cases  to  give  increases  greater  than  is  appropriate 
or  necessary  to  those  train  and  engine  men  who  make 'abnormal  amounts 
of  mileage  and  who,  therefore,  make  already  abnormally  high  monthly 
earnings,  the  officials  of  earh  railroad  shall  take  up  with  the  respective 
committees  of  train  and  engine  men  the  limitation  of  mileage  made 
per  month  by  employees  paid  upon  a  mileage  basis,  so  as  to  prevent 
employees  now  making  such  abnormal  mileage  profiting  by  the  wage 
increases  herein  fixed  greatly  in  excess  of  employees  habitually  making 
a  normal  amount  of  mileage.  It  shall  be  understood  that  any  such 
limitation  of  mileage  so  arrived  at  shall  not  preclude  the  officials  of 
a  railroad  from  requiring  a  train  or  engine  man  to  make  mileage 
in  excess  of  this  limitation  when  the  necessities  of  the  service  require 
it.  The  officials  of  each  railroad  will  report  to  the  Regional  Director 
such  arrangements  agreed  upon  and  any  cases  of  failure  to  reach 
such  agreements. 

Section  F. — General  Rules  for  Application  of  Wage  Increases. 

(1)  In  the  application  of  the  scale  the  wage  runs  with  the  place. 
If  in  the  past  two  years  an  employee  has  been  promoted,  his  new 
wage  is  based  upon  the  rate  of  increase  applicable  to  the  new  sched- 
ule governing  the  position  to  which  he  has  been  promoted. 

(2)  In  applying  these  percentages  to  the  hourly,  daily,  monthly, 
or  mileage  rates  for  December,  1915,  in  order  to  determine  the  rates 
to  be  applied,  beginning  January  1,  1918,  each  decimal  fraction  over 
1  per  cent  shall  be  equalized  as  follows: 

Less  than  one  fourth  of  1  per  cent,  as  one-fourth  of  1  per  cent. 

Over  one-fourth  of  1  per  cent,  but  less  than  one-half  of  1  per  cent, 
as  one-half  of  1  per  cent. 

Over  one-half  of  1  per  cent,  but  less  than  three-fourths  of  1  per 
cent,  as  three-fourths  of  1  per  cent. 

Over  three-fourths  of  1  per  cent,  as  1  per  cent. 

(3)  These  increases  are  to  be  applied  to  the  rates  of  wages  in 
effect  on  December  31,  1915.  They  do  not  represent  a  net  increase  at 
this  time. 

(4)  As  to  the  employee  who  may  have  been  promoted  since  Decem- 
ber 31,  1915,  his  increase  will  be  based  upon  the  rate  of  his  present 
position  as  of  December  31,  1915. 
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(5)  As  to  the  employee  who  has  been  reduced  in  position,  his 
increase  will  be  based  upon  the  rate  of  his  present  position  as  of 
December  31,  1915 

{('))  The  new  rales  named  herein,  where  they  are  higher  than  the 
rates  in  effect  on  January  1,  1918,  will  be  applied  to  the  occupants  of 
positions  that  carried  the  rates  in  December,  1915. 

(7)  In  those  cases  where  increases  have  been  made  by  the  rail- 
roads since  December  31,  1915,  in  excess  of  the  amounts  herein  ordered, 
present  wages  shall  apply,  for  in  no  instance  shall  the  application 
hereof  operate  to  reduce  present  rates  of  pay. 

(8)  Reductions  in  hours  between  December  31,  1915,  and  .January 
1,   1918,  are  not  to  be  regarded  as  increases  in  pay. 

(9)  The  wage  increases  provided  for  herein  shall  be  effective  as 
of  January  1,  1918,  and  are  to  be  paid  according  to  the  time  served 
to  all  who  were  then  in  the  railroad  service  or  who  have  come  into 
such  service  since  and  remained  therein.  The  proper  ratable  amount 
shall  also  be  paid  to  those  who  have  been  for  any  reason  since  Jan- 
uary 1,  1918,  dismissed  from  the  service,  but  shall  not  be  paid  to  those 
who  have  left  it  voluntarily.  Men  who  have  left  the  railroads  io 
enter  the  Army  or  Navy  shall  be  entitled  to  the  pro  rata  increases 
accruing  on  their  wages  up  to  the  time  Ihey  left,  and  the  same  rule 
shall  apply  to  those  who  have  passed  from  one  branch  of  the  rail- 
road service  or  from  one  road  to  another. 

(10)  This  order  applies  to  foremen,  chief  clerks,  and  others  em- 
ployed in  a  supervisory  capacity,  as  well  as  to  their  subordinates. 

(11)  This  order  shall  be  construed  to  apply  to  employees  of  rail- 
roads operating  ferries,  tugboats,  lighters,  barges,  and  any  other 
floating  equipment  operated  as  terminal  or  transfer  facilities,  but  shall 
not  be  construed  as  applying  to  railroad  employees  on  cargo  and 
passenger  carrying  equipment  on  lakes,  rivers,  or  in  coastwise  or 
ocean  traffic. 

(12)  The  provisions  of  this  order  will  not  apply  in  cases  where 
amounts  less  than  $30  per  month  are  paid  to  individuals  for  spe- 
cial service  which  takes  only  a  portion  of  their  time  from  outside 
employment  or  business. 

(13)  Office  boys,  messengers,  chore  boys,  and  similar  positions 
filled  by  employees  who  are  under  18  years  of  age  will  receive  the 
following  increase  per  month: 

$20  increase  per  month  where  December,  1915,  rate  was  from  $30 
to  $45  per  month. 

$15  increase  per  month  where  December,  1915,  rate  was  from  $20 
to  $30  per  month. 

$10  increase  per  month  where  December,  1915,  rate  was  less  ihan 
$20  per  month. 

ARTICLE   III. — RULES   GOVERNING   CONDITIONS   OF   EMPLOYMENT. 

Section   (a). — The  Basic  Eight-hour  Day. 

The  principle  of  the  basic  eight-hour  day  is  hereby  recognized. 
Where  employees  are  paid  upon  a  daily  or  monthly  basis,  the  new- 
compensation   herein    established    will   apply   to   the   number   of   hours 
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which  have  herelofore  constituted  the  actual  day's  work.  For  ex- 
ample, where  an  actual  day's  work  has  been  10  hours,  the  new  com- 
pensation will  cover  the  8  basic  hours  and  2  hours  overtime.  Addi- 
tional overtime  will  be  paid  pro  rata. 

MKTIIOD    OF   APPLYING    BASIC   EIGHT-HOUR  DAY    RULES. 

(1)  Position  which  in  December,  1915,  paid  $2  per  9-hour  day: 
Old  rate,  $2  per  day. 

New  rate,  $2.70  for  8-hour  basic  day. 
Overtime,  31.4  cents  per  hour. 
New  rate,  $3.38  for  10-hour  service;     98  cents  increase 

(2)  Position  which  in  December,  1915,  paid  $2.40  per  10-hour  day: 
Old  rate,  $2.40  per  day. 

New  rate,  $2.70  for  8-hour  basic  day. 

Overtime,  $0.68 — 2  hours,  at  34  cents  per  hour. 

New  rate,  $3.38,  for  10-hour  service;    98  cents  increase. 

(3)  Position  which  in  December,  1915,  paid  $75  per  month,  work- 

ing 10  hours  per  day  for  26  working  days: 
Old  rate,  $75  per  month. 
New  rate,  $84.60  per  month  basic  8-hour  day. 
Overtime,    $35.93 — 93   hours,   at   38.64  cents   per   hour. 
New  rate,  $105.75  for  same  service;    increase,  $30.75. 

(4)  Position    which   in    December,    1915,    paid    $100    per    month, 

working  11  hours  per  day  for  31  working  days: 
Old  rate,  $100  per  month. 

New  rate,  $95.82  per  monih  basic  8-hour  day. 
Overtime,  $35.93 — 93  hours,  at  38.64  cents  per  hour. 
New  rate,  $131.75  for  same  service;    increase,  $31.75. 
Section  (b). — Rates  of  Pay  for  Over'time. 
This  order  shall  not  affect  any  existing  agreements  or  practices  for 
the  payment  of  higher  rates  of  pay  for  time  worked  in  excess  of  any 
standard   day.     Time   worked   in   excess   of   the  basic  eight-hour   day 
hereby  established  will,  when  there  is  no  existing  agreement  or  prac- 
tice more  favorable  to  the  employee,  be  paid  on  a  pro  rata  basis,  as 
indicated  in  section   (a)   of  this  article. 

Section  (c). — No  Reduction  in  Total  Increase. 
Pending  consideration  by  the  Board  of  Railroad  Wages  and  Work- 
ing Conditions  hereinafter  provided  for,  no  reduction  in  the  actual 
hours  constituting  a  day's  work  shall  operate  to  deprive  any  employee, 
paid  by  the  day  or  month,  of  the  total  increase  in  pay  granted  him 
by  this  order. 

ARTICLE  IV.— PAYMENTS    FOR  BACK   TIME. 

Each  railroad  will,  in  payments  made  to  employees  on  and  after 
June  1,  1918,  include  these  increases  therein. 

As  promptly  as  possible,  the  amount  due  in  back  pay  from  Jan- 
uary 1,  1918,  in  accordance  with  the  provision  of  this  order,  will  be 
computed  and  payment  made  to  employees  separately  from  the 
regular  monthly  payments,  so  that  employees  will  know  the  exact 
amount  of  these  back  payments. 
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Recognizing  the  clerical  work  necessary  to  make  these  computa- 
tions for  back  pay  and  the  probable  delay  before  <he  entire  period 
can  be  covered,  each  month,  beginning  with  January,  shall  be  com- 
puted as  soon  as  practicable  and,  as  soon  as  completed,  payment 
shall  be  made. 

AKTICLE   V. — KMI'LOYMKNT  OF    WOMK.N. 

When  women  are  employed,  their  working  conditions  must  be 
healthful  and  fitted  to  their  needs.  The  laws  enacted  for  the  govern- 
ment of  their  employment  must  be  observed  and  their  pay,  when  they 
do  the  same  class  of  work  as  men,  shall  be  the  same  as  that  of  men. 

AKTK  I.K    VI. COLOKKI)    KIKF;.MK.V,    TK.\I.\.MK.N    AXU    SWITCIIMKN. 

Effective  June  1,  1918,  colored  men  employed  as  firemen,  train- 
men and  switchmen  shall  be  paid  the  same  rates  of  wages  as-  are 
paid  white  men  in  the  same  capacities. 

Back  pay  for  period  January  1,  1918,  to  May  31,  1918,  will  be 
ba.sed  only  upon  the  increases  provided  in  Article  II  of  this  order  for 
such  positions.  Back  payments  will  not  apply  to  the  further  in- 
increased   rate  made  effective  by  this  Article. 

ABTICLK  VII. — BOARD  OF   K.MI.ROAI)   W.XCK.S   AM)   WOKKINC;    CONDITIONS. 

There  is  hereby  created  a  Board  of  Railroad  Wages  and  Working 
Conditions  which  shall  consist  of  the  following  members:  J.  J. 
Debmody,  F.  F.  Gaines,  C.  E.  Lindsey,  W.  E.  Morse,  G.  H.  Sines,  A.  O. 
Wharton. 

This  Board  shall  at  once  establish  an  office  at  Washington,  D.  C, 
and  meet  for  organization  and  elect  a  Chairman  and  Vice  Chairman, 
one  of  whom  shall  preside  at  meetings  of  the  Board. 

It  shall  be  the  duty  of  the  Board  to  hear  and  investigate  matters 
resented    by    railroad    employees    or    their    representatives    affecting. 

(1)  Inequalities  as  to  wages  and  working  conditions  whether 
as  to  individual  employees  or  classes  of  employees. 

(2)  Conditions  arising  from  competition  with  employees  in 
other  industries. 

(3)  Rules  and  working  conditions  for  the  several  classes  of 
employees,  either  for  the  country  as  a  whole  or  for  different 
parts  of  the  country. 

The  Board  shall  also  hear  and  investigate  other  matters  affecting 
wages  and  conditions  of  employment  referred  to  it  by  the  Director 
General. 

This  Board  shall  be  solely  an  advisory  body  and  shall  submit  its 
recommendations  to  the  Director  General  for  his  determination. 

ARTICLE    VIII. INTKRPRETATION.S    OF    THIS    ORDER. 

Railway  Board  of  Adjustment  No.  1  is  authorized  by  Article  9  of 
General  Order  No.  13  to  perform  the  following  duty: 

Wages  and  hours,  when  fixed  by  the  Director  General,  shall 
be  incorporated  into  existing  agreements  on  the  several  rail- 
roads, and  should  differences  arise  between  the  managmeent 
and  the  employees  of  any  of  the  railroads  as  to  such  incor- 
poration, such  questions  of  difference  shall  be  decided  by  the 
Railway  Board  of  Adjustment  No.  1,  when  properly  presented, 
subject  always  to  review  by  the  Director  General. 

2  Ck)ntrol   Carriers  43 
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In  addition  to  the  foregoing,  other  questions  arising  as  to  the 
intent  or  application  of  this  order  in  respect  to  the  classes  of  em- 
ployees within  the  scope  of  Railway  Board  of  Adjustment  No.  1  shall  be 
submitted  to  such  Board,  which  Board  shall  investigate  and  report  its 
recommendations  to  the  Director  General. 

Similar  authority  may  be  conferred  on  any  additional  Railway 
Board  of  Adjustment  hereafter  created. 

Decisions  shall  not  be  rendered  by  such  Boards  until  after  approval 
by  the  Director  General. 

Prior  to  the  creation  of  additional  Railway  Boards  of  Adjustment 
to  deal  with  questions  as  to  the  intent  or  application  of  this  order 
as  it  affects  any  other  class  of  employees,  such  questions,  with  respect 
to  such  employees,  shall  be  presented  to  the  Director  of  the  Division 
of  Labor,  United  States  Railroad  Administration,  Washington,  D.  C. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

SUPPLEMENT   NO.   1   TO   GENERAL   ORDER  NO.   27. 

United  States  Railroad  Administration. 
W.  G.  McAdoo,  Director  General. 

Washington,  June  10,  1918. 
The  following  will  be  added  as  general  rules  to  Section  F,  Article 
11: 

(14)  For  positions  created  since  December,  1915,  the  salaries 
will  be  readjusted  so  as  to  conform  to  the  basis  established  in  General 
Order  No.  27,  for  positions  of  similar  scope  or  responsibility. 

(15)  Where  wages  were  increased  through  arbitration  or  other 
general  negotiations,  which  cases  were  definitely  closed  out  prior  to 
December  1,  1915,  but  which  for  any  reason  were  not  put  into  effect 
until  after  January  1,  1916,  the  increases  fixed  by  General  Order  No.  27 
will  be  applied  to  such  basis  of  wages  as  if  they  were  in  effect  in 
December,  1915. 

W.   G.  McAdoo, 
Director  General  of  Railroads. 


SUPPLEMENT  NO.  2  TO  GENERAL  ORDER  NO.  27. 
The  terms  and  conditions  of  the  above  order  will  apply  to  the 
Pullman  Company  Operating  Department,  except  that  on  account  of 
the  peculiar  character  of  the  employment  of  conductors,  porters  and 
maids,  in  that  provision  is  made  for  rest  and  sleep  while  actually  on 
duty,  it  is  impracticable  to  apply  a  basic  eight  hour  day  to  such 
service.  It  is  therefore  ordered  that  with  respect  to  conductors,  porters 
and  maids,  the  increases  shall  be  upon  the  basis  shown  in  Section  A 
of  Article  Two  relative  to  "monthly  wages;"  but  Article  Three  re- 
lative to  basic  eight  hour  day  will  not  be  applicable  thereto. 

W.   G.   McAdoo, 
Director  General  of  Railroads. 
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interpretation  no.  1  of  general  order  no.  27. 

The  following  recommendation  of  Railroad  Roard  of  Adjustment 
No.  1,  in  the  matter  of  construction  of  Gf-noral  Order  No.  27,  relating 
to  the  bases  of  pay  for  yard  engineers,  yard  firemen,  yard  conductors  or 
foremen,  and  yard  brakemen  or  helpers,  is  approved  and  will  be  ob- 
served in  the  application  of  rates  of  pay  under  said  Order: 

"Referring  to  your  letter  of  this  date  transmitting  a  com- 
munication from  the  Chief  Executives  of  the  four  Organiza- 
tions, asking  for  a  construction  of  General  Order  No.  27, 
insofar  as  this  Order  relates  to  the  bases  of  pay  for  yard  en- 
gineers, yard  firemen,  yard  conductors  or  formen,  and  yard 
brakemen  or  helpers. 

"As  these  four  classes  of  employes  had  a  guaranteed  mini- 
mum day's  pay,  irrespective  of  how  expressed  in  schedules,  it 
is  the  judgment  of  this  Board  that  the  increases  granted  by 
General  Order  No.  27  should  be  applied  to  such  employes  upon 
the  guaranteed  minimum  day's  pay  of  December,  1917,  in  view 
of  Paragraph  8,  Section  F,  Article  2,  of  that  Order,  which  reads 
as  follows: 

'Reductions  in  hours  between  December  31,  1915,  and 
January  1,  1918,  are  not  to  be  regarded  as  increases 
in  pay.' 

"The  increases  for  these  classes  of  employes  should,  there- 
fore, be  computed  upon  the  table  given  in  Section  B  of  Article 
2  of  General  Order  No.  27,  and  it  is  recommended  that  it  be  so 
ordered." 

W.    G.   McAdoo, 
Director  General  of  Railroads. 


INTERPRETATION  NO.  2  OP  GENERAL  ORDER  NO.  27. 

UNITED   STATES   RAILROAD   ADMINISTRATIOX. 

Office  of  the  Director  General, 

Washington,  June  14,   1918. 
The  following  bases  will  be  observed   in   the  application   of  rates 
of  pay  under  General  Order  No.  27: 

All  persons  employed  in  any  capacity,  and  receiving  less  than 
$250.00  per  month  in  salary,  will  receive  the  increases  named  in  the 
Director  General's  General  Order  No.  27,  unless  specifically  excluded 
therein. 

PASSENGER   SERVUE 

All  conductors,  baggagemen,  flagmen  and  brakemen  paid  on  the 
mileage  basis  and  performing  more  than  the  minimum  daily  mileage 
will  be  paid  under  the  provisions  of  Section  E,  Article  2. 

All  conductors,  assistant  conductors,  ticket  collectors,  baggagemen, 
flagmen  and  brakemen  paid  under  the  monthly  guarantee  of  the 
Eastern  and  Southeastern  Territory,  will  be  paid  under  the  provisions 
of  Section  A,  Article  2,  and  the  daily  rate  will  be  1/30  of  the  monthly 
rate. 

All  conductors,  baggagemen,  flagmen  and  brakemen  paid  on  the 
monthly  basis  will  be  paid  under  the  provisions  of  Section  A,  Article 
2. 
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LOCAL    FREIGHT    SERVICE. 

All  conductors,  engineers,  firemen,  flagmen  and  brakemen  paid 
on  the  mileage  basis  will  be  paid  under  the  provisions  of  Section  E, 
Article  2. 

Local  freight  conductors,  engineers,  firemen,  flagmen  and  brake- 
men  paid  on  the  monthly  basis  will  be  paid  under  the  provisions  of 
Section  A,  Article  2. 

THROUGH    FREIGHT    SERVICE. 

Conductors,  engineers,  firemen,  flagmen  and  brakemen  paid  on  the 
mileage  basis  will  be  paid  under  the  provisions  of  Section  E,  Article  2. 

Conductors,  engineers,  firemen,  flagmen  and  brakemen  paid  on  the 
monthly  basis  will  be  paid  under  the  provisions  of  Section  A,  Article  2. 

WORK   TRAINS. 

Conductors,  engineers,  flremen,  flagmen  and  brakemen  paid  on 
the  mileage  basis  will  be  paid  under  the  provisions  of  Section  E,  Article 
2. 

Conductors,  engineers,  firemen,  flagmen  and  brakemen  paid  on 
the  monthly  basis  will  be  paid  under  the  provisions  of  Section  A, 
Article  2. 

SPECIFIED     TRIP    RATES. 

In  passenger,  through  freight  or  local  freight,  the  increases  in 
trip  rates  shall  take  the  percentages  applicable  to  each  class  of  service 
respectively. 

SPECIAL    ALLOWANCES. 

All  arbitrary  or  special  allowances,  previously  paid  on  the  hourly 
basis,  will  be  paid  at  the  new  hourly  rate. 

Arbitraries  or  special  allowances,  previously  paid  on  the  bases  of 
mileage,  will  be  paid  on  the  new  mileage  rates. 

If  the  schedule  amount  bears  no  relation  to  miles  or  hours,  such 
arbitrary  or  special  allowances  will  be  increased  in  accordance  with 
the  percentage  shown  under  Section  E,  Article  2. 

Engines  which  have  come  into  the  service  since  1915,  on  which 
rates  have  been  applied — for  the  purpose  of  computation  under  Gen- 
eral Order  No.  27,  consider  such  rates  as  being  applicable  December  31, 
1915,  and  apply  appropriate  increases  from  January  1,  1918. 

The  negotiated  rate  since  the  Arbitration  of  the  Engineers  and 
Firemen  in  the  East  and  West,  for  transfer  service— for  example,  the 
$4.50  rate  for  engineers  and  the  $3.00  rate  for  firemen  in  the  Western 
territory  shall  be  increased  under  Section  B  of  Article  2.  Where 
through  freight  rates  apply  to  transfer  service,  the  increases  under 
Section  E,  Article  2,  will  apply. 

Where  the  guaranteed  daily  minimum  is  an  arbitrary  rate,  and 
is  not  based  on  hours  or  miles,  engineers  and  firemen  will  be  paid  the 
rate  under  the  provisions  of  Section  B,  Article  2.  Where  the  guaranteed 
minimum  is  based  on  mileage,  enegineers  and  flremen  shall  be  paid  the 
rate  under  the  provisions  of  Section  E,  Article  2. 

HOSTLERS. 

The   rates  in   Section  B,  Article  2,  shall  apply  to  hostlers,  based 

upon  rates  in  effect  December,  1915. 

W.   G.   McAdoo, 
Director  General  of  Railroads. 
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general  order  no.  28. 

United  State.s  Railroad  Administkatio.v 
Office  of  the  Director  General 


Washington,  D.  C,  May  25,  1918. 

Whereas  it  has  lieen  found  and  is  hereby  certified  to  the  Interstate 
Commerce  Commission  that  in  order  to  defray  the  expenses  of  Federal 
control  and  operation  fairly  chargeable  to  railway  operating  expenses, 
and  also  to  pay  railway  tax  accruals  other  than  war  taxes,  net  rents 
for  joint  facilities  and  equipment,  and  compensation  to  the  carriers, 
operating  as  a  unit,  it  is  necessary  to  increase  the  railway  operating 
revenues,  and 

Whereas  the  public  interest  requires  that  a  general  advance  in 
all  freight  rates,  passenger  fares,  and  baggage  charges  on  all  traffic 
carried  by  all  railroad  and  steamship  lines  taken  unaer  Federal  con- 
trol under  an  act  of  Congress  approved  August  29,  1916,  entitled 
"An  act  making  appropriations  I'or  the  support  of  the  Army  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  seventeen, 
and  for  other  purposes."  shall  be  made  by  initiating  (he  necessary 
rates,  fares,  charges,  classifications,  regulations,  and  practices  by 
filing  the  same  with  the  Interstate  Commerce  Commission  under 
authority  of  an  act  of  Congress  approved  March  21,  1918,  entitled 
"An  act  to  provide  for  the  operation  of  transportation  systems  while 
under  Federal  control,  for  the  just  compensation  of  their  owners,  and 
for  other  purposes." 

Now,  therefore,  under  and  by  virtue  of  the  provisions  of  the  said 
act  of  March  21,  1918.  it  is  ordered  that  all  existing  freight  rates, 
passenger  fares,  and  baggage  charges,  including  changes  heretofore 
published  but  not  yet  effective,  on  all  traffic  carried  by  all  said  rail- 
road and  steamship  lines  under  Federal  control,  whether  the  same 
be  carried  entirely  by  railroad,  v^ntirely  by  water,  or  partly  by  rail- 
road and  partly  by  water,  except  traffic  carried  entirely  by  water  to 
and  from  foreign  countries,  be  increased  or  modified,  effective  June 
25,  1918,  as  to  freight  rates  and  effective  June  10,  1918,  as  to  passenger 
fares  and  baggage  charges,  to  the  extent  and  in  the  manner  indicated 
and  set  forth  in  the  "Exhibit"  hereto  attached  and  made  part  hereof, 
by  filing  schedules  with  the  Interstate  Commerce  Commission  effective 
on  not  less  th  n  one  day's  notice. 

Given  under  my  hand  this  the  2.jth  day  of  May,  1918. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

EXHIBIT. 
Frefgiit  Rates. 
Section  1.    Class  Rates   {Domestic), 
(a)    All  interstate  class  rates  shall  be  increased  twenty-five   (25) 
per  cent. 

(ft)  All  intrastate  class  rates  shall  be  increased  twenty-five  i25) 
per  cent  where  there  are  no  interstate  class  rates  published  between 
the   same   points,    and    siiall    be    governed    by    the    classification,    viz: 
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Official  Classification,  Southern  Classification,  or  Western  Classifica- 
tion, exceptions  thereto  and  minimum  weights  which  generally 
govern  the  interstate  rates  in  the  same  territory,  except  that  the 
Illinois  Classification  will  be  used  between  points  in  the  State  of 
Illinois. 

(c)  All  intrastate  class  rates  shall  be  canceled  where  there  are 
interstate  class  rates  published  between  the  same  points  and  the 
interstate  rates  as  increr-sed  by  paragraph   (a)   shall  apply. 

(d)  After  such  increase  of  twenty-five  (25)  per  cent  no  rates 
shall  be  applied  on  any  traffic  moving  under  class  rates  lower  than 
the  amounts  in  cents  per  100  pounds  for  the  respective  classes  as 
shown  below  for  the  several  classifications.  Any  article,  on  which 
Exceptions  to  any  Classification  provides  a  different  rating  than  as 
shown  in  the  Classification  to  which  it  is  an  exception,  will  be  sub- 
ject to  the  minimum  as  provided  below  for  the  class  provided  therefor 
in  the  Classification  proper: 

OFKICIAL   CLASSIFICATION. 

Classes     1       2  3       4         5         6 

Rates    25     21'/,     17     12i/,     9         7 

SOUTHERN    CLASSIFICATION. 

Classes     1       2  3       4       5       6A       B       C       D 

Rates     25     21i/,     19     16     13     11       9     10     ly^     6'/, 

WESTERN    CLASSIFICATION. 

Classes    1       2       3  4       5A  B       C       D        E 

Rates     25     21     I71/2     15     11     I21/3       9     71/2     ^Vz       5 

ILLINOIS    CLASSIFICATION. 

Classes     123  456  78  9         10 

Rates    25     21     171/2     15     11     12yo       9       71/2       61/2       5 

Section  2.    Commodity  Rates  {Domestic) . 
(a)     Interstate  commodity  rates  on  the  following  articles  in  car- 
loads shall  be  increased  by  the  amounts  set  opposite  each: 

Coal:       Commodities  Increases. 

Where    rate    is    0    to    49 

cents  per  ton    1  15  cents  per  net  ton  of  2,000  pounds. 

Where   rate   is    50    to    99 

cents  per  ton   ^20  cents  per  net  ton  of  2,000  pounds. 

Where    rate   is    $1.00    to 

$1.99  per  ton  1  30  cents  per  net  ton  of  2,000  pounds. 

Where    rate    is    $2.00    to 

$2.99  per  ton   1  40  cents  per  net  ton  of  2,000  pounds. 

Where    rate   is    $3.00    or 

higher   per   ton    1  50  cents  per  net  ton  of  2,000  pounds. 

Coke: 

Where    rate    is    0    to    49 

cents  per  ton    2  15  cents  per  net  ton  of  2,000  pounds. 

Where    rate   is    50    to   99 

cents  per  ton.  2  25  cents  per  net  ton  of  2,000  pounds. 

Where  rate  is  $1  to  $1.99 

per  ton    2  40  cents  per  net  ton  of  2,000  pounds. 

Where  rate  is  $2  (.0  $2.99 

per  ton    2  60  cents  per  net  ton  of  2,000  pounds. 

Where  rate  is  $3  or  high- 
er per  ton 2  75  cents  per  net  ton  of  2,000  pounds. 
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of  the  Mississippi  River,  except  points 
In  Arkanivjs,  Louisiana,  and  Texas, 
twenty-two  (22)  cents  per  100  pounds; 
to  points  on  and  north  of  the  Ohio 
River  and  east  of  ihe  Indiana-Illinois 
State  line  rates  shall  be  increased  to 
maintain  the  former  established  rela- 
tion to  the  rates  to  such  points  from 
producing  points  on  Atlantic  seaboard. 

(4)  From  producing  points  in  Colorado, 
Wyoming,  Montana.  Kansas,  and  Neb- 
raska to  Missouri  River  territory  and 
points  in  Arkansas,  Oklahoma.  Louis- 
ana,  and  Texas  and  points  east  thereof 
twenty-two   (22)   cents  per  lOQ  pounds. 

(5)  From  points  in  Idaho  and  Utah  to 
points  named  in  paragraph  (Li)  rates 
shall  be  fifteen  (15  cents  above  the 
rates  from  eastern  Colorado. 

(6)  From  points  in  California  to  points 
taking  Missouri  River  rates  and  points 
related  thereto  under  the  Commission's 
Fourth  Section  Orders,  and  to  points 
east  of  the  Missouri  River,  twenty-two 

(22)    cents   per   100   pounds. 

(b)  Interstate  commodity  rates  not  included  in  the  foregoing 
list  shall  be  increased  tv/enty-five  (25)  per  cent. 

(c)  Intrastate  commodity  rates  shall  be  increased  as  shown 
In  paragraphs  (a)  and  (&)  of  this  section  where  there  are  no  inter- 
state commodity  rates  published  on  substantially  the  same  commodi- 
ties between  the  same  points,  and  shall  be  subject  to  the  minimum 
weights  applicable  on  interstate  traffic  in  the  same  territory. 

id)  Intrastate  commodity  rates  shall  be  canceled  where  inter- 
state commodity  rates  are  published  on  substantially  the  same  com- 
modities between  the  same  points,  and  the  interstate  rates  as  in- 
creased by  paragraphs  (a)   and   (b)  of  this  section  shall  apply. 

(e)  In  applying  the  increases  prescribed  in  this  section  the  in- 
creased class  rates  applicable  to  like  commodity  descriptions  and  min- 
imum weights  between  the  same  points  are  not  to  be  exceeded,  ex- 
cept that  the  increases  in  rates  on  sugar  in  carloads  shall  be  made 
as  expressly  provided   in   paragraph    (a)    of  this  section. 

Section  3.  Export  and  Import  Rates.  All  export  and  import  rates 
shall  be  cancelled  and  domestic  rates  applied  to  and  from  the  ports. 

Section  4.  Filing  Intrastate  Tariffs  with  Interstate  Commerce  Com- 
mission, (a)  All  intrastate  rates  and  all  rates  for  transportation  by 
water,  which  are  to  be  increased  under  this  order,  if  not  now  on 
file,  except  rates  canceled  under  paragraph  (c)  of  section  1  and  para- 
graph (d)  of  section  2,  shall  be  immediately  filed  with  the  Interstate 
Commerce  Commission. 

(b)  All  items  which  are  confined  in  their  application  to  in- 
trastate traffic,  but  are  now  carried  in  tariffs  on  file  with  the  Inter- 
state Commerce  Commission,  if  not  cancelled  under  paragraph  (c)  of 
section  1  and  paragraph  (</)  of  section  2,  shall  be  made  applicable 
to  all  traffic. 
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CommocUties  Increases. 

Qotton     Fifteen   (15)   cents  per  100  ibs. 

Cotton  linters  New  cotton  rates. 

Live  stock  Twenty-five  (25)  per  cent,  but  not  ex- 
ceeding an  Increase  of  seven  (7)  cents 
per  100  lbs.,  where  rates  are  published 
per  100  lbs.,  or  $15.00  per  standard  36- 
foot  car  where  rates  are  published  per 
car. 

Packing-house    products    and  Twenty-five    (25)    per    cent,    except    that 

fresh  meats   the  rates  from  all  Missouri  River  points 

to  Mississippi  River  territory  and  east 
thereof  shall  be  the  same   as  the  new 
rates  from  St.  Joseph,  Mo. 
Bullion,  base  (copper  or  lead), 
pig  or  slab  and  other  smel- 
ter products Twenty-five   (25)   per  cent,  except— 

1.  That  rates  from  producing  points  in 
the  States  of  Arizona,  California,  Idaho, 
Montana,  Nevada,  New  Mexico,  Oregon, 
Utah,  and  Washington  to  New  York, 
N.  Y.,  shall  be  sixteen  dollars  and  fifty 
cents  ($16.50)  per  net  ton  with  es- 
tablished differentials  to  other  Atlantic 
seaboard   points,   and 

2.  Rates  from  points  in  Colorado  and 
El  Paso,  Tex.,  to  Atlantic  seaboard 
points  shall  be  increased  six  dollars 
and  fifty  cents   ($0.50)   per  net  ton. 

Separately  established  rates  used  as  fac- 
tors  in   making   through    rates   to   the 
Atlantic    seaboard    shall    be    increased 
in    amounts    sufficient    to    protect    the 
,     through  rates  as  above  increased. 
Sugar,    including    syrup    and 
molasses  where  sugar  rates 
apply  thereon   Twenty-five    (25)    per   cent,  except: 

1.  Where  the  Official  Classification  ap- 
plies, 5th  class  rates  as  increased  will 
apply. 

2.  From  points  east  of  the  Indiana-Ilinois 
State  line  to  points  west  of  the  Mis- 
sissippi River,  rates  will  continue  to 
be  made  on  combination  of  local  rates 
or  of  proportional  rates  if  published, 
to  and  from  the  Mississippi  River; 
except  that  from  points  on  the  Atlan- 
tic seaboard  to  the  Missouri  River, 
Kansas  City,  Mo.,  to  Sioux  City,  Iowa, 
inclusive,  established  differentials  over 
the  increased  rates  from  New  Orleans, 
La.,  shall  be  maintained. 

3.  From  points  in  the  States  south  of 
the  Ohio  River  and  east  of  the  Mis- 
sissippi River,  also  from  paints  in 
the  States  of  Louisiana  and  Texas, 
rates  shall  be  increased:  To  Chicago, 
111.,  twenty-two  (22)  cents  per  100 
pounds;  to  St.  Louis,  Mo.,  twenty- 
seven  and  one^half  (27i/^)  cents  per 
100  pounds;  to  other  points  west  of 
the  Indiana-Illinois  State  line  and  west 
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Ores,  iron 30  cents  per  net  ton  of  2,000  pounds;   ex- 
cept   that    no    increase    shall    be    made 
in   rates   on   ex-lake  ore   that   has  paid 
one  increased  rail  rate  before  reaching 
lake  vessel. 
Stone,  artificial   and   natural, 
building    and    monumental, 
except  carved,  letters,   pol- 
ished, or  traced   Two    (2)    cents  per   10(j   lbs. 

Stone,    broken,    crushed,    and 

ground     One     (1)        "         " 

Sand  and  gravel One     ( 1 ) 

Brick,     except    enameled    or 

glazed    Two    (2) 

Cement,  cement  plasters,  and 

plaster    Two   ( 2 )       "         "  " 

L'me    One  and  one-half  (ly.)   cents  per  100  lbs. 

Lumber  and  articles  taking 
same  rates  or  arbitraries 
over  lumber  rales;  also 
other  forest  products,  rates 
on    which    are    not    higher 

than  on  lumber  Twenty-five  (25%)  per  cent,  but  not  ex- 
ceeding an  increase  of  five  cents  per 
100  lbs. 
Grain,  wheat  Twenty-five  (25%)  per  cent,  but  not  ex- 
ceeding an  increase  of  six  cents  per 
100  lbs. 

Other  grain  New  wheat  rates. 

Flour  and  other  mill  products  Twenty-five    (25)    per   cent,   but   not   ex- 
ceeding  an    increase    of   six    (6)    cents 
per   100  lbs.,  and  increased  shall   be  not 
less  than  new  rates  on  wheat. 

1  Where  rates  have  not  been  increased  since  June  1,  1917,  the  in- 
crease to  be  made  now  shall  be  determined  by  first,  adding  to  the  pres- 
ent rate  fifteen  (15)  cents  per  ton,  net  or  gross  as  rated,  or  if  an  In- 
crease of  less  than  fifteen  (15)  cents  per  ion,  net  or  gross  as  rated, 
has  been  made  since  that  date,  then  by  first  adding  to  the  present 
rate  the  difference  between  the  amount  of  that  increase  and  fifteen 
(15)  cents  per  ton,  net  or  gross  as  rated;  and  to  the  rates  so  con- 
structed the  above  increases  shall  now  be  added. 

Where  rates  from  producing  poinis  or  to  destinations  have  been 
based  on  fixed  differentials  in  cents  per  ton.  such  dilTcrentials  to  be 
maintained,  the  increase  to  be  figured  on  the  highest  rated  point  or 
group. 

2  Where  rates  have  not  been  increased  since  June  1,  1917.  the  in- 
crease to  be  made  now  shall  be  determined  by  first  adding  lo  the 
present  rate  fifteen  (15)  cents  per  ton,  net  or  gross  as  rated,  or  if  an 
increase  of  less  than  fifteen  (15)  cen\s  per  ton,  net  or  gross  as  rated, 
has  been  made  since  that  date,  then  by  first  adding  to  the  present 
rate  the  difference  between  the  amount  of  that  increase  and  fifteen 
(15)  cents  per  ton  net  or  gross  as  rated:  and  to  the  rates  so  con- 
sructed  the  above  Increases  shall  now  be  added. 

Where  rates  from  producing  points  or  to  destinations  have  been 
based  on  fixed  differentials  in  cents  per  ton,  such  differentials  to  be 
maintained,  the  increase  to  be  figured  on  the  highest  rated  point  or 
group. 
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Section  5.  Minimum  Charges,  (a)  The  minimum  charge  on  less 
than  carload  shipments  shall  be  as  provided  in  the  classification 
governing,  but  in  no.  case  shall  the  charge  on  a  single  shipment  be 
less  than  fifty  cents. 

(&)  The  minimum  charge  for  carload  shipments  shall  be  fifteen 
dollars  per  car.     Does  not  apply  to  charges  for  switching  service. 

Section  6.  Disposition  of  Frao:ions.  In  applying  rates,  fractions 
shall  be  disposed  of  as  follows: 

(a)  Rates  in  cents  or  in  dollars  and  cents  per  100  pounds  or  per 
package. 

Fractions  of  less  than  14  or  0.25  to  be  omitted. 

Fractions  of  Vt  or  0.25,  or  greater,  but  less  than  %  or  0.75 

to   be  shown   as   one-half    (%). 
Fractions  of   %   or   0.75,   or   greater,   to   be   Increased   to   the 

next  whole  figure. 

(b)  Rates  per  ton: 

Amounts  of  less  than  five  cents  to  be  omitted. 
Amounts   of  five   cents   or   greater,   but    less   than    ten   cents, 
to  be  Increased  to  ten  cents. 

(c)  Rates  ppr  car: 

Amounts  of  less  than  twenty-five  cents  to  be  omitted. 
Amounts  of  twenty-five  cents  or  greater,  but  less  than  seventy- 
five  cents,  to  be  shown  as  fifty  cents. 
Amounts  of  seventy-five  cents  or  greater,  but   less   than   one 
dollar,  to  be  increased  to  one  dollar. 
Section  7.    Observance  of  Differentials.    In  establishing  the  freight 
rates    herein    ordered,    while'    established    rate    groupings    and    fixed 
differentials   are   not   required   to   be   used,   their   use   is   desirable,   If 
found   practicable,   even   though   certain   rates   may    result   which   are 
lower  or  higher  than  would  otherwise  obtain. 

Passkxger  Fares   and  Baggage  Charges. 

Section  8.  This  order  shall  apply  to  all  the  passenger  fares,  both 
interstate  and  intrastate,  of  the  railroads  under  Federal  control. 
No  existing  fare  equal  to  or  in  excess  of  three  (3)  cents  per  mile 
shall  be  reduced.  All  fares  now  constructed  on  a  lower  basis  than  three 
(3)  cents  per  mile  shall  be  advanced  to  the  basis  of  three  (3)  cents 
per  mile.  All  fares  which  are  on  a  lower  basis  than  the  said  existing 
or  advanced  fares,  as  the  case  may  be,  such  as  mileage  or  excursion 
tickets,  shall  be  discontinued.  These  requirements  are.  subject  to  the 
following  exceptions: 

(a)  The  provisions  of  section  1  and  22  of  the  act  to  regulate 
commerce,  which  authorize  free  or  reduced  fares  or  transportation, 
may  be  observed,  except— 

First.  That  no  mileage  ticket  shall  be  issued  at  a  rate  that  will 
afford  a  lower  fare  than  the  regular  one-way  tariff,  and  except— 

Second.  That  excursion  tickets  may  be  issued  only  to  the  extent 
and  on  the  terms  set  forth  in  paragraphs  (&)  and  (c)  below: 

(&)  Round-trip  tourist  fares  shall  be  established  on  a  just  and 
reasonable  basis  bearing  proper  relation  to  the  one-way  fares  author- 
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ized  l)y  thi.s  order,  and  tariffs  governing  same  sliall  be  filed  as  pronip;ly 
as  possilile  with  the  Interstate  Commfrre  Commission. 

(c)  For  the  national  encampment  of  the  (Jrand  Army  of  the 
Republic  and  auxiliary  and  allied  organizations  at  Portland,  Oreg., 
in  1918,  and  for  the  United  Confederate  Veterans  Reunion,  auxiliary 
and  allied  organizations  at  Tulsa,  Okla.,  in  1918,  a  rate  of  one  cent 
per  mile  in  eafh  direction  via  direct  routes  shall  be  authorized  and 
confined  by  ceriificato  of  identification  to  the  membership  of  these 
organizations  and  members  of  their  immediate  families.  For  the 
various  state  meetings  of  these  organizations  held  during  the  year 
1918,  fares  shall  be  authorized  under  like  conditions  on  basis  of  two 
(2)  cents  per  mile  in  each  direction  and  confined  to  limits  of  the 
State  in  which  the  meeting  is  held. 

id)  Where  public  convenience  will  be  served  thereby,  subject 
to  the  approval  of  the  Director  General,  fares  determined  by  the  short 
line  may  be  applied  over  longer  practicable  routes. 

(e)  Officers,  enlisted  men,  and  nurses  of  the  Uniied  States  Army, 
Navy,  and  Marine  Corps  when  traveling  in  uniform  at  own  expense, 
shall  be  granted  the  privilege  of  purchasing  passage  tickets  at  one- 
third  iVi)  the  regular  one-way  fare,  via  route  of  ticket,  applicable  in 
coach,  parlor  or  sleeping  car,  as  the  case  may  be,  when  on  furlough 
or  official  leave  of  absence,  except  that  this  reduced  fare  shall  not 
be  granted  on  short-term  passes  from  camps  or  when  on  liberty 
from  ships  or  stations  to  nearby  cities. 

Applicants  for  such  tickets  shall  be  required  to  submit  for  inspec- 
tion of  ticket  agent  military  furlough  or  other  official  form  of  leave 
of  absence  and  to  surrender  to  ticket  agent  a  furlough  fare  certificate 
signed   by   a  commanding   officer. 

(/)  Children  under  five  years  of  age,  when  accompanied  by 
parent  or  guardian,  shall  be  carried  free;  children  five  years  and 
under  twelve  of  age  shall  be  charged  half  fare. 

Section  9.  Commutation  fares  shall  be  advanced  ten  (10)  per 
cent.  Commutation  fares  shall  be  construed  to  include  all  forms  of 
transportation  designed  for  suburban  travel  and  for  the  use  of  those 
who  have  daily  or  frequent  occasion  to  travel  between  their  homes 
and  places  of  employment  or  educational  institULions. 

Section  10.  Passengers  traveling  in  standard  sleeping  cars  and 
parlor  cars  shall  be  required  to  pay  an  additional  passage  charge  of 
sixteen  and  two-thirds  (16)  per  cent  of  the  normal  one-way  fare, 
and  passengers  traveling  in  tourist  sleeping  cars  an  additional  passage 
charge  of  eight  and  one-third  (8%)  per  cent  of  the  normal  one-way 
fare.  The  foregoing  charges  are  in  addition  to  those  required  for  the 
occupancy  of  berths  in  sleeping  cars  or  seats  in  parlor  cars. 

Section  11.  The  following  minimum  number  of  tickets  of  the 
class  good  for  passage  in  sleeping  or  parlor  cars  shall  be  required  for  oc- 
cupancy of  drawing  rooms,  compartments  or  sections  in  parlor  or 
sleeping  cars: 

Two  adult  tickets  for  a  drawing  room  in  a  sleeping  car. 

Two  adult  tickets  for  a  compartment. 

One  and  one-half  adult  tickets  for  a  se<tion. 
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Five  adult  tickets  for  exclusive  occupancy  of  drawing  room  in  a 
parlor  car. 

Section  12.  Passenger  fares  or  charges  for  accommodation  and 
transportation  of  passengers  entirely  by  water,  or  partly  by  water  and 
partly  by  rail,  shall  be  increased  proportionately  with  fares  and  charges 
for  the  transportation  of  passengers  via  rail. 

Section  13.  The  basis  for  computing  charges  for  excess  baggage 
transported  under  lawfully  effective  tariff  shall  be  sixteen  and  two- 
thirds  (16  2-3)  per  cent  of  the  normal  one-way  passenger  fare,  with 
minimum  of  fifteen  (15)  cents  per  100  pounds  and  minimum  collection 
of  twenty-five   (25)   cents  per  shipment. 

Section  14.  Tickets  purchased  prior  to  June  10,  1918,  will  not  be 
honored  for  passage  on  and  after  that  date,  except — 

(a)  Passengers  en  route  on  June  10  1918,  on  one-way  tickets 
will  be  carried  to  destination  by  continuous  passage  without  additional 
charge. 

(ft)  Round-trip  tickets,  portions  of  which  have  been  used  prior 
to  June  10,  1918,  or  held  by  passengers  en  route  on  June  10,  1918, 
shall  be  honored  in  accordance  with  original  tariff  conditions  under 
which  sold  without  additional  payment  except  that  they  shall  be 
subject  to  the  same  requirements  as  one-way  tickets  in  respect  of 
additional  payment  for  passage  in  sleeping  or  parlor  cars  as  prescribed 
in  section   10. 

Tickets  made  invalid  for  passage  by  this  order  will  be  redeemed 
from   original    purchasers    as    follows: 

Unused  tickets  will  be  redeemed  at  amount  paid  therefor. 

Partially  used  one-way  tickets  will  be  redeemed  by  charging 
tariff  fare  at  time  of  journey  for  portion  used  and  refunding  difference 
between  such  amount  and  fare  at  which  sold. 

In  redemption  of  mileage,  scrip,  or  credentials  forms  the  pur- 
chaser shall  be  given  the  benefit  for  the  distance  traveled  of  a  net 
basis  proportionate  to  that  which  would  have  applied  had  the  entire 
book  been  used  according  to  its  contract. 

Section  15.  All  passenger  fares  lower  than  those  hereinbefore 
prescribed,  such  as  mileage,  party,  second-class,  immigrant,  convention, 
excursion,  and  tourist  fares,  shall  be  disconiinued  until  further  notice, 
except  that  tourist  fares  shall  be  reestablished  as  prescribed  in  section 
8,  paragraph  (b)  hereof. 

Section  16.  Tariff  provisions  intended  to  assure  the  long  haul  to 
carriers,  and  which  prevent  the  free  interchange  of  traffic,  shall  be 
eliminated. 

Section  17.  Stop-overs  on  one-way  tickets,  side  trips  at  free  or 
reduced  fares,  discounts  by  use  of  excess-baggage  permits  or  excess 
money  coupon  books,  and  the  sale  of  one-way  tickets  bearing  limit 
in  excess  of  time  necessary  to  make  trip  by  continuous  passage  shall 
be  discontinued. 

Section  18.  Optional  routes  may  be  used  only  when  specified  in 
tariffs. 
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iSfec.'ion  19.  In  publishing  fares  and  charges  under  this  order, 
tariffs  may  be  used  which  increase  the  present  fares  by  fixod  per- 
centage to  bring  them  to  the  bases  authorized  herein,  even  though  the 
acUial  fares  so  constructed  may  be  fractionally  more  or  less  than  three 
(3)  cents  per  mile. 

General. 

Srctioti  20.  Where  the  Interstate  Commerce  Commission  prior  to 
the  date  hereof  has  authorized  or  prescribed  rates,  fares,  and  charges, 
which  have  not  been  published  a*,  the  date  of  this  order,  the  rates, 
fares,  or  charges  initially  established  hereunder  by  applying  the  In- 
creases herein  prescribed  to  the  existing  or  published  rates,  fares, 
or  charges  may  be  subsequently  revised  by  applying  the  increase.s 
prescribed  by  the  Interstate  Commerce  Commission. 
Prescribed  by  the  Interstate  Commerce  Commission. 

Sectioti  21.  All  schedules,  viz,  tariffs  and  supplements,  published 
under  the  provisions  of  this  order  shall  bear  on  the  Utle-page  the 
following,  in  bold-face  type: 


The  rates  '  made  effective  by  this  schedule 
are  initiated  by  the  President  of  the  United 
States  through  the  Director  General,  United 
States  Kailroad  Administration,  and  apply  to 
ho'th  interstate  and  intrastate  traffic. 

This  schedule  is  published  and  filed  on  one 
day's  notice  with  the  Interstate  Commerce 
Commission  under  General  Order  No.  28  of 
the  Director  General,  United  States  Railroad 
Administration,   dated  May  25,   1918. 


1  On   passenger  tariffs  use  word   "fares."     On  baggage  tariffs  use 
word  "charges." 

SUPPLEMENT  TO  GENERAL  ORDER  NO.   28. 

United  States  RAiLRt).\D  Administration. 

Office  of  the  Director  General. 


Washington,  D.  C,  June  12,  1918. 
It  is  ordered  that  General  Order  No.  28  be,  and  the  same  is  here- 
by,  supplemented  by   amending  the  terms  and  provisions  of  the  ex- 
hibit attached  thereto  as  follows: 

Paragraphs   {b)   and    (c)   of  section  1,  paragraphs   (c)    and    (rf)   of 
section  2,  and  paragraph   (&)  of  section  4  are  canceled. 

Paragraph   (a)   of  section  1  is  amended  to  read  as  follows: 

(o)  All  class  rates,  both  interstate  and  intrastate,  shall  be  in- 
■  creased  twenty-five  (25)  per  cent,  except  that  between  points  in  the 
State  of  Oklahoma  the  class  rates  for  single  and  joint  lines  pre- 
scribed by  the  Interstate  Commerce  Commission  for  use  between 
Shreveport,  La.,  and  points  in  Texas  common-point  territory,  as 
shown  on  pages  345  and  346  of  the  forty-eigh;h  volume  of  Interstate 
Commerce  Commission  reports,  plus  twenty-five  (25)  per  cent, 
shall  be  applied. 
Paragraph    (d)    of  section   1   is  amended   to  read   as  follows: 

id)  After  such  increase  on  rates  .shall  be  applied  on  any  traffic 
moving  under   class   rates  lower   than   the   amounts  in   cents  per 
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100  pounds  for  the  respective  classes  as  shown  below  for  the  sev- 
eral classifications.  The  minimum  rate  on  any  article  shall  be 
the  rate  for  the  class  at  which  that  article  is  rated  in  the  clasifi- 
cation  shown  below  appying  in  the  territory  where  the  shipment 
moves. 

OFFICIAL  CLASSIFICATION. 

Classes     1       2  3       4  5       6 

Rates    25     211/2     17     I21/2     9        7 

SOUTHERN    CLASSIFICATION. 

Classes     1       2  3       4       5       6A       B       C        D 

Rates    25     211/2     19     16     13     11       9     10     7y2     6'/^ 

WE:STERN    CLASSIFICATION. 

Classes    1       2       3  4       5A  B       C       D        E 

Rates    25     21     I71/2     15     11     121/2       9     71/2     61/2       5 

ILLINOIS   CLASSIFICATION. 

Classes     123  456  78  9         10 

Rates    25     21     I71/3     15     11     121/0       9       71/0       61/2       5 

Paragraph   (a)  of  section  2  is  amended  to  read  as  follows: 

(a)     Commodity   rates,   both   interstate   and   intrastate,   on   the 
following  articles,  applicable  on  carloads,  except  as  otherwise  pro- 
vided, shall  be  increased  by  the  amounts  set  opposite  each: 
Comviodities.  Increases. 

Coal: 

Where    rate    is    0    to    49 

cents  per  ton   15  cents  per  net  ton  of  2,000  pounds. 

Where  rate    is   50   to   99 

cen'.s  per  ton   20  cents  per  net  ton  of  2,000  pounds. 

Where  rate  is  $1  to  $1.99 

per  ton   30  cents  per  net  ton  of  2,000  pounds. 

Where  rate   $2   to   $2.99 

per  ton   40  cents  per  net  ton  of  2,000  pounds. 

Where  rate  is  $3  or  high- 
er per  ton 50  cents  per  net  ton  of  2,000  pounds. 

Where  rates  have  not  been  increased  since  June  1,  1917,  the  in- 
crease to  be  made  now  shall  be  determined  by  first  adding  to  the 
present  rate  fifteen  (15)  cents  per  ton,  net  or  gross  as  rated,  or  if  an 
increase  of  less  than  fifteen  (15)  cents  per  ton,  net  or  gross  as  rated, 
has  been  made  since  that  date,  then  by  first  adding  to  the  present  rate 
the  difference  between  the  amount  of  that  increase  and  fifteen  (15) 
cents  per  ton,  net  or  gross  as  rated;  and  to  the  rates  so  constructed 
the  above  increases  shall  now  be  added. 

Where  rates  from  producing  points  or  to  destinations  have  been 
based  on  fixed  differentials  in  cents  per  ton,  such  differentials  to  be 
maintained,  the  Increase  to  bQ  figured  on  the  highest  rated  point  or 
group. 

Where    rate    Is    0    to    49 

cents  per  ton   15  cents  per  net  ton  of  2,000  pounds. 

Where  rate   is   50   to   99 

cents  per  ton   25  cents  per  net  ton  of  2,000  pounds. 

Where  rate  is  $1  to  $1.99 

per  net  ton   40  cents  per  net  ton  of  2,000  pounds. 

Wher  rate  is  $2  to  $2.99 

per  net  ton   60  cents  per  net  ton  of  2,000  pojinds. 

Where  rate  is  $3  or  high- 
er per  ton 75  cents  per  net  ton  of  2,000  pounds. 

Where  rates  have  not  been  increased  since  June  1,  1917,  the  in- 
crease to  be  made  now  shall  be  determined  by  first  adding  to  thei 
present  rate  fifteen  (15)  cents  per  ton,  net  or  gross  as  rated,  or  if  an 
increase  of  less  than  fifteen  (15)  cents  per  ton,  net  or  gross  as  rated, 
has  been  made  since  that  date,  then  by  first  adding  to  the  present  rate 
the  difference  between  the  amount  of  that  increase  and  fifteen    (15) 
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cents  per  ton,  net  or  gross  as  rated;    and  to  the  ratfis  so  constructed 
the  above  increases  shall  now  be  added. 

Where  rates  from  producinK  points  or  to  destinations  have  been 
basod  on  fixed  differentials  in  cents  per  ton,  such  differentials  to  be 
maintained,  the  Increase  to  be  figured  on  the  highest  rated  point  or 
group. 

Commoditirs.  Increases. 

Ores,  iron  :iO  cents  per  net  ton  of  2,000  pounds;  ex- 
cept that  no  increase  shall  be  made 
in  the  rates  on  ex-lake  ore  that  has 
paid  one  increased  rail  rate  before 
reaching  lake  vessel. 
Stone,  artificial  and  natural, 
Imilding    and    monumental, 

polished,  or  traced Two    (2)    cents  per  100  pounds. 

Stone,    broken,   crushed,    and 

ground     One    (1)    cent  per  100  pounds. 

Sand  and  gravel One    (1)    cent  per  100  pounds. 

Brick,     except    enameled     or 
glazed Two    (2)    cents  per  100  pounds. 

Commodities.  Increases. 

Cement,  cement  plasters,  and 

plaster     , .  Two   ( 2 )  cents  per  100  pounds. 

Lime    One    and    one-half    ( iVa )    cents    per    100 

pounds. 
Lumber  and  articles  taking 
same  rates  or  arbitraries 
over  lumber  rates;  also 
other  forest  products,  rates 
on    which    are    not    higher 

than  lumber Twenty-five  (25)  per  cent,  but  not  ex- 
ceeding an  increase  of  five  (5)  cents 
per  100  pounds. 
Grain,  wheat  Twenty-five  (25)  per  cent,  but  not  ex- 
ceeding an  increase  of  six  (6)  cents 
per  100  pounds. 

Other  grain   New  wheat  rates. 

Flour  and  other  mill  products  Twenty-five  (25)  per  cent,  but  not  ex- 
ceeding an  increase  of  six  (6)  cents 
per  100  pounds,  and  increased  rates 
shall  not  be  less  than  new  rates  on 
wheat. 

Cotton,  any  quantity Fifteen    (15)    cents  per  100  pounds. 

Cotton  linters   New  cotton  rates. 

Live  stock  Twenty-five  (25)  per  cent,  but  not  ex- 
ceeding an  increase  of  seven  (7)  cents 
per  100  pounds,  where  rates  are  pub- 
lished per  100  pounds,  or  $15  per 
standard  36-foot  car  where  rates  are 
published  per  car. 
Packing-house    products    and 

fresh  meats    Twenty-five    (25)    per    cent,    except    that 

the  rates  from  all  Missouri  River  points 
to  Mississippi  River  territory  and  east 
thereof  shall  be  the  same  as  the  new 
rates    from   St.   Joseph,    Mo. 
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Bullion,  base  (copper  or  lead), 
pig  or  slab,  and  other  smel- 
ter   products    Twenty-five  (25)  per  cent,  except — 

1.  That  rates  from  producing  points  in 
the  States  of  Arizona.  California,  Idaho, 
Montana,  Nevada,  New  Mexico,  Oregon, 
Utah,  and  Washington  to  New  York, 
N.  Y.,  shall  be  sixteen  dollars  and 
fifty  cents  ($16.50)  per  net  ton  with 
established  differentials  to  other  At- 
lantic   seaboard    points;     and 

2.  Rates  from  points  in  Colorado  and 
El  Paso,  Tex.,  to  Atlantic  seaboard 
points  shall  be  increased  six  dollars 
and    fifty    cents    ($6.50)    per    net    ton. 

Separately  established  rates  used  as 
factors  in  making  through  rates  to 
the  Atlantic  seaboard  shall  be  increased 
in  amounts  sufficient  to  protect  the 
through  rates  as  above  increased. 

CommodiUes.  Increases. 

Sugar,    including    syrup    andTwenty-five    (25)    per    cent,    except— 
molasses,  where  sugar  rates  1.     Where    the   Ofl[icial    Classification    ap- 

apply  thereon   plies,  5th  class  rates  as  increased  will 

apply. 

2.  From  points  east  of  the  Indiana-IUi- 
noi  State  line  to  points  west  of  the 
Mississippi  River  rates  will  continue 
to  be  made  on  combination  of  local 
rates  or  of  proportional  rates  if  pub- 
lished to  and  from  the  Mississippi 
River;  except  that  from  points  on  the 
Atlantic  seaboard  to  the  Missouri 
River,  Kansas  City,  Mc,  to  Sioux  City. 
Iowa,  inclusive,  established  differentials 
over  the  increased  rates  from  New 
Orleans,    La.,    shall   be    maintained. 

3.  From  points  in  the  States  south  of 
the  Ohio  River  and  east  of  the  Miss- 
issippi River,  also  from  points  in 
the  States  of  Louisiana  and  Texas 
rates  shall  be  increased  by  the  follow- 
ing amounts  less  the  amount  of  any 
advance  made  in  such  rates  since 
June  1st,  1917;  to  Chicago.  111.,  twenty- 
two  (22)  cents  per  100  pounds;  to  St. 
Louis,  Mo.,  twenty-seven  and  one-half 
(271/2)  cents  per  100  pounds;  to  other 
points  west  of  the  Indiana-Illinois  State 
line  and  west  of  the  Mississippi  River, 
except  points  in  Arkansas,  Louisiana, 
and  Texas,  twenty-two  (22)  cents  per 
100  pounds;  to  points  on  and  north 
of  the  Ohio  River  and  east  of  the  In- 
diana-Illinois State  line  rates  shall  be 
increased  to  maintain  the  former  es- 
tablished relation  to  the  rates  from 
the  same  points  of  origin  to  Chicago, 
111.,  and  St.  Louis,  Mo. 
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4.  From  producing  points  in  Colorado, 
Wyoming,  Montana,  Kansas,  and  Ne- 
braska to  Missouri  River  territory  and 
points  in  Arkansas,  Oklahoma,  Ix)uisl- 
ana,  and  Texas  and  points  east  thereof 
twenty-two   (22)    cents  per  100  pounds. 

5.  From  points  In  Idaho  and  Utah  to 
points  named  in  paragraph  (4)  rates 
shall  be  fifteen  (15)  cents  above  the 
rates  from  eastern  Colorado. 

Commodities.  Increases. 

Sugar — Continued  6.     From   points   in   California   and   Ore- 

gon to  points  taking  Missouri  River 
rates  and  points  related  thereto  under 
the  Commission's  Fourth  Section  Or- 
ders, and  to  points  east  of  the  Mis- 
souri River,  twenty-two  (22)  cents  per 
100  pounds. 

Paragraph    (b)  of  section  2  is  amended  to  read  as  follows; 

(b)    Commodity    rates,    both    interstate    and    intrastate,    not    in- 
cluded  in  the   foregoing  list  shall  be   increased   twenty-five    (25) 
per  cent. 
Paragraph   (a)  of  section  4  is  amended  to  read  as  follows: 

(a)  All  intrastate  rates  and  all  rales  for  transportation  by 
water,  which  are  to  be  increased  under  this  order,  if  not  now 
on  file  shall  be  immediately  filed  with  the  Interstate  Commerce 
Commission.  Such  intrastate  rates  shall  not  be  applied  on  in- 
terstate shipments  and  the  schedules  containing  said  rates 
shall  be  so  restricted. 
Paragraph   (b)  of  sec'. ion  5  is  amended  to  read  as  follows: 

(Z>)  The  minimum  charge  for  a  Hne  haul  of  a  carload  ship- 
ment shall  be  fifteen  dollars,  except  that  on  brick,  cement,  coal, 
coke,  logs,  ore,  sand,  and  gravel,  and  stone  (broken,  crushed,  and 
ground)  the  existing  rates  as  increased  under  section  2  of  this 
order  shall  apply. 
Section  20  is  amended  to  read  as  follows: 

The  rates,  fares,  and  charges  to  be  increased  under  this  order 
are  those  existing  on  May  25,  1918,  including  changes  theretofore 
published  but  not  then  effective  and  not  under  suspension,  ex- 
cept where  the  Interstate  Commerce  Commission  prior  to  May 
25,  1918,  authorized  or  prescribed  rates,  fares,  and  charges  which 
shall  have  been  published  after  May  25,  1918.  and  previous  to  June 
15,  1918,  the  increases  herein  prescribed  shall  apply  thereto.  Such 
authorized  or  prescribed  rates,  fares,  and  charges  not  so  published 
shall  be  subsequently  revised  when  published  by  applying  the  in- 
creases prescribed  herein. 
Section  21  is  amended  to  read  as  follows: 

(a)  All  schedules,  viz,  tariffs  and  supplements,  covering  passen- 
ger fares  and  baggage  charges  published  under  the  provisions  of 
this  order  shall  bear  on  the  title-page  the  following  in  bold-face 
type: 

The  fares  ^  made  effective  by  this  schedule  are  initiated  by  the 
President  of  the  United  States  through  the  Director  Ceneral. 
United  States  Railroad  Administration,  and  apply  to  both  inter- 
state and  intrastate  traflfic. 

This  schedule  is  published  and  filed  on  one  day's  notice  with 
the  Interstate  Commerce  Commission  under  General  Order  No.  28 
of  the  Director  General,  United  States  Railroad  Administration, 
dated  May  25,  1918. 

2   Control   Carriers  44 
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(b)     All    schedules,    viz,    tariffs    and    supplements,    published    to 

cover  freight  rates  under  the  provisions  of  this  order  shall  bear 

on  the  title-page  one  of  the  legends  shown  below  in  bold-face  type: 

If  all  rates  therein  are  to  be  res.ricted  to  apply  on  intrastate 

traffic  only,  use  the  following: 

The  rates  made  effective  by  this  schedule  are  initiated  by 
the  President  of  the  United  States  through  the  Director  Gen- 
eral, United  States  Railroad  Administration,  and  apply  to 
intrastate  traffic  only. 

This  schedule  is  published  and  filed  on  one  day's  notice 
with  the  Interstate  Commerce  Commission  under  General 
Order  No.  28  of  the  Director  General,  United  States  Railroad 
Administration,  dated  May  25.  1918,  and  amended  June  12, 
1918. 
If  all  rates  therein  are  to  apply  on  interstate  traffic  only,  use 
the    following: 

The  rates  made  effective  by  (his  schedule  are  initiated  by 
the  President  of  the  Unied  States  through  the  Director 
General,  United  States  Railroad  Administration,  and  apply 
to  interstate  traffic  only. 

This  schedule  is  published  and  filed  on  one  day's  notice 
with  the  Interstate  Commerce  Comrhission  under  General 
Order  No.  28  of  the  Director  General,  United  States  Railroad 
Administration,  dated  Mav  25,  1918,  and  amended  .June  12, 
1918. 
If  all  rates  therein  are  to  apply  on  both  intrastate  and  intersta'e 
traffic,  use  the  following: 

The  rates  made  effective  by  this  schedule  are  initiated  by 
the  President  of  the  United  Stales  through  the  Director  Gen- 
eral, United  States  Railroad  Administration,  and  apply  to 
both  interstate  and  intrastate  traffic. 

This  schedule  is  published  and  filed  on  one  day's  notice 
with  the  Interstate  Commerce  Commission  under  General 
Order  No.  28  of  the  Director  General,  United  States  Railroad 
Administration,  dated  May  25,  1918,  and  amended  .June  12, 
1918. 
If  some  of  the  rates  therein  are  to  apply  to  interstate  traffic  and 
others  to  intrastate  traffic,  use  the  following: 

The  rates  made  effective  by  this  schedule  are  initiated  by 
the  President  of  the  United  States  through  the  Director 
General,  United  States  Railroad  Administration,  and  apply  to 
interstate  or  intrastate  traffic,  as  provided  herein. 

This  schedule  is  published  and  filed  on  one  day's  notice  with 
the    Interstate    Commerce    Commission    under    General    Order 
No.   28    of  the    Director   General,    United    States   Railroad   Ad- 
ministration, dated  May  25,  1918,  and  amended  June  12,  1918. 
Given  under  my  hand  this  the  12th  day  of  June,  1918. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.   29. 

UNITED    STATP:S    railroad   ADMINISTRATIOiV. 

W.  G.  McAdoo,  Director  General. 
Washington,  May  31,  1918. 
Whereas  certain  of  the  railroads  now  under  control  of  the  Director 
General  have  in  existence  at  this  time  agreements  with  the  Interna- 
tional Association  of  Machinists,  International  Brotherhood  of  Boil- 
ermakers, Iron  Ship  Builders  and  Helpers  of  America,  International 
Brotherhood   of  Blacksmiths  and  Helpers,   Brotherhood   Railway   Car- 
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men  of  America.  Amalgamated  Sheet  Metal  Workers'  International 
Alliance,  and  International  Brotherhood  of  Electrical  Workers  which 
provide  for  basis  of  compensation  and  regulations  of  employment; 
and 

Whereas  in  existing  circumstances  it  is  the  patriotic  duty  of  both 
officers  and  employees  of  the  railroads  under  Federal  control,  espe- 
cially during  the  present  war,  promptly  and  equitably  to  adjust  any 
controversies  which  may  arise,  thereby  eliminating  misunderstand- 
ings which  tend  to  lessen  the  efficiency  of  the  service: 

It  is  hereby  ordered,  That  the  basis  arrived  at  in  the  annexed 
understanding  between  Messrs.  A.  H.  Smith,  C.  H.  Markham,  and  R. 
H.  Aishton,  regional  directors,  representing  the  railroads  in  the  east- 
ern, southern,  and  western  territories,  which  now  have,  or  may  here- 
after have  such  schedules  or  agreements  with  the  chief  executive  of- 
ficers of  the  International  Association  of  Machinists,  International 
Brotherhood  of  Boilermakers,  Iron  Ship  Builders  and  Helpers  of  Amer- 
ica, International  Brotherhood  of  Blacksmiths  and  Helpers,  Brother- 
hood Railway  Carmen  of  America,  Amalgamated  Sheet  Metal  Workers' 
International  Alliance,  and  International  Brotherhood  of  Electrical 
Workers  be,  and  the  same  Is  hereby,  adopted  and  put  into  effect  as  of 
May  31,  1918. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 
Memorandum  of  an  Understanding  Between  Messrs.  A.  H.  Smith,  C. 
H.  Markham,  and  R.  H.  Aishton,  Regional  Directors,  representing 
the  railroads  in  their  respective  regions,  and  Mr.  A.  0.  Wharton, 
president  Railway  Employees  Department;  Mr.  J.  F.  Anderson, 
acting  president  International  Association  of  Machinists;  Mr.  Louis 
Weyand,  acting  president  International  Brotherhood  of  Boiler 
Makers,  Iron  Ship  Builders  and  Helpers  of  America;  Mr.  O.  C.  Van 
Domes,  acting  president  International  Brotherhood  of  Blacksmiths 
and  Helpers;  Mr.  F.  H.  Knight,  acting  president  Brotherhood  of 
Railway  Carmen  of  America;  Mr.  Otto  E.  Hoard,  acting  president 
Amalgamated  Sheet  Metal  Workers'  International  Alliance;  Mr. 
Frank  J.  McNvlty,  president  International  Brotherhood  of  Electri- 
cal Workers. 

It  is  understood  that  all  controversies  growing  out  of  the  inter- 
pretation or  application  of  the  provisions  of  the  wage  schedules  or 
agreements  which  are  not  promptly  adjusted  by  the  officials  and  the 
employees  on  any  one  of  the  railroads  operated  by  the  Government 
shall  be  disposed  of  in  the  following  manner: 

1.  There  shall  be  at  once  created  a  commission,  to  be  known  as 
Railway  Board  of  Adjustment  No.  2,  to  consist  of  12  members,  6 
to  be  selected  by  the  said  regional  directors  and  compensated  by  the 
railroads,  and  one  each  by  the  chief  executive  officer  of  each  of  the 
six  organizations  of  employees  hereinbefore  named  and  compensated 
by  such  organizations. 

2.  This  Board  of  Adjustment,  No.  2,  shall  meet  In  the  city  of 
Washington   within   10   days  after   the  selection   of   its   members   and 
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elect  a  chairman  and  vice  chairman,  who  shall  be  members  of  the 
board.  The  chairman  or  vice  chairman  will  preside  at  meetings  of 
the  board,  and  both  will  be  required  to  vote  upon  the  adoption  of  all 
decisions  of  the  board. 

3.  The  board  shall  meet  regularly  at  stated  times  each  month  and 
continue  in  session  until  all  matters  before  it  are  considered. 

4.  Unless  otherwise  mutually  agreed,  all  meetings  of  the  board 
shall  be  held  in  the  city  of  Washington:  Provided,  That  the  board 
shall  have  authority  to  empower  two  or  more  of  its  members  to  con- 
duct hearings  and  pass  upon  controversies  when  properly  submitted 
at  any  place  designated  by  the  board:  Provided  further.  That  such 
subdivision  of  the  board  will  not  be  authorized  to  make  final  decision. 
All  decisions  shall  be  made  and  approved  by  the  entire  board,  as  here- 
in provided. 

5.  Should  a  vacancy  occur  in  the  board  for  any  cause,  such  va- 
cancies shall  be  immediately  filled  by  the  same  appointive  authority 
which  made  the  original  selection. 

6.  (Article  6  left  blank  in  this  memorandum  because 
article  6  for  Railway  Board  of  Adjustment  No.  1  refers  to 
matters  pertaining  to  the  Commission  of  Eight.  In  order  that 
all  other  articles  in  this  Memorandum  of  Understanding  may 
bear  the  same  numbers  as  similar  articles  for  Railway  Board 
of  Adjustment  No.  1,  article  No.  6  has  been  left  blank.) 

7.  The  Board  of  Adjustment  No.  2  shall  render  decisions  on  all 
matters  in  dispute  as  provided  in  the  preamble  hereof  and  when 
properly  submitted  to  the  board. 

8.  The  broad  question  of  wages  and  hours  will  be  considered  by 
the  Railroad  Wage  Commission,  but  matters  of  controversies  arising 
from  interpretations  of  wage  agreements,  not  including  matters  passed 
upon  by  the  Railroad  Wage  Commission,  shall  be  decided  by  the  Rail- 
way Board  of  Adjustment  No.  2,  when  properly  presented  to  it. 

9.  Wages  and  hours,  when  fixed  by  the  Director  General,  shall 
be  incorporated  into  existing  agreements  on  the  several  railroads,  and 
should  differences  arise  between  the  management  of  the  employees  of 
any  of  the  railroads  as  to  such  incorporation,  such  questions  of  dif- 
ference shall  be  decided  by  the  Railway  Board  of  Adjustment  No.  2, 
when  properly  presented,  subject  always  to  review  by  the  Director  Gen- 
eral. 

10.  Personal  grievances  or  controversies  arising  under  interpreta- 
tion of  wage  agreements,  and  all  other  disputes  arising  between  of- 
ficials of  a  railroad  and  its  employees,  covered  by  this  understanding, 
will  be  handled  in  their  usual  manner  by  general  committees  of  the 
employees  up  to  and  including  the  chief  operating  officer  of  the  rail- 
road (or  some  one  ofRcially  designated  by  him),  when,  if  an  agree- 
ment is  not  reached,  the  chairman  of  the  general  committee  of  em- 
ployees may  refer  the  matter  to  the  chief  executive  officer  of  the 
organization  concerned,  and  if  the  contention  of  the  employees'  com- 
mittee is  approved  by  such  executive  officer,  then  the  chief  operating 
officer  of  the  railroad  and  the  chief  executive  officer  of  the  organiza- 
tion concerned  shall  refer  the  matter,  with  all  supporting  papers,  to 
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the  Director  of  the  Division  of  Labor  of  the  United  States  Railroad 
Administration,  who  will  in  turn  present  the  case  to  the  Railway 
Board  of  Adjustment  No.  2,  which  board  shall  promptly  hear  and 
decide  the  case,  giving  due  notice  to  the  chief  operating  officer  of  the 
railroad  interested  and  to  the  chief  executive  officer  of  the  organiza- 
tion concerned  of  the  time  set   for  hearing. 

11.  No  matter  wil'  be  considered  by  the  Railway  Board  of  Adjust- 
ment No.  2,  unless  officially  referred  to  it  in  the  manner  herein  pre- 
scribed. 

12.  In  hearings  before  the  Railway  Board  of  Adjustment  No.  2, 
in  mattens  properly  submitted  for  its  consideration,  the  railroad  shall 
be  represented  by  such  person  or  persons  as  may  be  designated  by 
the  chief  operating  officer,  and  the  employees  shall  be  represented 
by  such  person  or  persons  as  may  be  designated  by  the  chief  execu- 
tive officer  of  the  organization  concerned. 

13.  All  clerical  and  office  expense  will  be  paid  by  the  United 
States  Railroad  Administration.  The  railroad  directly  concerned  and 
the  organization  involved  in  a  hearing  will,  respectively,  assume  any 
expense  incurred  in  presenting  a  case. 

14.  In  each  case  an  effort  should  be  made  to  present  a  joint  con- 
crete statement  of  facts  as  to  any  controversies,  but  the  board  is  fully 
authorized  to  require  information  in  addition  to  the  concrete  state- 
ment of  facts,  and  may  call  upon  the  chief  operating  officer  of  the 
railroad  or  the  chief  executive  officer  of  the  organization  concerned 
for  additional  evidence,  either  oral  or  written. 

15.  All  decisions  of  the  Railway  Board  of  Adjustment  No.  2  shall 
be  approved  by  a  marjority  vote  of  all  members  of  the  board. 

16.  After  a  matter  has  been  considered  by  the  board,  and  in  the 
event  a  majority  vote  can  not  be  obtained,  then  any  six  members  of 
the  board  may  elect  to  refer  the  matter  upon  which  no  decision  has 
been  reached  to  the  Director  General  of  Railroads  for  a  final  decision. 

17.  The  Railway  Board  of  Adjustment  No.  2,  shall  keep  a  com- 
plete and  accurate  record  of  all  matters  submitted  for  its  considera- 
tion and  of  all  decisions  made  by  the  board. 

18.  A  report  of  all  cases  decided,  including  the  decision,  will 
be  filed  with  the  Director,  Division  of  Labor  of  the  United  States 
Railroad  Administration,  with  the  chief  operating  officer  of  the  rail- 
road affected,  the  several  regional  directors,  and  with  the  chief  execu- 
tive officers  of  the  organizations  concerned. 

19.  This  understanding  shall  become  effective  upon  its  approval 
by  the  Director  General  of  Railroads  and  shall  remain  in  full  force 
and  effective  during  the  period  of  the  present  war,  and  thereafter, 
unless  a  majority  of  the  regional  directors,  on  the  one  hand,  as  rep- 
resenting the  railroads,  or  a  majority  of  the  chief  executive  officers 
of  the  organizations,  on  the  other  hand,  as  representing  the  em- 
ployees, shall  desire  to  terminate  the  same,  which  can,  in  these  cir- 
cumstances, be  done  on  thirty    (30)    days'   formal  notice,  or  shall  be 
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terminated  by  the  Director  General  himself,  at  his  discretion,  on  thirty 
(30)   days'  formal  notice. 

A.  H.  Smith, 
C.  H.  Mark  HAM, 
R.  H.  AisiiTox, 
Regional  Directors  for  the  Railroads   under  Government  Control. 

A.   O.  Wharton, 
President  Railway  Employees'  Department. 
J.  F.  Anderson, 
Acting  President  International  Associatloii  of  Machinists. 

Louis   Weyand, 
Acting  President  International  Brotherhood  of  Boiler 

Makers,  Iron  Ship  Builders  and  Helpers  of  America. 
G.  C.  Van  Dornes, 
Actijig  President  International  Brotherhood 

of  Blacksmiths  and  Helpers. 
F.  H.  Knight, 
Acting  President  Brothjerhood  Railway  Carmen  of  AmeiHca. 

Otto  E.  Hoard, 
Acting  President  Amalgamated  Sheet  Metal  Workers' 

International  Alliance. 
Frank  J.  McNui^ty, 
President  International  Brotherhood  of  Electrical  Workers. 
Note. — The  foregoing  Memorandum  of  an  Understanding  has  been 
signed  for  certain   of  the   organizations  by  "acting  president."     This 
was   made   necessary   by  the   inability   of  the   presidents   of   these   or- 
ganizations  to   be   present   in   person.     The  signatures   of   the   acting 
presidents  have  been  properly  authorized  and  are  accepted  by  the  or- 
ganizations as  though   signed   by  the  presidents. 
Approved. 

W.  G.  McAdoo, 
Director  General  of  Ruilroads. 

GENERAL  ORDER  NO.   30. 

United  States  Railroad  Administration. 

Office  of  the  Director  General. 

Washington,  June  12,  1918. 

Settlement  of  Inter-road  Bills  and  Accounts. 

Effective  July  1,   1918,  the  following  regulations  shall  govern  the 

settlement  of  all  inter-road  bills,  statements,   and   accounts  rendered 

by  one  carrier  under  Federal  control  against  or  for  account  of  another 

carrier  under  such  control. 

(1)  Settlements  by  vouchers  and  the  drawing  of  drafts  in  settle- 
ment of  individual  inter-road  bills,  statements,  and  accounls 
rendered  by  one  carrier  under  Federal  control  against  another 
carrier  uner  such  control,  except  as  provided  for  in  paragraph 
(2)  hereof,  shall  be  discontinued. 

(2)  The  regulations  herein  prescribed  shall  not  include: 

(a)    Settlement  of  accounts  between  a  carrier  under  Federal  con- 
trol and  a  carrier  not  under  such  control. 
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(b)    Settlement  of  accounts  between  carriers  udner  Federal  con- 
trol  for  transactions  which  do   not   properly  belong  on  the 
Federal  books  of  ei;her  carrier  interested. 
(?')     Each  bill,  statement,  or  account  made  and  rendered  by  one 
carrier  under   Federal  control  against  or  in  favor  of  another 
carrier  under  such  control,  and   forwarded  on  and  after  July 
1,  1918,  shall  be  plainly  stamped  on  the  face  thereof,  as  fol- 
lows. "Included  in  settlement,  month  of 19—''  Such 

stamp  shall  indicate  the  month  in  which  the  amount  repre- 
sented by  the  account  will  be  included  for  settlement  by  the 
carrier  rendering  the  account,  and  it  shall  be  included  in  the 
same  month's  settlement  account  by  (he  receiving  carrier.  No 
No  such  hill,  statement,  or  account  made  and  rendered  in  one 
month  shall  be  back-dated  for  a  prior  month. 

(4)  On  the  first  of  each  month  each  carrier  shall  prepare  and  ren- 
der each  other  carrier  with  which  it  has  inter-road  transac- 
tions, as  a  basis  for  a  settlement  for  the  month  just  onded,  a 
statement  of  debts  and  credits,  in  abstracts,  showing  the  nature 
and  total  of  each  bill,  statement,  or  account  forwarded  by  it 
to  each  other  carrier  during  the  preceding  month. 

(5)  There  shall  be  opened  as  of  .July  1,  1918,  on  the  Federal  books 
of  each  carrier,  a  clearance  or  settlement  account  with  each 
other  carrier  under  Federal  control  with  which  it  has  inter- 
road  transactions. 

(6)  As  inter-road  bills,  statements,  or  accounts  are  made  and  ren- 
dered they  shall  be  charged  or  credited  as  the  case  may  be, 
through  the  clearance  or  settlement  account  prescribed  in  the 
preceding  paragraph. 

(7)  As  inter-road  bills,  statements,  or  accounts  are  received  they 
shall  be: 

(a)  Examined  as  to  correctness,  as  prescribed  in  General  Order 
No.  20; 

(b)  Charged  or  credited  to  the  appropriate  operating  or  other 
account; 

(c)  Credited  or  charged  (as  the  case  may  be)  by  the  receiving 
carrier  to  the  carrier  originating  the  account  through  the 
appropriate  clearance  or  settlement  account  prescribed  in 
paragraph   (5)   hereof. 

(8)  The  total  of  each  statement  for  a  given  month  shall  be  ac- 
cepted as  rendered,  and  on  or  before  the  fifteenth  day  of  each 
month  subsequent  to  that  for  which  such  statement  was  ren- 
dered the  creditor  carrier  shall  draw  upon  the  debtor  carrier 
for  the  balance  between  the  two  statements  exchanged  by  them. 

(9)  In  the  event  the  statement  referred  to  in  paragraph  (4)  indi- 
cates that  the  originating  carrier  has  charged  or  credited  the 
other  carrier  with  a  bill,  statement,  or  account  which  has  not 
been  received,  the  carrier  to  which  the  statement  is  rendered 
shall  accept  the  account  and  credit  or  debit  the  originating 
carrier  therewith 'to  the  debit  or  credit  of  a  suspense  account. 
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Such  receiving  carrier  shall  immediately  take  the  matter  up 
with  the  originating  carrier  for  the  purpose  of  locating  the 
missing  bill,  statement,  or  account.  If  it  be  found  (hat  such 
amount  was  included  in  the  statement  in  error,  adjustment 
shall  be  made  therefor  in  a  subsequent  statement.  If  manifest 
errors  be  found  in  such  statements  by  a  receiving  carrier,  the 
attention  of  the  originating  carrier  shall  be  called  thereto  and 
such  error  or  errors  shall  be  adjusted  in  Ihe  statement  for  the 
subsequent  month. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  31. 
United  States  Railroad  Administration 
Office  of  the  Director  General 

Washington.  D.  C,  June  12,  1918. 
Effective  July  1,  1918,  the  following  rules  and  regulations  shall 
govern  the  accounting  for  the  use  of  equipment  or  facilities  of  one  car- 
rier under  Federal  control  by  or  for  the  account  of  another  carrier  un- 
der such  control,  provided,  nothing  herein  contained  shall  be  construed 
to  warrant  the  discontinuance  of  the  keeping,  rendition  and  settlement 
of  such  accounts  by  a  carrier  under  Federal  control  in  favor  of  or 
against  a  carrier  not  under  Federal  control,  in  the  same  manner  as 
heretofore. 

I.  Hire  of  Freight  and  Passenger  Train  Equipment. 

1.  The  practice  of  recording,  computing  and  paying  per  diem, 
mileage,  or  rental  for  the  use  of  freight  and  passenger  train 
cars  of  one  carrier  under  Federal  control  by  or  for  account 
of  another  carrier  under  Federal  control,  and  the  adjustment  of 
differences,  reclaims,  etc.,  between  such  carriers  which  clearly 
relate  to  transactions  incurred  on  or  after  January  1,  1918, 
shall  be  discontinued. 

2.  Junction  cards,   interchange  reports,  location   records,  and   all 

other  records  and  reports  necessary  to  determine  the  location 
of  equipment  shall  be  kept,  rendered,  and  compiled  as  hereto- 
fore. 

II.  Joint  Facilities — Bills  for  Use  of. 

3.  Effective  with  costs  incurred  on  and  after  July  1,  1918,  bills  ren- 

dered  by   one   carrier   under   Federal   control   against  another 
carrier  under  such  control  for  maintaining  and  operating  (in- 
cluding taxes  and  rental)   tracks,  yards,  terminals  and  other 
facilities,  including  costs  to  operate  equipment  used  therein, 
shall  be  computed,  rendered,  charged  and  paid  on  the  follow- 
ing bases, 
(a)     In  cases  where  the  tenancy  is  not  changed  under  Govern- 
ment operations:     The  total  cost  of  maintenance,  operation, 
taxes  and  rental,  as  provided  for  under  existing  agreements, 
and  the  amounts  thereof  borne  by  each  user,  for  a  period 
not  less  than  six  months  ended  December  31,  1917,  shall  be 
determined  by  the  owning  or  operating  carrier.    From  such 
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costs,  the  percentage  of  the  total  borne  by  each  user  to  the 
total  costs  shall  be  determined.  The  percentages  thus  deter- 
mined shall  be  applied  monthly  to  the  total  costs  incurred 
on  and  after  July  1,  1918,  and  bills  shall  be  rendered  and 
paid  on  the  results  thus  obtained. 

(b)  In  cawes  where  tenants  or  users  are  admitted  to  facilities 
not  heretofore  jointly  used:  Federal  Managers  of  the  facili- 
ties to  be  jointly  used  shall  determine,  as  between  them- 
selves, a  fair  and  equitable  arbitrary  basis  for  the  apportion- 
ment of  the  total  costs  of  maintenance,  operation,  taxes  and 
rental  which  should  be  paid  by  each  tenant.  Such  basis 
shall  thereafter  during  the  period  of  Federal  control  be  used 
by  the  owning  carrier  as  a  basis  for  preparation  and  rendi- 
tion of  bills  against  the  tenants  or  users,  and  such  tenants 
or  users  shall  pay  such  bills  as  rendered. 

(c)  In  cases  where  the  number  of  tenants  or  users  of  facilities 
now  used  by  tenants  under  agreements  with  owners  is  in- 
creased or  decreased:  The  literal  compliance  with  the  terms 
of  such  agreements  shall  be  temporarily  suspended,  for  the 
period  of  Federal  control,  and  a  fair  and  equitable  basis  of 
use  shall  be  determined  as  prescribed  in  paragraph  (b)  pre- 
ceding, except  that  due  regard  shall  be  given  to  the  terms  of 
existing  agreements  in  fixing  such  arbitrary  basis. 

(b)    In  cases  where  a  lump  sum  charge  has  been  made  by  an  own- 
ing or  operating  carrier  which  is  under  Federal  Control  for 
the  use  of  a  facility  used  by  another  carrier  which  is  under 
such  control,  such  bills  for  the  lump  sum  charge  shall  be 
rendered    and    paid   during   Federal    control    as   heretofore; 
provided,  however,  if  there  be  a  change  in  such  tenancy  by 
the  admittance  of  other  tenants  or  otherwise,  and  the  con- 
tractual basis  upon  which  the  lump  sum  charge  is  made  be 
disturbed  thereby,  an  arbitary  basis  of  charge  by  the  owner 
against  the   tenant  or  tenants  shall  be   determined   as   pre- 
scribed  in   paragraph    (b)    hereof. 
Details  therefore  required  in  support  of  joint  facilities,  bills, 
statements   and    accounts   shall   be    discontinued,    except   that 
such  bills  shall  show  the  totals  chargeable  and  creditable,  to 
the   primary    operating   revenue,    expense,   tax   and    rental   ac- 
counts prescribed  by  the  Interstate  Commerce  Commission,  or 
which  may  hereafter  be  prescribed. 

If  materials  and  supplies,  the  value  of  which  is  carried  in  the 
accounts  of  one  carrier  under  Federal  control  be  used  by  an- 
other carrier  under  such  control  for  maintaining  or  operating 
equipment  or  facilities  jointly  used,  the  value  at  which  such 
materials  and  supplies  are  carried  in  the  accounts  of  the 
carrier  furnishing  them  shall  be  billed  against  and  paid  for  by 
the  carrier  using  them  as  heretofore,  except  that  percent- 
ages for  overheads  and  other  carrying  expenses  shall  not  be 

added  to  the  cost  thereof. 

W.  G.  McAdoo, 

Director  General  of  Railroads. 
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addendum  to  supplement  no.  4  to  general  order  no.  27. 

United  States  Railroad  Administration, 
W.  G.  McAdoo,  Director  General  of  Railroads. 


Washington,  D.  C,  September  1,  1918. 
Effective  September  1,  1918,  superseding  General  Order  No.  27  and 
in  lieu  thereof,  as  to  the  employees  herein  named,  the  following  rates 
of  pay  and  rules  for  coach  cleaners  are  hereby  ordered: 

Article  I. 

RATES   OF  PAY. 

(a)  For  coach  cleaners  who  were  on  January  1,  1918,  prior  to  the 
application  of  General  Order  No.  27,  receiving  less  than  sixteen  (16) 
cents  per  hour,  establish  a  basic  minimum  rate  of  sixteen  (16)  cents 
per  hour,  to  this  basic  minimum  rate  and  all  hourly  rates  of  six- 
teen (16)  cents  and  above,  add  twelve  (12)  cents  per  hour,  establish- 
ing a  minimum  rate  of  twenty-eight  (28)  cents  per  hour,  provided 
that  the  maximum  shall  not  exceed  forty  (40)   cents  per  hour. 

(b)  All  coach  cleaners  shall  be  paid  on  the  hourly  basis. 

Article  II. 

PRESERVATION  OF  RATES. 

(a)  The  minimum  rates  and  all  rates  in  excess  thereof,  as  herein 
established,  and  higher  ra,tes  'which  haVe  been  authorized  since 
January  1,  1918,  except  by  General  Order  No.  27,  shall  be  preserved. 

(&)  Coach  cleaners  temporarily  or  permanently  assigned  to  higher- 
rated  positions  shall  receive  the  higher  rates  while  occupying  such 
positions;  coach  cleaners  temporarily  assigned  to  lower-rated  posi- 
tions shall  not  have  their  rates  reduced. 

Article  III. 

HOURS  OF  service. 

Eight  consecutive  hours,  exclusive  of  the  meal  period,  shall  con- 
stitute a  day's  work. 

Article  IV. 
overtime. 

(a)  Where  there  is  no  existing  agreement  or  practice  more  favor- 
able to  the  employees,  overtime  will  be  computed  for  the  ninth  and 
tenth  hour  of  continuous  service,  pro  rata  on  the  actual  minute  basis, 
and  thereafter  at  the  rate  of  time  and  one-half  time.  Even  hours 
will  be  paid  for  at  the  end  of  each  pay  period;  fractions  thereof  will 
be  carried  forward. 

(b)  Coach  cleaners  will  not  be  required  to  suspend  work  during 
regular  hours  to  absorb  overtime. 
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Article  V. 

APPLICATION. 

The  rates  of  pay  and  rules  herein  established  shall  be  Incorporated 
into  existing  agreements  on  the  several  railroads. 

W.  G.  McAiKK), 
Director  General  of  Railroads. 

SUPPLEMENT   NO.   5  TO   GENERAL   ORDER   NO.   27. 

United  Statks  Railkoad  Administration. 

W.  G.  McAdoo,  Director  General  of  Railroads. 


Washington,  D.  C,  August  9,  1918. 
Effective  August  1,  1918,  the  wages,  hours  and  other  conditions  of 
employment  of  employees  of  the  Operating  Department  of  the  Pullman 
Company  will  be  the  same  as  those  fixed  In  Supplement  No.  4  to 
General  Order  No.  27  for  corresponding  classes  of  railroad  employees, 
but  none  of  the  provisions  named  therein  will  be  retroactive  prior  to 
August  1,  1918. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

SUPPLEMENT  NO.   6  TO  GENERAL  ORDER  NO.  27. 

United  States  Railroad  Administration. 

W.  G.  McAdoo,  Director  General  of  Railroads. 


Washington,  D,  C,  August  30,  1918. 

In  General  Order  No.  27  and  supplements  thereto,  and  in  certain 
memoranda  of  understanding  creating  Railway  Boards  of  Adjustment 
put  in  effect  by  General  Orders  No.  13  and  No.  29,  methods  have  been 
provided  for  interpretation  of  wage  orders  issued  by  the  Director 
General  upon  recommendations  of  such  boards  and  the  Division  of 
Labor,  "subject  always  to  review  by  the  Director  General."  For 
the  purpose  of  affording  prompt  interpretations  of  all  wage  orders 
issued  by  the  Director  General,  the  duties  and  authority  of  the  Board 
of  Railroad  Wages  and  Working  Conditions  are  hereby  extended  to 
include  investigations  and  recommendations  to  the  Director  General 
of  interpretations  of  all  such  wage  orders,  when  requested  to  do  so 
by  the  Director  of  the  Division  of  Labor. 

It  should  be  understood  by  railroad  employees  that  it  Is  im- 
practicable to  give  interpretation  on  exparte  statement,  to  the  thousands 
who  request  information  as  to  the  manner  In  which  wage  orders  should 
be  applied  in  Individual  cases.  Operating  officials  of  the  railroads  are 
required  to  place  wage  orders  in  effect  fairly  and  equitably,  and  should 
differences  of  opinion  arise  necessitating  a  formal  interpretation,  the 
matter  will  be  disposed  of  In  the  following  manner: 

When  a  wage  order  is  placed  in  effect  in  a  manner  with  which  an 
employee,  or  the  employee's  committee  disagrees,  a  joint  statement 
quoting  the  language  of  the  wage!  order,  and  including  the  contentions 
of  employees  and  the  contentions  of  officials,  signed  by  the  represent- 
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atives  of  the  employees  and  the  officials,  will  be  transmitted  to  the 
Director  of  Labor,  who  will  record  and  transmit  same  to  the  Board 
of  Railroad  Wages  and  Working  Conditions,  which  will  promptly 
investigate  and  make  recommendation  to  the  Director  General.  Upon 
the  receipt  of  interpretation  from  the  Director  General,  the  Director 
of  Labor  will  transmit  such  interpretation  to  the  Railway  Boards  of 
Adjustment  for  their  information  and  guidance,  in  the  application  of 
such  interpretation  to  existing  conditions,  or  to  questions  arising  from 
the  incorporation  of  the  order  as  so  interpreted  into  existing  agree- 
ments on  all  railroads  under  Federal  control.  As  occasion  demands, 
all  interpretations  will  be  printed  and  given  general  publicity,  for  the 
purpose  of  communicating  the  information  to  all  concerned,  and  thus 
avoiding  the  necessity  of  duplication  of  interpretations. 

On  and  after  September  1st,  1918,  any  disagreement  between  the 
employees  and  the  officials,  over  the  application  of  any  wage  order, 
will  be  submitted  to  the  Director  of  Labor,  as  outlined  above,  but  In 
order  promptly  to  dispose  of  all  requests  for  interpretations  previously 
presented  to  the  Division  of  Labor,  or  to  the  Boards  of  Adjustment, 
such  requests  will  be  immediately  recorded  and  transmitted  to  the 
Board  of  Railroad  Wages  and  Working  Conditions  by  the  Director  of 
Labor. 

Nothing  herein  contained  revokes  authority  granted  to  the  Division 
of  Labor  of  Railway  Boards  of  Adjustment  in  determining  disputes 
arising  In  connection  with  the  application  of  interpretations  of  wage 
orders  to  existing  conditions,  or  in  conection  with  the  incorporation 
of  such  Interpretations  into  existing  agreements. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

SUPPLEMENT  NO.   7   TO   GENERAL   ORDER   NO.   27. 

United  States  Railroad  Administration. 

W.  G.  McAdoo,  Director  General  of  Railroads. 


Washington,  D.  C,  September  1,  1918. 
Effective  September  1,  1918,  superseding  General  Order  No.  27, 
and  in  lieu  thereof,  as  to  the  employees  herein  named,  the  following 
rates  of  pay  and  rules  for  overtime  and  working  conditions  for  all 
clerical  forces  in  all  departments,  and  for  certain  employees  in  sta- 
tions, storage  or  terminal  warehouses,  docks,  storehouses,  shops,  and 
yards,  upon  railroads  under  Federal  control,  are  hereby  ordered: 

Article  I. 
bates  of  pay. 
(a)  For  all  employees  who  devote  a  majority  of  their  time  to 
clerical  work  of  any  description,  including  train  announcers,  gate- 
men,  checkers,  baggage  and  parcel  room  employees,  train  and  engine 
crew  callers,  and  the  operators  of  all  office  or  station  equipment  de- 
vices (excepting  such  as  come  within  the  scope  of  existing  agree- 
ments or  those  hereafter  negotiated  with  the  railroad  telegraphers), 
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establish  a  basic  minimum  rate  of  sixty-two  dollars  and  fifty  cents 
($62.50)  per  month;  and  to  this  basic  minimum  rate  and  all  rates  of 
sixty-two  dollars  and  fifty  cents  ($62.50)  and  above,  in  effect  as  of 
January  1,  1918,  prior  to  the  application  of  General  Order  No.  27, 
add  twenty-five  (25)  dollars  per  month,  establishing  a  minimum 
rate  of  eighty-seven  dollars  and  fifty  cents  ($87.50)   per  month. 

(b)  This  order  shall  apply  to  chief  clerks,  foremen,  subforemen, 
and  other  similar  supervisory  forces  of  employees  herein  provided 
for. 

(c)  For  office  boys,  messengers,  chore  boys,  and  other  employees 
under  eighteen  (18)  years  of  age  filling  similar  positions,  and  sta- 
tion attendants,  establish  a  basic  minimum  rate  of  twenty  (20)  dollars 
per  month,  and  to  this  basic  minimum  rate  and  all  rates  of  twenty 
(20)  dollars  per  month  and  above,  in  effect  as  of  January  1,  1918, 
prior  to  the  application  of  General  Order  No.  27,  add  twenty-five 
(25)  dollars  per  month,  establishing  a  minimum  rate  of  forty-five  (45) 
dollars  per  month. 

id)  For  all  other  employees  not  otherwise  classified,  such  as  jani- 
tors, elevator  and  telephone  switchboard  operators,  office,  station,  and 
warehouse  watchmen,  establish  a  basic  minimum  rate  of  forty-five 
(45)  dollars  per  month,  and  to  this  basic  minimum  rate  and  all  rates 
of  forty-five  (45)  dollars  per  month  and  above,  in  effect  as  of  Janu- 
ary 1,  1918,  prior  to  the  application  of  the  General  Order  No.  27,  add 
twenty-five  (25)  dollars  per  month,  establishing  a  minimum  rate  of 
seventy   (70)    dollars  per  month. 

(e)  The  same  Increases  provided  for  in  sections  (a),  (5),  (c). 
and  id)  of  this  article,  shall  apply  to  employees  named  therein  paid 
on  any  other  basis. 

(/)  The  wages  for  new  positions  shall  be  In  conformity  with  the 
wage  for  positions  of  similar  kind  or  class  where  created. 

Article  IL 
stationary  engineers  ( steam),  firemen,  and  power-house  oilers. 

(a)  For  all  stationary  engineers  (steam),  establish  a  basic  mini- 
mum rate  of  eighty-five  (85)  dollars  per  month,  and  to  this  basic 
minimum  rate,  and  all  rates  of  eighty-five  (85)  dollars  and  above,  in 
effect  as  to  January  1,  1918,  prior  to  the  application  of  General  Order 
No.  27,  add  twenty-five  (25)  dollars  per  month,  establishing  a  mini- 
mum rate  of  one  hundred  ten   (110)   dollars  per  month. 

(b)  This  order  shall  apply  to  chief  stationary  engineers. 

(c)  For  all  stationary  firemen  and  power-house  oilers,  establish  a 
basic  minimum  rate  of  sixty-five  (65)  dollars  per  month,  and  to  this 
basic  minimum  rate,  and  all  rates  of  sixty-five  (65)  dollars  and  above, 
in  effect  as  of  January  1,  1918,  prior  to  the  application  of  General 
Order  No.  27,  add  twenty-five  (25)  dollars  per  month,  establishing  a 
minimum  rate  of  ninety  (90)  dollars  per  month. 
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Article  III. 

LOCOMOTIVE   BOILER  WASHERS. 

For  all  locomotive  boiler  washers  who  were  on  January  1,  1918, 
prior  to  the  application  of  General  Order  No.  27,  receiving  less  than 
twenty-six  (26)  cents  per  hour,  establish  a  basic  minimum  rate  of 
twenty-six  (26)  cents  per  hour,  and  to  this  basic  minimum  rate,  and 
all  hourly  rates  of  twenty-six  (26)  cents,  and  above,  add  12  (12) 
cents  per  hour,  establishing  a  minimum  rate  of  thirty-eight  (38) 
cents  per  hour,  provided  that  the  maximum  shall  not  exceed  fifty 
(50)   cents  per  hour. 

Article  IV. 

POWER  TRANSFER  AND  TURNTABLE  OPERATORS. 

For  all  operators  of  power-driven  transfer  and  turntables  who 
were  on  January  1,  1918,  prior  to  the  application  of  General  Order 
No.  27,  receiving  less  than  twenty-one  (21)  cents  per  hour,  establish 
a  basic  minimum  rate  of  twenty-one  (21)  cents  per  hour,  and  to  this 
basic  minimum  rate,  and  all  hourly  rates  of  twenty-one  (21)  cents 
and  above,  add  twelve  (12)  cents  per  hour,  establishing  a  minimum 
rate  of  thirty-three  (33)  cents  per  hour,  provided  that  the  maximum 
shall  not  exceed  forty-five  (45)  cents  per  hour. 

Article  V. 

SHOP,     ROUNDHOUSE,     STATION,     STOREHOUSE,     AND    WAREHOUSE     EMPLOYEES. 
(EXCEPT  EMPLOYEES  PROVIDED  FOR  IN  HARBOR  AWARDS.) 

(«)  For  all  laborers  employed  in  and  around  shops,  roundhouses, 
stations,  storehouses,  and  warehouses  (except  employees  provided 
for  in  harbor  awards),  such  as  engine  watchmen  and  wipers,  fire 
builders,  ash-pit  men,  boiler  washer  helpers,  flue  borers,  truckers, 
stowers,  shippers,  coal  passers,  coal-chute  men,  etc.,  who  were  on  Jan- 
uary 1,  1918,  prior  to  the  application  of  General  Order  No.  27,  receiv- 
ing less  than  nineteen  (19)  cents  per  hour,  establish  a  basic  minimum 
rate  of  nineteen  (19)  cents  per  hour,  and  to  this  basic  minimum  rate, 
and  all  hourly  rates  of  nineteen  (19)  cents  and  above,  add  twelve 
(12)  cents  per  hour,  establishing  a  minimum  rate  of  thirty-one  (31) 
cents  per  hour,  provided  that  the  maximum  shall  not  exceed  forty- 
three  (43)  cents  per  hour. 

(ft)  For  all  common  labor  in  the  departments  herein  referred  to 
and  not  otherwise  provided  for,  who  were  on  January  1,  1918,  prior 
to  the  application  of  General  Order  No.  27,  receiving  less  than  six- 
teen (16)  cents  per  hour,  establish  a  basic  minimum  rate  of  sixteen 
(16)  cents  per  hour,  and  to  this  basic  minimum  rate  and  all  hourly 
rates  of  sixteen  (16)  cents  and  above,  add  twelve  (12)  cents  per 
hour,  establishing  a  minimum  rate  of  twenty-eight  (28)  cents  per 
hour,  provided  that  the  maximum  shall  not  exceed  forty  (40)  cents 
per  hour. 
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Article  VI. 

MONTHLY,    WEEKLY,    OR    DAILY    BATES. 

For  all  monthly,  weekly,  or  daily  rated  employees  In  the  depart- 
ments herein  referred  to  and  not  otherwise  provided  for,  Increase  the 
rates  in  effect  as  of  January  1,  1918,  prior  to  the  application  of  Gen- 
eral Order  No.  27,  on  the  basis  of  twenty-five   (25)   dollars  per  month. 

Abticle  VII. 

MAXIMUM    MONTHLY    WAGE. 

No  part  of  the  increases  provided  for  in  this  order  shall  apply  to 
establish  a  salary  in  excess  of  two  hundred  fifty  (250)  dollars  per 
month. 

PRESERVATION   OF  BATES. 

(a)  The  minimum  rates,  and  all  rates  in  excess  thereof,  as  herein 
established,  and  higher  rates  which  have  been  authorized  since  Jan- 
uary 1,  1918,  except  by  General  Order  No.  27,  shall  be  preserved. 

(6)  Employees  temporarily  or  permanently  assigned  to  higher- 
rated  positions  shall  receive  the  higher  rates  while  occupying  such 
positions;  employees  temporarily  assigned  to  lower-rated  positions 
shall  not  have  their  rates  reduced. 

Article  IX. 

EXCEPTION. 

The  provisions  of  this  order  will  not  apply  in  cases  where  amounts 
less  than  thirty  (30)  dollars  per  month  are  paid  to  individuals  for 
special  service  which  only  takes  a  portion  of  their  time  from  outside 
employment  or  business. 

Abticle  X. 

HOURS  OF  service:. 

Eight  (8)  consecutive  hours,  exclusive  of  the  meal  period,  shall 
constitute  a  day's  work. 

Article  XI. 

OVEBTIME  AND  CALLS. 

(a)  Where  there  is  no  existing  agreement  or  practice  more  favor- 
able to  the  employees,  overtime  shall  be  computed  for  the  ninth  and 
tenth  hour  of  continuous  service,  pro  rata  on  the  actual  minute  basis, 
and  thereafter  at  the  rate  of  time  and  one-half  time.  Even  hours 
will  be  paid  for  at  the  end  of  each  pay  period;  fractions  thereof  will 
be  carried  forward. 

(ft)  When  notified  or  called  to  work,  outside  of  established  hours, 
employees  will  be  paid  a  minimum  allowance  of  three  hours. 

(c)  Employees  will  not  be  required  to  suspend  work  during  regu- 
lar hours  to  absorb  overtime. 
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Article  XII. 

rROMOTION    AND    SENIORITY. 

(a)  Promotions  shall  be  based  on  ability,  merit,  and  seniority: 
ability  and  merit  being  sufficient,  seniority  shall  prevail,  except, 
however,  that  this  provision  shall  not  apply  to  the  personal  office 
forces,  of  such  officers  as  superintendent,  train  master,  division  en- 
gineer, master  mechanic,  general  freight  or  passenger  agent,  or  their 
superiors  in  rank  and  executive  officers.  The  management  shall  be  the 
judge,  subject  to  an  appeal,  as  provided  in  Article  XIII. 

(&)  Seniority  will  be  restricted  to  each  classified  department  of 
the  general  and  other  offices  and  of  each  superintendent's  or  master 
mechanic's  division. 

(c)  Seniority  rights  of  employees  referred  to  herein,  to: 

(1)  New  positions, 

(2)  Vacancies  will  be  governed  by  paragraphs  (a)  and  (6)  of 

this  article. 

id)   Employees  declining  promotion  shall  not  lose  their  seniority. 

(e)  Employees  accepting  promotion  will  be  allowed  thirty  (30) 
days  in  which  to  qualify,  and  failing,  will  be  returned  to  former 
position  without  loss  of  seniority. 

(/)  New  positions  or  vacancies  will  be  promptly  bulletined  for  a 
period  of  five  (5)  days  in  the  departments  where  they  occur.  Em- 
ployees desiring  such  positions  will  file  their  applications  with  the 
designated  official  within  that  time,  and  an  appointment  will  be  made 
within  ten  (10)  days  thereafter.  Such  position  or  vacancy  may  be 
filled  temporarily  pending  an  assignment.  The  name  of  the  appointee 
will  immediately  thereafter  be  posted  where  the  position  or  vacancy 
was  bulletined. 

(fir)  In  reducing  forces,  seniority  shall  govern.  When  forces  are 
increased,,  employees  will  be  returned  to  the  service  and  positions 
formerly  occupied,  in  the  order  of  their  seniority.  Employees  de- 
siring to  avail  themselves  of  this  rule  must  file  their  names  and 
addresses  with  the  proper  official.  Employees  failing  to  report  for 
duty  or  give  satisfactory  reason  for  not  doing  so  within  seven  days 
from  date  of  notification  will  be  considered  out  of  the  service. 

(h)  A  seniority  roster  of  all  employees  in  each  classified  depart- 
ment, who  have  been  in  the  service  six  (6)  months  or  more,  showing 
name,  date  of  entering  the  service,  and  the  date  of  each  promotion  or 
change,  will  be  posted  in  a  place  accessible  to  those  affected. 

(i)  The  roster  will  be  revised  and  posted  in  January  of  each  year, 
and  shall  be  open  to  correction  for  a  period  of  sixty  (60)  days  from 
date  of  posting,  on  presentation  of  proof  of  error  by  an  employee  or 
his  representative.  The  duly  accredited  representative  of  the  em- 
ployee shall  be  furnished  with  a  copy  of  roster  upon  written  request. 

Article  XIII. 

DISCIPLINE  AND  GRIEVANCES. 

(o)  An  employee  disciplined,  or  who  considers  himself  unjustly 
treated,  shall  have  a  fair  and  impartial  hearing,  provided  written  re- 


General  Okdkhs  of  Dihkctor  Gkneiul.         1763 

quest  is  presented  to  his  immediate  superior  within  five  (5j  days 
of  the  date  of  the  advice  of  discipline,  and  the  hearing  shall  be  granted 
within  five    (5)    days  thereafter. 

(ft)  A  decision  will  be  rendered  within  seven  (7)  days  after  the 
completion  of  hearing.  If  an  appeal  is  taken,  it  must  be  filed  with 
the  next  higher  official  and  a  copy  furnished  the  official  whose  de- 
cision is  appealed  within  five  (5)  days  after  date  of  decision.  The 
hearing  and  decision  on  the  appeal  shall  be  governed  by  the  time 
limits  of  the  preceding  section. 

(c)  At  the  hearing  or  on  the  appeal,  the  employee  may  be  as- 
sisted by  a  committee  of  employees,  or  by  one  or  more  duly  accredited 
representatives. 

(d)  The  right  of  appeal  by  employees  or  representatives,  in  regu- 
lar order  of  succession  and  in  the  manner  prescribed  up  to  and  in- 
clusive of  the  highest  official  designated  by  the  railroad,  to  whom  ap- 
peals may  be  made,  is  hereby  established. 

(e)  An  employee  on  request  will  be  given  a  letter,  stating  the 
cause  of  discipline.  A  transcript  of  evidence  taken  at  the  investiga- 
tion or  on  the  appeal  will  be  furnished  on  request  to  the  employee 
or  representative. 

(/)  If  the  final  decision  decrees  that  charges  against  the  em- 
ployee were  not  sustained,  the  record  shall  be  cleared  of  the  charge; 
if  suspended  or  dismissed,  the  employee  shall  be  returned  to  former 
position  and  paid  for  all  time  lost. 

(fif)  Committees  of  employees  shall  be  granted  leave  of  absence 
and  free  transportation  for  the  adjustment  of  differences  between 
the  railroad  and  the  employees. 

Abticle  XIV. 

RULES    FOR    APPLICATION    OF    THIS    ORDER. 

(a)  It  is  not  the  intention  of  this  order  to  change  the  number 
of  days  per  month  for  monthly  paid  employees.  The  increases  per 
month  provided  for  herein  shall  apply  to  the  same  number  of  days 
per  month  which  were  worked  as  of  January  1,  1918. 

(ft)  The  pay  of  female  employees,  for  the  same  class  of  work, 
shall  be  the  same  as  that  of  men,  and  their  working  conditions  must 
be  healthful  and  fitted  to  their  needs.  The  laws  enacted  for  the  gov- 
ernment of  their  employment  must   be  observed. 

INTERPRETATION    OF    THIS    ORDER. 

The  rates  of  pay  and  rules  herein  established  shall  be  incorpo- 
rated into  existing  agreements  and  into  agreements  which  may  be 
reached  in  the  future,  on  the  several  railroads;  and  should  differences 
arise  between  the  management  and  the  employees  of  any  of  the  rail- 
roads as  to  such  incorporation,  intent,  or  application  of  this  order 
prior  to  the  creation  of  additional  railway  boards  of  adjustment,  such 
questions  of  difference  shall  be  referred  to  the  Director  of  the  Di- 
vision of  Labor  for  decision,  when  properly  presented,  subject  always 
to  review  by  the  Director  General. 

2   Control   Carriers    45 
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Agreements  or  practices,  except  as  changed  by  this  order,  remain 
in  effect. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

SUPPLEMENT   NO.   8   TO   GENERAL   ORDER  NO.   27. 

United  States  Railkoad  Administration. 

W.  G.  McAdoo,  Director  General  of  Railroads. 


Washington,  D.  C,  September  1,  1918. 


Effective  September  1,  1918,  superseding  General  Order  27,  and  in 
lieu  thereof,  as  to  the  employees  herein  named,  the  following  rates 
of  pay  and  rules  for  overtime  and  working  conditions  for  all  em- 
ployees in  the  Maintenance  of  Way  Department  (except  mechanics 
and  helpers  where  provided  for  in  Supplement  No.  4,  General  Order 
No.  27,  and  clerical  forces),  upon  railroads  under  Federal  control  are 
hereby  ordered: 

Article  I. 
rates  of  pay. 

(a)  For  all  building,  bridge,  painter,  signal  and  construction, 
mason  and  concrete,  water  supply,  maintainer,  and  plumber  foremen, 
establish  a  basic  minimum  rate  of  ninety  (90)  dollars  per  month, 
and  to  this  basic  minimum  rate  and  all  rates  of  ninety  (90)  dollars 
per  month  and  above,  in  effect  as  of  January  1,  1918,  prior  to  the  ap- 
plication of  General  Order  No.  27,  add  twenty-five  (25)  dollars  per 
month,  establishing  a  minimum  rate  of  one  hundred  fifteen  (115) 
dollars  per  month. 

(b)  For  all  assistant  building,  bridge,  painter,  signal  and  con- 
struction, mason  and  concrete,  water  supply,  maintainer,  and  plumber 
foremen,  and  for  coal  wharf,  coal  chute,  and  fence  gang  foremen; 
pile  driver,  ditching  and  hoisting  engineers,  and  bridge  inspectors, 
establish  a  basic  minimum  rate  of  eighty  (80)  dollars  per  month, 
and  to  this  basic  minimum  rate  and  all  rates  of  eighty  (80)  dollars 
per  month  and  above,  in  effect  as  of  January  1,  1918,  prior  to  the 
application  of  General  Order  No.  27,  add  twenty-five  (25)  dollars  per 
month,  establishing  a  minimum  rate  of  one  hundred  five  (105)  dol- 
lars per  month. 

(c)  For  all  track  foremen,  establish  a  basic  minimum  rate  of 
seventy-five  (75)  dollars  per  month,  and  to  this  basic  minimum  rate 
and  all  rates  of  seventy-five  (75)  dollars  per  month  and  above,  io 
effect  as  of  January  1,  1918,  prior  to  the  application  of  General  Or- 
der No.  27,  add  twenty-five  (25)  dollars  per  month,  establishing  i 
minimum  rate  of  one  hundred   (100)   dollars  per  month. 

id)  Rates  of  pay  for  all  assistant  track  foremen  will  be  (5) 
cents  per  hour  in  excess  of  the  rate  paid  laborers  whom  they  super- 
vise. 


General  Orders  of  Director  General.         1765 

(e)  For  all  mechanics  in  the  Maintenance  of  Way  and  Bridge 
and  Building  Departments,  where  not  provided  for  in  Supplement 
No.  4  to  General  Order  No.  27,  who  were  on  January  1,  1918,  prior 
to  the  application  of  General  Order  No.  27,  receiving  less  than  forty 
(40)  cents  per  hour,  establish  a  basic  minimum  rate  of  forty  (40) 
cents  per  hour,  and  to  this  basic  minimum  rate  and  all  rates  of  lorty 
(40)  cents  per  hour  and  above  add  thirteen  (13)  cents  per  hour,  e* 
tablishing  a  minimum  rate  of  fifty-three   (53)    cents  per  hour. 

(/)  For  helpers  to  all  mechanics  in  the  Maintenance  of  Way 
and  Bridge  and  Building  Departments,  where  not  provided  for  in 
Supplement  No.  4  to  General  Order  No.  27,  who  were  on  January  1, 
1918,  prior  to  the  application  of  General  Order  No.  27,  receiving  less 
than  thirty  (30)  cents  per  hour,  establish  a  basic  minimum  rate  of 
thirty  (30)  cents  per  hour,  and  to  this  basic  minimum  rate  and  all 
hourly  rates  of  thirty  (30)  cents  per  hour  and  above  add  thirteen  (13) 
cents  per  hour,  establishing  a  minimum  rate  of  forty-three  (43)  cents 
per  hour. 

(fir)  For  track  laborers  and  all  other  classes  of  maintenance-of- 
way  labor  not  herein  named,  who  on  January  1,  1918,  prior  to  the 
application  of  General  Order  No.  27,  were  receiving  less  than  sixteen 
(16)  cents  per  hour,  establish  a  basic  minimum  rate  of  sixteen  (16) 
cents  per  hour,  and  to  this  basic  minimum  rate  and  all  hourly  rates 
of  sixteen  (16)  cents  per  hour  and  above  add  twelve  (12)  cents  per 
hour,  establishing  a  minimum  rate  of  twenty-eight  (28)  cents  per 
hour,  provided  that  the  maximum  shall  not  exceed  forty  (40)  cents 
per  hour. 

(h)  For  drawbridge  tenders  and  assistants,  pile  driver,  ditching 
and  hoisting  firemen,  pumper  engineers  and  pumpers,  crossing  watch- 
men or  flagmen,  lamp  lighters  and  tenders,  add  to  the  rate  in  ef- 
fect as  of  January  1,  1918,  prior  to  the  application  of  General  Order 
No.  27,  twenty-five   (25)   dollars  per  month. 

(i)  The  wages  for  new  positions  shall  be  in  conformity  with  the 
wages  for  positions  of  similar  kind  or  class  in  department  where 
created. 

Article  II. 

MONTHLY,   WEEKLY,   OR  DAILY   RATES. 

For  all  monthly,  weekly,  or  dally  rated  employees  in  the  depart- 
ments herein  referred  to,  and  not  otherwise  provided  for,  increase 
the  rates  in  effect  as  of  January  1,  1918,  prior  to  the  application  of 
General  Order  No.  27  on  the  basis  of  twenty-five  (25)  dollars  per 
month. 

Article  III. 

MAXIMl'ir     MONTHLY     KATE. 

No  part  of  the  increases  herein  specified  shall  be  applied  to  estab- 
lish a  salary  in  excess  of  two  hundred  fifty   (250)   dollars  per  month. 
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Article  IV. 

PRESERVATION    OF    RATES. 

(a)  The  minimum  rates,  and  all  rates  in  excess  thereof,  as  herein 
established,  and  higher  rates  which  have  been  authorized  since  Jan- 
uary 1,  191S,  except  by  General  Order  No.  27,  shall  be  preserved. 

(6)  Employees  temporarily  or  permanently  assigned  to  higher 
rated  positions  shall  receive  the  higher  rates  while  occupying  such 
positions;  employees  temporarily  assigned  to  lower  rated  positions 
shall  not  have  their  rates  reduced. 

Article  V. 

EXCEPTION. 

The  provisions  of  this  order  will  not  apply  in  cases  where  amounts 
less  than  thirty  (30)  dollars  per  month  are  paid  to  individuals  for 
special  service  which  only  takes  a  portion  of  their  time  from  out- 
side employment  or  business. 

Article  VI. 

HOURS    OF   SERVICE. 

Eight  (8)  consecutive  hours,  exclusive  of  the  meal  period,  shall 
constitute  a  day's  work. 

Article  VII. 

OVERTIME    AND    CALLS. 

(a)  Where  there  is  no  existing  agreement  or  practice  more  favor- 
able to  the  employees,  overtime  shall  be  computed  for  the  ninth  and 
tenth  hour  of  continuous  service,  pro  rata  on  the  actual  minute  basis, 
and  thereafter  at  the  rate  of  time  and  one-half  time.  Even  hours 
will  be  paid  for  at  the  end  of  each  pay  period;  fractions  thereof  will 
be  carried  forward. 

(b)  When  notified  or  called  to  work,  outside  of  established  hours, 
employees  will  be  paid  a  minimum  allowance  of  three   (3)   hours. 

(c)  Employees  will  not  be  required  to  suspend  work  during  regu- 
lar hours  to  absorb  overtime. 

Article  VIII. 

PROMOTION   AND  SENIORITY   RIGHTS. 

(a)  Promotions  shall  be  based  on  ability,  merit,  and  seniority. 
Ability  and  merit  being  sufficient,  seniority  shall  prevail.  The  man- 
agement shall  be  the  judge,  subject  to  an  appeal  as  provided  for  In 
Article  IX. 

(b)  The  seniority  rights  of  laborers,  as  such,  will  be  restricted  to 
their  gangs,  except  where  gang  is  abolished  they  may  displace  laborers 
in  other  gangs  who  are  junior  in  service. 

(c)  Except  as  provided  for  in  section  (6)  of  this  article,  the 
seniority  rights  of  employees  referred  to  herein,  to: 
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(1)  New   positions, 

(2)  Vacancies:  Will  bo  governed  by  section  (a)  of  this  article. 

and  will  be  restricted  to  the  maintenance  division  upon 
which  employed. 

(d)  Employees  declining  promotion  shall  not  lose  their  seniority. 

(e)  Employees  accepting  promotion  will  be  allowed  thirty  (30) 
days  in  which  to  qualify,  and  falling,  will  be  returned  to  former  po- 
sition without  loss  of  seniority. 

(/)  New  positions  or  vacancies  will  be  promptly  bulletined  for  a 
period  of  five  (5)  days  at  the  tool  house  or  in  the  department  where 
they  occur.  Employees  desiring  such  positions  will  file  their  appli- 
cations with  the  designated  official  within  that  time,  and  the  appoint- 
ment will  be  made  within  ten  (10)  days  thereafter.  Such  position 
or  vacancy  may  be  filled  temporarily  pending  assignment.  The  name 
of  the  appointee  will  immediately  thereafter  be  posted  where  the  posi- 
tion or  vacancy  was  bulletined. 

(g)  In  reducing  forces,  seniority  shall  govern;  foremen  will  dis- 
place other  foremen  was  are  their  junior  in  service  before  displacing 
laborers.  When  forces  are  increased,  employees  will  be  returned  to 
the  service  and  positions  formerly  occupied  in  the  order  of  their 
failing  to  report  for  duty  or  to  give  satisfactory  reason  for  not  doing 
seniority.  Employees  desiring  to  avail  themselves  of  this  rule  must 
file  their  names  and  addresses  with  the  proper  official.  Employees 
so  within  seven  (7)  days  from  date  of  notification  will  be  considered 
out  of  the  service. 

(h)  Employees  furloughed  for  six  (6)  month  or  less  will  retain 
their  seniority. 

(i)  A  seniority  roster  of  all  employees  in  each  classified  depart- 
ment, showing  name,  date  of  entering  the  service,  and  date  of  pro 
motion,  will  be  posted  in  a  conspicuous  accessible  place  in  each  road- 
master's  or  supervisor's  office.  The  names  of  laborers  who  have 
been  in  the  service  at  least  six  (6)  months  prior  to  date  roster  is 
posted  or  revised  will  be  shown,  with  their  relative  standing  and  the 
date  they  entered  the  service. 

(;■)  The  roster  will  be  revised  and  posted  in  January  of  each  year, 
and  shall  be  open  to  correction  for  a  period  of  sixty  (60)  days  after 
date  posted  on  presentation  of  proof  of  error  by  an  employee  or  rep- 
resentative. A  copy  will  be  furnished  to  each  foreman  or  duly  ac- 
credited representative  upon  request. 

Article  IX. 

DISC1PLI>'E    AND    GRIEVANCES. 

(a)  An  employee  disciplined,  or  who  considers  himself  unjustly 
treated,  shall  have  a  fair  and  impartial  hearing,  provided  written 
request  is  presented  to  his  immediate  superior  within  five  (5)  days 
of  date  of  advice  of  discipline,  and  the  hearing  shall  be  granted 
within  five  (5)  days  thereafter. 

(ft)  A  decision  will  be  rendered  within  seven  (7)  days  after 
completion  of  hearing.     If  an  appeal  is  taken,  It  must  be  filed  with 
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the  next  higher  official  and  a  copy  furnished  the  official  whose  decision 
is  appealed  within  five  (5)  days  after  date  of  decision.  The  hearing 
and  decision  on  the  appeal  shall  be  governed  by  the  time  limits  of 
the  preceding  section. 

(c)  At  the  hearing,  or  on  the  appeal,  the  employee  may  be  assisted 
by  a  committee  of  employees,  or  by  one  or  more  duly  accredited 
representatives. 

id)  The  right  of  appeal  by  employees  or  representatives,  in  regu- 
lar order  of  succession  and  in  the  manner  prescribed,  up  to  and  In- 
clusive of  the  highest  official  designated  by  the  railroad  to  whom 
appeals  may  be  made,  is  hereby  established. 

(e)  An  employee  on  request  will  be  given  a  letter  stating  the  cause 
of  discipline.  A  transcript  of  the  evidence  taken  at  the  investigation 
or  on  the  appeal  will  be  furnished  on  request  to  the  employee  or  rep- 
resentative. 

(/)  If  the  final  decision  decrees  that  charges  against  employee 
were  not  sustained,  the  record  shall  be  cleared  of  the  charge;  if  sus- 
pended or  dismissed  the  employee  shall  be  returned  to  former  posi- 
tion and  paid  for  all  time  lost. 

iff)  Committees  of  employees  shall  be  granted  leave  of  absence 
and  free  transportation  for  the  adjustment  of  differences  between 
the  railroad  and  the  employees. 

Article  X. 

GENERAL    RULES. 

(a)  For  main  line,  branch  line,  and  yard  section  men,  the  day's 
work  will  start  and  end  at  point  designated  to  report  for  duty  at 
their  respective  sections  or  yards. 

(6)  Employees  taken  from  their  regular  assignment  or  outfit,  to 
work  temporarily  elsewhere,  will  be  furnished  with  board  and  lodging 
at  the  railroad's  expense. 

(c)  Unless  they  so  desire,  except  in  emergency,  employees  shall  not 
be  transferred  from  one  division  to  another. 

Article  XI. 

RULES    FOR    APPLICATION    OF    THIS    ORDER. 

(a)  It  is  not  the  intention  of  this  order  to  change  the  number  of 
days  per  month  for  monthly  paid  employees.  The  increases  per 
month  provided  for  herein  shall  apply  to  the  same  number  of  days 
per  month  which  were  worked  as  of  January  1,  1918. 

(6)  The  pay  of  female  employees,  for  the  same  class  of  work, 
shall  be  the  same  as  that  of  men,  and  their  working  conditions  must 
be  healthful  and  fitted  to  their  needs.  The  laws  enacted  for  the  govern- 
ment of  their  employment  must  be  observed. 

Article  XII. 

INTERPRETATION    OF    THIS    ORDER. 

The  rates  of  pay  and  rules  herein  established  shall  be  incorporated 
into  existing  agreements  and  into  agreements  which  may  be  reached 
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in  the  future,  on  the  several  railroads;  and  should  differences  arise 
between  the  management  and  the  employees  of  any  of  the  railroads 
as  to  such  Incorporation,  intent,  or  application  of  this  order  prior  to 
the  creation  of  additional  railway  boards  of  adjustment,  such  ques- 
tions of  difference  shall  be  referred  to  the  Director  of  the  Division  of 
Labor  for  decision,  when  properly  presented,  subject  always  to  re- 
view by  the  Director  General. 

Agreements  or  practices,  except  as  changed  by  this  order,  remain 
In  effect. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  32. 

United  States  Railroad  Administration. 

Office  of  the  Director  General. 


Washington,  June  29,  1918. 
Effective  with  the  settlement  of  Interline  passenger  accounts  for 
the  month  of  June,  1918,  and  thereafter,  during  the  period  of  Federal 
control,  the  following  rules  and  regulations  shall  govern  the  appor- 
tionment of  revenues  from  the  sale  of  tickets,  collection  of  excess 
baggage  revenues,  and  other  analogous  revenues,  derived  from  Inter- 
line passenger  service,  by  one  road  under  Federal  control  to  other 
roads  under  such  control: 

(1)  Interline  passenger  revenue  shall  be  apportioned     to  interested 

carriers  under  Federal  control  by  the  Initial  carrier  on  bases 
of  mileage  applying  via  route  over  which  the  service  is  per- 
formed. 

(2)  Each  selling  carrier  shall  determine  monthly: 

(c)  The  total   passengers   carried  one   mile   separately   for   each 

carrier  over  whose  line  tickets  are  sold. 
(6)  The  total  revenue  applicable  to  the  total  passengers  carried 

one  mile,  as  determined  by  (a). 
(c)  The  average  revenue  per  passenger  per  mile  by  dividing  the 

total  revenue    (b)    by  the  total  passengers  carried   one  mile 

(a);   such  average  to  be  extended  to  four  points  beyond  the 

decimal. 
id)  The  j-evenue   accruing   to   each    carrier   by   multiplying   the 

passengers    carried    one   mile    for    each    carrier    (o)    by    the 

average  revenue  per  passenger  per  mile   (c). 

(3)  The  revenues  derived  from  the  various  classes  of  traffic,  such  as 
mileage  and  scrip  exchange  passage  tickets,  excess  train  fare 
tickets  or  coupons,  etc.,  which  are  based  upon  rates  other  than 
three  (3)  cents  per  mile,  shall  be  eliminated  from  the  regular 
sales  and  apportioned  separately  on  the  passengers-carried-one- 
mile  basis.  This  should  also  be  done  in  the  case  of  special  ex- 
cursion, military  or  other  traffic  interchanged  between  two  or 
more  carriers  where,  if  included,  it  would  serve  to  distort  the 
average  revenue   per  passenger   per   mile  that   would   obtain  for 
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other  carriers  interested  in  the  distribution   of  the  entire  sales. 

(4)  Excess  baggage  revenue  shall  be  divided  on  the  same  general 
basis. 

(5)  A  carrier  which,  on  and  after  June  10,  1918,  may  have  a  standard 
rate  of  fare  in  excess  of  three  cents  (3c)  per  mile,  shall  be  al- 
lowed, in  the  apportionment  of  revenue  on  interline  tickets,  a 
constructive  mileage;  such  constructive  mileage  shall  be  based 
on  the  ratio  that  the  excess  rate  bears  to  the  standard  rate  of 
three  cents  (3c)  per  mile.  Carriers  should  not  claim  constructive 
mileage  when  fares  to  be  divided  are  not  made  a  combination  of 
the  local  fares  based  on  the  higher  rate  per  mile.  Revenue  de- 
rived from  such  traffic  should  be  apportioned  as  provided  in 
paragraph  3. 

(6)  The  selling  carrier  shall  be  held  responsible  for  the  correctness 
of  rates  and  the  collection  of  the  proper  revenues  derived  there- 
from. 

(7)  The  initial  or  reporting  carrier  shall  be  held  responsible  for  the 
prompt  and  proper  reporting  and  distribution  of  interline  rev- 
enues collected  by  it  in  the  manner  herein  prescribed.  Claims 
should  be  made  for  unreported  tickets.  Claims  for  substantial 
errors  in  apportionment,  due  to  the  use  of  erroneous  mileage  or 
erroneous  average  revenue  per  passenger  per  mile,  shall  ,if 
correct,  be  accepted  and  adjusted  in  reports  for  the  subsequent 
month.  Claims  for  arithmetical  errors,  such  as  errors  in  calcula- 
tion, addition,  etc.,  which  affect  a  single  carrier's  proportion  to 
the  extent  of  $5.00  in  any  one  item,  shall  likewise  be  made,  and 
if  correct,  adjusted;  no  adjustments  shall  be  made  for  such  errors 
under  $5.00. 

(8)  Land  grant  revenues  and  revenues  affected  by  land  grant  equali- 
zations, shall,  until  otherwise  ordered,  be  reported  and  appor- 
tioned separately  on  bases  heretofore  applicable. 

(9)  Arbitraries  on  account  of  water  transfers,  bridge  tolls,  omnibus 
and  baggage  transfers  and  other  similar  arbitraries  heretofore 
considered  in  the  division  of  interline  fares,  shall  be  allowed 
to  the  carrier  to  which  such  arbitraries  accrue.  Proportions 
accruing  to  carriers  not  under  Federal  control,  including  boat 
and  stage  lines,  etc.,  shall  also  be  determined  and  allowed  on 
regular  bases  heretofore  in  effect,  and  reported  direct  to  such 
lines;  such  arbitraries  and  proportions  shall  be  deducted  from 
the  gross  revenue  and  the  remainder  shall  be  used  in  establish- 
ing the  average  revenue  per  passenger  per  mile  for  apportion- 
ment of  revenues  to  carriers  under  Federal  control. 

(10)  Interline  passenger  revenues  shall  be  reported  to  interested  car- 
riers in  such  manner  and  on  such  forms  as  may  be  prescribed 
by  the  Director  of  Public  Service  and  Accounting,  in  instructions 
to  be  issued  by  him,  which  instructions  shall  be  complied  with. 
For  the  present,  the  standard  Association  form  of  blanks  may  be 
used. 
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(11)  The  methods  herein  prescribed  for  apportioning  interline  pas- 
senger revenues  should  be  extended  to  carriers  not  under  Fed- 
eral control  as  far  as  practicable;  therefore,  should  carriers  not 
under  such  control  desire  to  avail  themselves  of  the  simplified 
bases  for  apportioning  interline  passenger  revenues,  as  herein 
prescribed,  in  conjunction  with  carriers  under  such  control, 
arrangements  may  be  made  between  such  interested  carriers  for 
the  extension  of  such  methods. 

W.  G.  .McAdoo,. 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  33. 

UNrTKD  Statks  Raii.koai)  Administration. 

Office  of  the  Director  GeneraL 


Washington,  July  10,  1918. 
Mr.  G.  A.  Tomlinson,  General  Manager  of  the  New  York  Canal 
Section  of  the  United  States  Railroad  Administration,  is  appointed 
Federal  Manager  of  New  York  and  New  Jersey  Canals,  effective  July 
15,  1918,  and  as  such  will  perform  the  functions  heretofore  performed 
by  him  as  General  Manager  of  New  York  Canal  Section  of  the  United 
States  Railroad  Administration,  and  in  addition  will  operate  for  the 
Director  General  upon  the  Delaware  &  Raritan  Canal  and  connecting 
waters  such  equipment  as  the  United  States  Railroad  Administration 
now  has  in  its  possession  and  control  engaged  in  such  operation  and 
such  additional  equipment  as  may  be  assigned  for  that  purpose.  He 
is  authorized  to  enforce  and  collect  such  toll  charges  as  are  or  may 
hereafter  be  established  for  the  use  of  the  Delaware  &  Raritan  Canal 
by  Boats  operated  by  others  and  empowered  to  enter  into  contracts, 
either  in  his  own  name  as  such  Federal  Manager  or  in  the  name  of  the 
Director  General  of  Railroads,  for  the  purchase  of  supplies  needed  in 
such  operation  and  for  the  transportation  of  property  upon  such 
Canal  and  other  waters. 

W.  G.  McAdoo, 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  34. 

United  States  Railroad  Administration. 

Office  of  the  Director  General. 


Washington,  July   10,  1918. 

Carriers  subject  to  Federal  control  shall  sell  at  public  auction  to 
the  highest  bidder,  without  advertisement,  carload  and  less  than  car- 
load nonperishable  freight  that  has  been  refused  or  is  unclaimed 
by  consignee  and  has  been  on  hand  for  a  period  of  sixty  days.  The 
consignee,  as  described  in  the  waybilling,  shall  be  given  due  notice 
by  mail  of  the  proposed  sale. 

Perishable  freight  shall  be  sold  whenever  in  the  judgment  of  the 
agent  or  other  representative  of  the  carrier  it  Is  necessary  to  do  so. 
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such    reasonable   effort    being    made    to    notify    the    consignee   as    de- 
scribed in  the  waybilling  as  the  circumstances  will  permit. 

The  place  of  sale  of  both  nonperishable  and  perishable  freight 
shall  be  determined  by  the  carrier.  The  net  proceeds,  if  any,  after 
deducting  freight  and  other  legitimate  expenses,  will  be  paid  over 
to  the  owner  on  proof  of  ownership. 

W.  G.  McAdoo. 
Director  General  of  Railroads. 

GENERAL    ORDER    NO.    35, 

United  States  Railroad  Administration. 

Office  of  the  Director  General. 


Washington,  July  11,  1918. 

Effective  this  date,  Mr.  M.  J.  Sanders  is  hereby  appointed  Federal 
Manager  of  Mississippi  and  Warrior  Waterways  for  the  United  States 
Railroad  Administration,  with  headquarters  at  New  Orleans,  Louisi- 
ana, and,  as  such,  will  have  charge  of  the  construction  and  acquisition 
of  equipment  for  use  upon  the  Mississippi  River  between  St.  Louis 
and  New  Orleans,  and  for  use  upon  the  Warrior  River  between  the 
Alabama  coal  fields  and  Mobile,  and  in  connection  therewith  for  use 
upon  the  Mississippi  Sound  and  connecting  waters  between  Mobile  and 
New  Orleans,  and  will  operate  such  equipment  for  the  Director  General 
of  Railroads  upon  all  such  waters. 

He  is  hereby  empowered  to  enter  into  contracts,  either  in  his  own 
name  as  such  Federal  Manager  or  in  the  name  of  the  Director  General 
of  Railroads,  for  the  construction,  acquisition  or  chartering  of  such 
equipment,  for  the  purchase  of  supplies  needed  in  such  operations, 
and  for  the  transportation  of  traffic  upon  all  such  waters. 

W.  G.  McAdoo. 
Director  General  of  Railroads. 

GENERAJ^  ORDER  NO.  36. 

United  States  Railroad  Administration. 
Office  of  the  Director  General. 


Washington,  July  18,  1918. 
Premiums  on  fidelity  bonds,  which  have  heretofore  been  paid  by 
or  charged  to  officers,  agents,  and  employees  on  transportation  lines 
now,  or  which  may  hereafter  be  placed,  under  Federal  control,  shall 
no  longer  be  so  handled  but  shall  be  charged  to  operating  expenses. 

W.  G.  McAdoo. 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  37. 

United  States  Railroad  Administration. 

Office  of  the  Director  General 


Washington,  July  19,  1918. 
(1)   The  Local  Treasurers  appointed  by  Federal  Managers  or  by 
General  Managers  appointed  in  lieu  of  Federal  Managers,  shall  here- 
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after  be  designated  "Federal  Treasurers"  and  are  expected  to  devote 
themselves  exclusively  to  the  work  of  the  United  States  Railroad 
Administration.  They  ought  not  to  handle  any  funds  for  a  railroad 
corporation  or  perform  any  other  sorvices  therefor  except  in  special 
cases  after  obtaining  express  authority.  The  Federal  Treasurers  should 
be  nominated  by  the  Federal  Manager  (or  General  Manager  appointed 
in  lieu  of  Federal  Manager),  and  the  nomination,  when  it  shall  have 
been  approved  by  the  Regional  Director,  should  be  transmitted  to  the 
Director  of  the  Division  of  Finance  for  consideration  and  final  action. 
In  cases  where  Federal  Treasurers  have  already  been  appointed  the 
appointments  should  be  submitted  promptly  through  the  Regional 
Director  with  his  recommendations  for  confirmation  by  the  Director  of 
the  Division  of  Finance. 

(2)  Immediately  upon  the  appointment  of  Federal  Treasurers  the 
designation  of  the  bank  account  subject  to  check  of  such  Federal 
Treasurers  shall  be  "(Name  of  Railroad),  Federal  Account." 

(3) 

(a)  All  cash  representing  receipts  from  the  operations  of  its 
railroad  since  and  including  January  1,  1918,  now  in  the 
hands  of  the  railroad  corporation  for  whose  railroad  a 
Federal  Treasurer  has  been  appointed,  or  held  for  account 
of  the  corporation,  and 

(b)  Any  and  all  other  cash  now  in  the  hands  of  such  railroad 
corporation  or  held  for  its  account  for  use  In  connection 
with  the  operation  or  improvement  of  its  railroad 

shall  be  at  once  transferred  by  the  railroad  corporation  to  accounts 
in  the  same  banks  in  which  It  is  now  held,  designated  as  prescribed 
in  paragraph  (2)  hereof,  which  shall  be  subject  to  check  by  the  Fed- 
eral Treasurer. 

(4)  Federal  Treasurers  shall  draw  on  the  new  accounts  thus  to  be 
opened  and  subject  to  their  check  only  for 

(o)   the    payment    of    materials    and    supplies    purchased    since 
December  31,  1917. 
(h)  the  payment  of  operating  expenses  and  taxes  (other  than  the 
war   income  tax   and   the  excess   profits   tax)    accrued   since 
December  31,  1917,  and 

(c)  The  payment  of  such  addition  and  betterment  costs  as  may 
be  approved  by  the  Federal  Manager  (or  General  Manager 
appointed  in  lieu  of  the  Federal  Manager). 

Federal  Treasurers  shall  not  draw  on  such  accounts  for  any  other 
purposes  except  when  expressly  authorized  to  do  so  by  the  Director 
of  the  Division  of  Finance  and  Purchases. 

(5)  A  specimen  form  of  check  which  has  been  approved  for  use 
by  all  railroads  under  Government  control  is  attached  hereto.  In  or- 
dering checks  for  the  use  of  the  railroad  the  Federal  Treasurer  will 
follow  aa  closely  as  practicable  the  general  arrangement  and  language 
of  the  specimen  form.     The  account  with  every  bank  must  be  stated 
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in  the  name  of  the  railroad  with  the  name  "Federal  Accoiint"  im- 
mediately following  on  the  same  line  as  shown  in  the  attached 
specimen. 

(6)  Until  further  ordered  checks  signed  by  the  Treasurer  should 
be  countersigned  according  to  the  practice  now  in  vogue  on  the  dif- 
ferent roads  where  regulations  now  call  for  such  countersignatures. 

Director  General  of  Railroads. 
W.  G.  McAdoo. 

GENERAL   ORDER   NO.   37-A. 

United  States  Railroad  Administration. 

Office   of  the  Director  General   of  Railroads. 


Washington,  August  1,  1918. 
General  Order  No.  37  of  July  19,  1918,  is  hereby  revised  to  read 
as    follows — (the   words    underscored    indicating   the    additions    to   the 
Order  as  originally  issued). 

(1)  The  Local  Treasurers  appointed  by  Federal  Managers,  or  by 
General  Managers  appointed  in  lieu  of  Federal  Managers,  shall  here- 
after be  designated  "Federal  Treasurers"  and  are  expected  to  devote 
themselves  exculsively  to  the  work  of  the  United  States  Railroad  Admin- 
istration. They  ought  not  to  handle  any  funds  for  a  railroad  cor- 
poration or  perform  any  other  services  therefor  except  in  special  cases 
after  obtaining  express  authority. 

The  Federal  Treasurers  should  be  nominated  by  the  Federal  Man- 
ager, (or  General  Manager  appointed  in  lieu  of  Federal  Manager),  and 
the  nomination,  when  it  shall  have  been  approved  by  the  Regional 
Director,  should  be  transmitted  to  the  Director  of  the  Division  of  Fi- 
nance for  consideration  and  final  action.  In  cases  where  Federal  Treas- 
urers have  already  been  appointed  the  appointments  should  be  sub- 
mitted promptly  through  the  Regional  Director  with  his  recommenda- 
tions for  confirmation  by  the  Director  of  the  Division  of  Finance. 

(2)  Immediately  upon  the  appointment  of  Federal  Treasurers  the 
designation  of  the  bank  account  subject  to  check  of  such  Federal 
Treasurers  shall  be  "(Name  of  Railroad),  Federal  Account.'' 

(3) 

(o)   All   cash   representing  receipts   from   the   operations   of  its 
railroad   since   and   including  January   1,   1918,   now   in  the 
hands    of    the    railroad    corporation    for    whose    railroad    a 
Federal  Treasurer  has  been  appointed,  or  held  for  account 
of  the  corporation,  and 
(6)  Any  and  all  other  cash  now  in  the  hands  of  such  railroad 
corporation   or  held   for  its   account   for   use   in   connection 
with  the  operation  or  improvement  of  its  railroad 
shall  be  at  once  transferred  by  the  railroad  corporation  to  accounts  in 
the  same  banks  in  which  it  is  now  held,  designated  as  prescribed  in 
paragraph   (2)   hereof,  which  shall  be  subject  to  check  by  the  Federal 
Treasurer. 
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(4)  Federal  Treasurers  shall  draw  on  the  new  accounts  thus  to  be 
opened  and  subject  to  their  check  only  for 

(a)  The  payment  of  materials  and  supplies  purchased  since 
December  31,  1917;  and  also  of  materials  and  supplies  pur- 
chased prior  to  December  31,  1917; 

(b)  the  payment  of  operating  expenses  (including  approved 
claims  for  personal  injuries  and  loss  and  damage),  and  also 
equipment  and  joint  facility  rents,  traffic  balances,  over- 
charges and  taxes  (other  than  the  war  income  tax  and  the 
excess  profits  tax)  accrued  since  December  31,  1917;  and 
also  all  items  clearly  applicable  to  the  period  prior  to 
January  1,  1918,  commonly  called  "lap-overs"  which  are 
required  to  be  set  up  on  the  Federal  books  pursuant  to 
Order  No.  17. 

(c)  the  payment  of  such  addition  and  betterment  costs  as  may  be 
approved  by  the  Federal  Manager  (or  General  Manager  ap- 
pointed in  lieu  of  the  Federal  Manager). 

Federal  Treasurers  shall  not  draw  on  such  accounts  for  any  other 
purpose  except  when  expressly  authorized  to  do  so  by  the  Director  of 
the  Division  of  Finance  and  Purchases. 

(5)  A  specimen  form  of  check  which  has  been  approved  for  use  by 
all  railroads  under  Government  control  is  attached  hereto.  In  ordering 
checks  for  the  use  of  the  railroad  the  Federal  Treasurer  will  follow  as 
closely  as  practicable  the  general  arrangement  and  language  of  the 
specimen  form.  The  account  with  every  bank  must  be  stated  In  the 
name  of  the  railroad  with  the  name  "Federal  Account"  immediately 
following  on  the  same  line  as  shown  in  the  attached  specimen. 

(6)  Until  further  ordered  checks  signed  by  the  Treasurer  should 
be  countersigned  according  to  the  practice  now  in  vogue  on  the  different 
roads  where  regulations  now'  call  for  such  countersignatures. 

W.  G.  McAdoo. 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  38. 

United  St.\tes  Railroad  Administration. 

OflSce  of  the  Director  General 


Washington,  D.  C,  July  24,  1918. 
Pursuant  to  the  Act  approved  March   21,   1918,   entitled  "An   Act 
to   provide   for   the   operation   of   transportation   systems   while   under 
Federal  Control,  for  the  just  compensation  of  their  owners,  and   for 
other    purposes,"    it    is   ordered    that   on    and    after    the    15th    day    of 
August,   1918,  the   following   requirements   and  provisions   shall   apply 
and  be  observed  in  respect  to  the  shipments  hereinafter  described: 
1.  Shipments  intended  for  use  of  any  one  of  the  Government  De- 
partments,   either    directly    or    through    a    contractor    with    the 
United   States   Government,   shall  not  be   entitled  to   or   receive 
any   privilege   which   may  be  accorded   on   account   of  being  in- 
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tended  for  use  of  one  of  the  United  States  Government  Depart- 
ments, either  directly  or  indirectly  through  a  contractor  with 
the  United  States  Government,  where  said  shipments  are  con- 
signed otherwise  than  In  one  of  the  following  ways: 

(a)  To  a  Government  officer  designated,  not  by  the  name  of 
the  individual,  but  by  the  title  of  his  position  as  for  ex- 
ample: Supply  Officer,  Naval  Inspector,  or  Constructing 
Quartermaster. 

(b)  To  a  Government  officer  designated  not  by  name  but  by 
title  as  above,  followed  by  the  words  "For  account  of," 
and  then  followed  by  the  name  of  the  contractor  or  agent  for 
the  Government  engaged  on  the  work  at  the  point  of  desti- 
nation. 

(c)  On  some  contracts  the  Government  has  entered  into  an 
agreement  designating  certain  parties  as  agent,  or  agents, 
for  the  Government  on  that  particular  contract.  Shipments 
for  such  parties  shall  be  consigned  to  the  particular  De- 
partment for  which  the  work  is  being  done,  followed  by  the 
words  "For  account  of,"  and  then  followed  by  the  name  of 
the  agent  as,  for  instance: 

Ordnance  Department:    For  account  of  duPont  Engineer- 
ing Co.     Agent,  Penniman,  Williamsburg,  Va. 
or 

Ordnance  Department:  For  account  of  T.  A.  Gillespie, 
Loading  Co.,  Agents.  South  Amboy,  N.  J. 
id)  Shipments  of  material,  equipment  and  supplies  for  any 
person  repairing  or  building  ships  under  the  supervision  of 
the  United  States  Shipping  Board  Emergency  Fleet  Cor- 
poration, shall  be  consigned  only  to  the  United  States  Ship- 
ping Board  Emergency  Fleet  Corporation,  followed  by  the 
words  "For  account  of"  and  then  followed  by  the  name  and 
location  of  the  particular  concern  performing  the  work,  as 
for  instance: 

United  States  Shipping  Board  Emergency  Fleet  Corpo- 
ration: For  account  of  American  International  Ship- 
building Corporation,  Hog  Island,  Pa. 

2.    It  is  forbidden— 

(a)  In  consigning  a  shipment  to  use  the  words,  "United  States 
Government"  or  substantially  that  term,  or  abbreviations 
thereof,  as  the  sole  description  of  the  consignee: 

(6)  Or  to  consign  a  shipment  to  and  in  the  name  of  the  United 
States  Government  followed  by  words  indicating  that  it  la 
sent  "care  of"  a  private  person,  firm  or  corporation: 

(c)  Or  to  consign  a  shipment  to  a  Government  official  or  to  an 
officer  of  the  Army  or  Navy  by  his  name  as  an  individual. 
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(d)  Or  to  consign  a  shipment  to  a  Government  official  or  to  an 
officer  of  the  Army  or  Navy  followed  by  words  indicating  that 
it  is  sent  "care  of"  a  private  person,  firm  or  corporation. 
No  shipper  or  other  person  seeking  or  obtaining  any  privilege 
which  may  be  accorded  on  account  of  the  shipment  being  in- 
tended for  the  use  of  any  one  of  the  United  States  Government 
Departments,  either  directly  or  indirectly  through  a  contractor 
with  the  United  States  Government,  shall  without  authority, 
use  or  cause  to  be  used  as  consignee  the  name  or  title  of  the 
United  States  or  of  any  department,  bureau,  agency,  employee  or 
officer  thereof,  or  of  the  United  States  Shipping  Board  Emergency 
Fleet  Corporation  or  of  any  officer,  agent,  employee  thereof,  or 
of  any  other  person,  or  the  designation  "Emergency  Fleet  Cor- 
poration;" nor  shall  any  shipper  or  other  person  offer  or  cause 
to  be  received  for  carriage,  or  transported,  without  authority, 
any  such  shipment  consigned  as  specified  in  the  foregoing  para- 
graphs number  1  and  2,  for  the  purpose  of  securing,  by  such  con- 
signment, any  privilege  which  may  be  accorded  on  account  of 
the  shipment  being  intended  for  the  use  of  any  one  of  the  United 
States  Government  Departments,  either  directly  or  indirectly 
through  a  contractor  with  the  United  States  Government. 
Agents  are  forbidden  to  sign  or  issue  bills  of  lading  or  receipts 
for  shipments  which  in  any  manner  conflict  with  any  of  the 
foregoing  provisions. 

W.  G.  McAdoo. 
Director  General  of  Railroads. 


GENERAL  ORDER  NO.  39. 

United  States  Railroad  Administration. 

Office  of  the  Director  General 


Washington,  August  12,  1918. 
The  sale  of  liquors  and  intoxicants  of  every  character  In  dining 
cars,   restaurants   and   railroad    stations    under   Federal   control    shall 
be  discontinued  immediately. 

W.  G.  McAdoo. 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  40. 

United  Statks  Railroad  Administration. 

Office  of  the  Director  General  of  Railroads. 


Washington,  D.   C,  August  18,   1918. 
To  all  employees  in  the  railroad  service  of  the  United  States: 

Complaints  have  reached  me  from  time  to  time  that  employees  are 
not  treating  the  public  with  as  much  consideration  and  courtesy  under 
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Government  control  of  the  railroads  as  under  private  control.  I  do 
not  know  how  much  courtesy  was  accorded  the  public  under  private 
control,  and  I  have  no  basis,  therefore,  for  accurate  comparison.  I 
hope,  however,  that  the  reports  of  discourtesy  under  Government  ad- 
ministration of  the  railroads  are  incorrect,  or  that  they  are  at  least 
confined  to  a  relatively  few  cases.  Whatever  may  be  the  merits  of 
these  complaints,  they  draw  attention  to  a  question  which  is  of  the 
utmost  importance  in  the  management  of  the  railroads. 

For  many  years  it  was  popularly  believed  that  "the  public  be 
demned"  policy  was  the  policy  of  the  railroads  under  private  control. 
Such  a  policy  is  indefensible  either  under  private  control  or  Govern- 
ment control.  It  would  be  particularly  indefensible  under  public 
control  when  railroad  employees  are  the  direct  servants  of  the  public. 
"The  public  be  damned"  policy  will  in  no  circumstances  be  tolerated 
on  the  railroads  under  Government  control.  Every  employee  of  the 
railroad  should  take  pride  in  serving  the  public  courteously  and  effi- 
cently.  Courtesy  costs  nothing  and  when  it  is  dispensed,  it  makes 
friends  of  the  public  and  adds  to  the  self-respect  of  the  employee. 

My  attention  has  also  been  called  to  the  fact  that  employees  have 
sometimes  offered  as  an  excuse  for  their  own  shortcomings,  or  as  a 
justification  for  delayed  trains  or  other  difficulties  the  statement  that 
"Uncle  Sam  is  running  the  railroads  now"  or  "These  are  McAdoo's 
orders,"  etc.  Nothing  could  be  more  reprehensible  than  statements  of 
this  character,  and  nothing  could  be  more  hurtful  to  the  success  of 
the  Railroad  Administration  or  to  the  welfare  of  railroad  employees 
themselves.  No  doubt,  those  who  have  made  them  have  done  so 
thoughtlessly  in  most  instances,  but  the  harm  is  just  as  great  if  a 
thing  of  this  sort  is  done  thoughtlessly  as  if  it  is  done  deliberately. 

There  are  many  people  who  for  partisan  or  selfish  purposes  wish 
Government  operation  of  the  railroads  to  be  a  failure.  Every  em- 
ployee who  is  discourteous  to  the  public  or  makes  excuses  or  state- 
ments of  the  kind  I  have  described,  is  helping  there  partisan  or  selfish 
interests  to  discredit  Government  control  of  railroads. 

Recently  the  wages  of  railroad  employees  were  largely  increased, 
involving  an  addition  to  railroad  operating  expenses  of  more  than 
$475,000,000  per  annum.  In  order  to  meet  this  increase,  the  public 
has  been  called  upon  to  pay  largely  increased  passenger  and  freight 
rates.  The  people  have  accepted  the  new  burden  cheerfully  and 
patriotically.  The  least  that  every  employee  can  do  in  return  is  to 
serve  the  public  courteously,  faithfully  and  efficiently. 

A  great  responsibility  and  duty  rest  upon  the  railroad  employees 
of  the  United  States.  Upon  their  loyalty,  efficiency  and  patriotism 
depends  in  large  part  America's  success  and  the  overthrow  of  the 
Kaiser  and  all  that  he  represents.  Let  us  not  fail  to  measure  up  to 
our  duty,  and  to  the  just  demand  of  the  public  that  railroad  service 
shall  not  only  be  efficient,  but  that  it  shall  always  be  courteously  ad- 
ministered. 

W.  G.  McAdoo. 
Director  General  of  Railroads. 
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general  order  no.  41. 

United  Statks  Railroad  Administration. 
Office  of  the   Director  General   of  Railroads. 


Washington,  August  28.  1918. 
Regulations  Governing   Disposition   of  Inter-Road   Freight   Claims   for 
Loss  and  Damage. 

The  following  regulations  will  govern  carriers  under  Federal  con- 
trol in  investigating,  paying  and  accounting  for  freight  claims  for  loss 
and  damage  arising  during  Federal  control.  They  will  not  affect  the 
distribution  of  settlements  involving  any  road  not  under  Federal 
control,  nor  the  distribution  of  claims  clearly  applicable  to  the  period 
prior  to  Federal  control. 

1.  Presentation  of  claims:  Effective  Septetnber  1st,  1918,  claims  for 
loss  of  or  damage  to  freight  shall,  except  as  modified  in  thi.s 
paragraph,  be  presented  to  and  settled  by  the  destination  or 
initial  carrier.  Claims  filed  with  an  intermediatie  carrier, 
through  error,  shall  be  immediately  transmitted  to  the  desti- 
nation carrier  and  claimant  so  advised.  An  intermediate  carrier 
clearly  at  fault  may  invite  and  adjust  claims  direct.  Claims  for 
fire  or  marine  losses  shall  be  referred  for  adjustment  to  the  car- 
rier responsible,  and  claimant  so  advised. 

2.  Papers  necessary  to  support  claims:  Claims  for  loss  of  or  damage 
to  freight  shall  be  made  on  the  standard  forms  approved  by  the 
Interstate  Commerce  Commission.  In  the  case  of  loss  or  damage, 
they  shall  be  supported  by  original  bill  of  lading,  if  not  previously 
surrendered  to  carrier,  original  paid  freight  receipt,  if  issued, 
original  or  certified  copy  of  invoice  of  value  and  all  obtainable 
facts  in  proof  of  such  loss  or  damage  and  the  value  thereof.  If 
any  necessary  document  is  lost  or  destroyed,  claimant  shall  file  a 
bond  of  indemnity  to  cover. 

3.  Method  of  adjustment:  The  foregoing  provisions  having  been 
complied  with,  loss  and  damage  claims  shall  be  adjusted  with 
the  claimant  in  accordance  with  the  established  legal  liability, 
bill  of  lading,  tariff  provisions  and  Federal  regulations,  by 
the  carrier  to  which  presented  for  the  account  of  and  without 
reference  to  the  other  carriers,  interested  in  the  haul,  before  the 
completion  of  other  investigations  necessary  for  the  purpose  of 
locating  responsibility  or  apportioning  the  amount  paid. 

4.  Car  seal  records:  Investigation  for  development  of  car  seal 
records  in  connection  with  the  appointment  of  claims  be- 
tween carriers  shall  be  discontinued. 

5.  Loss  or  damage  definitely  located:  Claims  for  loss  or  damage 
definitely  located,  the  legal  liability  for  which  has  been  es- 
tablished and  payment  made,  shall  be  charged  direct  to  carrier 
or  carriers  responsible  therefor. 

2   Control   Carriers    10 
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6.  Loss  or  Damage  Unlocated:  Claims  for  unlocated  loss  or  dam- 
age, the  legal  liability  for  which  has  been  established  and  pay- 
ment made,  shall  be  apportioned  to  interested  carriers  on  mile- 
age basis,  with  minimum  of  ten  miles  for  any  carrier. 

7.  Claims  Involving  Diiigation:  I^aw  expeinses,  including  court 
costs,  incurred  in  connection  with  the  defense  of  an  action  where 
recovery  is  had,  shall  be  apportioned  among  the  carriers  in- 
volved on  the  same  basis  as  the  claim.  In  the  event  there  is  no 
recovery,  the  law  expenses  shall  be  apportioned  between  the  car- 
riers interested  on  a  mileage  basis,  minimum  ten  miles  for  a,ny 
carrier,  and  subject  to  Paragraph  8,  Minimum  Debits. 

8.  Minimum  Debits:  Except  as  provided  in  Paragraph  5  hereof, 
the  entire  amount  of  any  individual  loss  and  damage  claim 
shall  be  absorbed  by  the  settling  carrier,  unless  the  amount 
chargeable  against  all  other  carriers  under  Federal  control  in 
interest  exceeds  five  dollars  ($5.00).  Proportions  less  than  one 
dollar  ($1.00)  against  any  one  carrier  shall,  however,  be  abserbed 
by  the  settling  carrier. 

9.  Settlement  Between  Carriers:  On  or  before  the  tenth  day  of  each 
month,  paying  carrier  shall  render  a  statement  of  amount  due 
from  each  debtor  carrier  showing  thereon  the  claim  number, 
points  between  which  shipment  moved  over  debtor  line,  way- 
bill reference  and  date,  commodity,  nature  of  claim  and  amount. 
The  total  amount  of  such  statement  shall  be  accepted  by  debtor 
carrier  as  final,  except  if  it  be  found  that  an  amount  was  in- 
cluded In  statement  in  error,  or  a  manifest  clerical  error,  ad- 
justment shall  be  made  therefor  in  the  subsequent  statement,  as 
prescribed  in  General  Order  No.  30.  Manifest  errors  in  claim 
payments  should  be  brought  to  the  attention  of  the  debiting 
carrier. 

10.  Monthly  Statements:  Separate  monthly  statements  shall  be  ren- 
dered for  liabilities,  which  were  incurred  prior  to  January  1st, 
1918,  and  for  liabilities,  which  were  Incurred  subsequent  to 
December  31st,  1917.  In  no  case  shall  a  single  statement  In- 
clude both  prior  and  subsequent  liabilities.  Such  statements 
rendered  against  debit  carriers  should  be  forwarded  through  the 
proper  accounting  officer  of  the  carrier  by  whom  they  are  pre- 
pared. 

11.  Method  of  Payment:  Loss  and  damage  freight  claims  shall  be 
audited  and  paid  on  regularly  audited  vouchers  in  same  manner 
as  other  operating  expenses  are  vouched.  Such  vouchers  shall 
be  approved  for  audit  by  the  Freight  Claim  Agent,  and  for  pay- 
ment by  or  under  the  direction  of  the  officer  designated  to  approve 
vouchers  for  payment.  Provided,  however,  loss  and  damage 
freight  claims  may  be  paid  by  drafts  drawn  upon  the  Federal  or 
Local  Federal  Treasurer  having  jurisdiction  within  the  same 
limitations  which  are  now  in  effect  and  authorized  by  the  officer 
in  charge  of  such  authorization. 
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12.  Custody  0}  Claim  Paprrs:  Claim  pai)ers  shall  remain  in  possession 
of  paying  carrier,  except  that  where  individual  claims  are 
charged  in  full  to  another  carrier,  the  papers  may  be  sent  to  such 
carrier  upon  request.  When  documents  supporting  either  paid 
or  unpaid  claims  leavo  possession  of  carrier,  they  shall  be  plainly 
stamped  with  carrier's  name  and  claim  number. 

18.  Notations  of  Exceptions  on  Waybills:  Loss  or  damage  dis- 
covered at  any  point  in  transit  shall  be  specifically  noted  on 
face  of  waybill,  dated  and  signed  in  name  of  Agent,  Conductor 
or  other  authorized  employee,  giving  name  of  carrier  responsible, 
or  point  where  discovered  if  responsibility  is  located. 

14.  Noting  Exceptions  on  Paid  Freight  RecfHpts:  Agents  delivering 
freight  to  consignee,  when  shortage  or  damage  is  known  to 
exist,  shall  make  specific  notation  of  extent  and  nature  of  the 
loss  or  damage  on  face  of  original  paid  freight  bill  and  sign  and 
date  such  notation  in  ink.  When  freight  bears  external  evi- 
dence of  pllfery  or  damage  at  time  of  delivery,  a  joint  inspection 
with  consignee  or  his  representative  shall,  when  practicable,  be 
made  at  the  delivery  station  and  receipt  taken  in  accordance 
therewith.  Claim  for  value  of  freight  checking  short  at  desti- 
nation shall  not  be  paid  until  inquiry  has  been  made  of  deliver- 
ing agent  and  consignee  to  ascertain  if  shortage  has  since  ar- 
rived or  reached  consignee  through  any  source. 

15.  Delivery  of  Astray  Freight:  Astray  freight  (freight  marked 
with  name  and  address  of  consignee,  but  separated  from  regular 
revenue  waybill)  shall  be  Immediately  forwarded  to  marked 
destination  on  standard  form  of  waybill,  without  charges  (copy 
by  mail  to  destination  agent)  and  such  waybill  shall  bear  the 
notation  "Astray  F'reight — Deliver  only  on  presentation  of  orig- 
inal bill  of  lading  or  original  paid  freight  receipt  or  other  proof 
of  ownership."  Destination  agent  receiving  astray  freight  shall 
Immediately  notify  consignee  to  whom  marked,   and  If  regular 

revenue  waybill  Is  not  received,  delivery  shall  be  made  on  pres- 
entation of  proof  of  ownership  prescribed  and  collected  of 
tariff  charges  from  point  where  shipment  originated.  Special 
efforts  should  be  made  to  establish  the  ownership  of  perishable 
freight,  in  order  to  insure  prompt  delivery. 

16.  Freight  Claim  Association  Rules:  Rules  prescribed  by  the  Freight 
Claim  Association,  except  such  as  conflict  with  the  regulations 
herein  provided,  shall  govern  all  carriers  under  Federal  control 
until  otherwise  ordered. 

W,  G.  McAdoo. 
Director  General  of  Railroads. 
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general  order  no.  42. 

UxiTED  States  Railroad  Administration. 
Office  of  the  Director  General   of  Railroads. 


Washington,  August  31,  1918. 
To  all  offices  <ind  cmpJo'i/iees  in  the  railroad  service  of  the  United  States: 

The  approaching  Federal  and  State  elections,  including  the  pri- 
mary contests  connected  therewith,  make  it  both  timely  and  neces- 
sary that  the  attitude  of  the  Director  General  toward  political  activity 
on  the  part  of  officers  and  employees  in  the  railroad  service  should 
be  clearly  stated. 

It  was  a  matter  of  common  report  that  railroads  under  private 
control  were  frequently  used  for  partisan  political  purposes;  that 
railroad  corporations  were  frequently  adjuncts  of  political  machines, 
and  that  even  sovereign  States  had  been  at  times  dominated  by  them. 
Contributions  to  campaign  funds  and  the  skillful  and  effective  coercion 
of  employees  were  some  of  the  means  by  which  it  was  believed  that 
many  railroads  exerted  their  power  and  influence  in  politics.  Scandals 
resulted  from  such  practices,  the  public  interest  was  prejudiced,  and 
hostility  to  railroad  managements  were  engendered. 

Now,  that  the  Government  controls  and  operates  the  railroads, 
there  Is  no  selfish  or  private  interest  to  serve,  and  the  incentive  to 
political  activity  on  the  part  of  the  railroads  no  longer  exists. 

Under  Government  control  there  is  no  inducement  to  officers  and 
employees  to  engage  in  politics.  On  the  contrary,  they  owe  a  high 
duty  to  the  public  scrupulously  to  abstain  therefrom. 

It  is  therefore  announced  as  a  definite  policy  of  the  United  States 
Railroad  Administration  that  no  officer,  attorney,  or  employee  shall — 

1.  Hold  a  position  as  a  member  or  officer  of  any  political  committee 
or  organization  that  solicits  funds  for  political  purposes. 

2.  Be  a  delegate  to  or  chairman  or  officer  of  any  political  convention. 

3.  Solicit  or  receive  funds  for  any  political  purpose  or  contribute 
to  any  political  fund  collected  by  an  official  or  employee  of 
any  railroad  or  any  official  or  employee  of  the  United  States  or 
of  any  state. 

4.  Assume  the  conduct  of  any  political  campaign. 

5.  Attempt  to  coerce  or  intimidate  another  officer  or  employee  in 
the  exercise  of  his  right  of  suffrage.  Violation  of  this  will  re- 
sult in  immediate  dismissal  from  the  service. 

6.  Become  a  candidate  for  any  political  office.  Membership  on 
a  local  school  or  park  board  will  not  be  construed  as  a  polit- 
ical office.  Those  desiring  to  run  for  political  office  or  to  manage 
a  political  campaign  must  immediately  sever  their  connection 
with  the  United  States  Railroad  Service. 

I  am  sure  that  I  can  count  on  the  loyal  cooperation  of  all  officers, 
attorneys,  and  employees  engaged  in  the  operation  of  the  railroads 
under  Federal  control  to  carry  out  in  letter  and  spirit  the  policy  here 
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announced.  This  policy  Is  Intended  to  secure  to  all  of  them  freedom 
of  action  In  the  exercise  of  their  Individual  political  rights,  and,  at  the 
same  time,  to  prevent  any  form  of  hurtful  or  pernicious  political 
activity. 

Let  us  demonstrate  to  the  American  people  that,  under  Federal 
control,  railroad  officers,  attorneys,  and  employees  can  not  be  made 
a  part  of  any  political  machine  nor  be  used  for  any  organized  partisan 
or  selfish  purpose. 

Let  us  set  such  a  high  standard  of  public  duty  and  service  that  it 
will  be  worthy  of  general  emulation. 

W.  G.  McAdoo. 
Director  General  of  Railroads. 

GENERAL  ORDER  NO.  43. 

United  States  Railroad  Administration. 

W.  G.  McAdoo,  Director  General  of  Railroads. 


Washington,  September  5,  1918. 

Whereas  proceedings  In  garnishment,  attachment,  or  like  process 
by  which  it  is  sought  to  subject  or  attach  money  or  property  under 
Federal  control  or  derived  from  the  operation  of  carriers  under  Fed- 
eral control  under  the  act  of  Congress  of  March  21,  1918,  are  incon- 
sistent with  said  act,  and  with  the  economical  and  efficient  adminis- 
tration of  Federal  control  thereunder;   and 

Whereas  such  proceedings  are  frequently  commenced,  particularly 
for  the  garnishment  or  attachment  of  amounts  payable,  or  claimed 
to  be  payable,  as  wages  or  salaries  of  employees,  which  practice  is 
prejudicial  to  the  interests  of  the  Railroad  Administration  In  the 
operation  of  the  lines  and  systems  of  transportation  under  Federal 
control,  and  is  not  necessary  for  the  protection  of  the  rights  or  the 
Just  interests  of  employees  or  others;  and 

Whereas  if  any  rules  or  regulations  become  necessary  to  require 
employees  to  provide  for  their  just  debts,  the  same  will  be  issued 
hereafter; 

It  is  therefore  ordered  that  no  moneys  or  other  property  under 
Federal  control  or  derived  from  the  operations  of  carriers  while  under 
Federal  control  shall  be  subject  to  garnishment,  attachment,  or  like 
process  in  the  hands  of  such  carriers  or  any  of  them,  or  in  the  hands 
of  any  employee  or  officer  of  the  United  States  Railroad  Administra- 
tion. 

W.  G.  McAuoo. 
Director  General  of  Railroads. 
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INDKX 


A. 

Abandoiiment, 

children.  .se(>  Hi  sham)  and  Wifk. 

work    abandoned,    termination   of    liability    to    employes,    Kmploycr.s' 
Liability  Act,    795. 

Accidents, 

exciisoH  for  non-compliance  with  statutes. 
Hours  of  Service  Act, 

definition    of   "casualty,"    "unavoidable    accident,"    and    "act    of 

God,"  1473. 
derailments  and  collisions,  as  "casualties,"  1478. 
when  statute  is  not  applicable,  1471. 
Twenty-Eight-Hour  Live  Stock  Law,  1488. 
inspection.  Boiler  Inspection  Act,  text.  1638. 
prevention, 
automatic   couplers,   object  of   Congress   in    requiring,    Safety   Ap- 
pliance Act,  i;;40. 
steam  hose  not  part  of  coupling.  Safety  Appliance  Act,  1353. 
Hours  of  Service  Act, 
construction    of    statute,    remedial    statute    to   be    liberally    con- 
strued, 1443. 
purpose  of  Congress  in  enactment,  1442. 
relief  crews,  duty  to  substitute,   prevention  of  excessive  hours, 

1454. 
violation   of  statute,   duty  of  Interstate  Commerce  Commission, 
1444. 
purpose  of  Safety  Appliance  Act,   1265. 
reports. 

Boiler  Inspection  Act, 
damage  suits,  reports  not  to  be  used,  1498. 
filing  by  carriers,  1497. 

orders   of  Interstate  Commerce   Commission,   1^48,   1665. 
publication    by   Interstate    Commerce   Commission,    1498. 
Federal  Accident  Reports  Act,  Ch.  LV,  1504-1506. 
duties  of  "common  carriers,"  under  statute,  1504. 
"foreign  commerce,"  definition,  1504. 
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Accidents — Continued. 

reports — continued. 

"interstate  commerce,"  definition,  1504. 

investigation   by    Interstate   Commerce    Commission,    1505. 

penalty,  failure  to  make  report  within  thirty  days  after  end  of 

each  month,  1505. 
publication  of  reports,  not  to  be  used  in  damage  suits,  1505. 
text  of  statute,  1672. 
investigation  of  accidents,  power  of  Commerce  Commission,  663. 
monthly  reports  by  carriers  to  Commerce  Commission  required,  661. 
order  of  director  general  of  railroads,  1685. 
res  ipsa  loquitur,  applicability  of  rule  to  actions  under  Federal  Em- 
ployers' Liability  Act,  951. 
Accountant, 

employes   engaged    in    interstate    commerce,    termination    of    work, 
sleeping  in  cars.  Federal   Employers'   Liability  Act,   792. 

Accounting, 

apportionment  of  revenues  of  railroads, 
order  of  director  general  of  railroads,  1702. 
passenger  service,  1769. 
equipment,   order  of  director  general   of   railroads,   1754. 
federal  control  of  railroads,  order  of  director  general,  1697. 
settlement,  order  of  director  general  of  railroads,  1752. 

Accounts, 

compelling  production  of  papers,  Interstate  Commerce  Commission, 
679. 

discontinuance,  order  of  director  general  of  railroads,  1701. 

evidence  of  interstate  shipments,  orders  of  Interstate  Commerce 
Commission,   Federal   Employers'  Liability  Act,   1220. 

form,  text  of  Interstate  Commerce  Act,  1540. 

records  and  memoranda  of  carriers,  control  of  Commerce  Commission, 
656. 

reports,  annual  reports  by  carriers,  Commerce  Commission  may  re- 
quire, 661. 

text  of  Interstate  Commerce  Act,  1537. 

Act  of  God, 

Hours  of  Service  Act, 

relief  crews,  duty  to  substitute,  prevention  of  excessive  hours,  1454. 
when  statute  is  not  applicable,  1471. 

definition    of    "casualty,"    "unavoidable    accident,"    and    "act    of 
God,"  1473. 
loss  and  damage  by  initial  carrier,  burden  of  proof  to  establish  liabil- 
ity or  defenses,  594. 
delay  and  act  of  God  destroying  property,  federal  rule  as  to  neg- 
ligence, 595. 
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Twenty-Eight-Hour   Live    Sto(  k    Law,   excuse    from    coniplyitig    \sifli, 
accident,  1488. 

Actions, 

acceptance  of  benefits  by  tMiipIoye,  actions  against  joint  tort-feasors 

not  barred,  Federal  Employers'  Liability  Act,  IV.'A. 
Ash  Pan  Act,  violation,  penalties,  1502. 
assumption  of  risk. 

Employers'  Liability  Act, 
abolition  or  modification  by  state  constitution  and  statutes,  effect, 

984. 
application,  analysis  of  federal  decisions,   996. 
burden  of  proof  on  defendant,  1017. 
conflict  of  decision,  979,  982. 

defense  not  available,  violation  of  Hours  of  Service  Act,  1012. 
violation  of  rules,  1015. 
violation  of  Safety  Appliance  Act,  1008. 
distinction  from  contributory  negligence,  1006. 
pleading  of  defense,  necessity,  1017. 

risks  assumed,  violation  of  state  statutes  not  included,  1011. 
Safety  Appliance  Act,  assumption  of  risk  under,  Ch    XLVIII,  1400- 
1415. 
Boiler  Inspection  Act,  violation  of  statute,  penalties,  1498. 
contracts,  prohibition  of  Employers'  Liability  Act,  release  not  a  con- 
tract within  statute,  1135. 
contributory   negligence   under   Safety    Appliance    Act,    Ch.   XLVIII, 
1400-1415. 
effect  of  Employers'  Liability  Act,  1404,  1406. 
damages  for  violation  of  Interstate  Commerce  Act,  see  Dam.vges. 
defects,  care  and  diligence  in  discovering  and  repairing  no  defense, 

action  under  Safety  Appliance  Act,  1319. 
defenses, 
automatic  couplers,  lever  on  other  side  of  car,  availability  of  lever 

no  defense.  Safety  Appliance  Act,  1358. 
exception  to  Hours  of  Service  Act,  burden  of  proving  upon  carrier, 

1486. 
negligence,  violation   of  Safety  Appliance   Act,   evidence   of   negli- 
gence not  required,  1320. 
operation   of  appliances,   employe's   failure   to   operate   no   offense, 
Safety  Appliance  Act,  1324. 
discrimination,  prohibition   of   Interstate  Commerce   Act,   judgments 

by  consent  and  waiver  of  defenses  prohibited,  319. 
election,  cause  of  action  under  state  law  and  Employers'  Liability  Act, 

time  of  sustaining  motion  to  elect,  1227. 
Employers'   Liability  Act,   see  title   Empi.oykus'   Li.vbility   Act. 
former  adjudication,  see  title  Former  Adjudication. 
knowledge  of  defect,  evidence,   not  element  of  violation   of  statutp. 
Safety  Appliance  Act,  1318. 
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limitation  ol  actions,  see  title  Liisiitation  of  Actions. 
loss  and  damage  by  initial  carrier, 

action  against  connecting  carrier  barred  by  recovery  against  initial 

carrier,  553. 
action  by  "lawful  holder,"  of  bill  of  lading,  584. 
burden  of  proof  to  establish  liability  or  defenses,  594. 
connecting  and   terminal  carrier's  liability,  Carmack  Amendment, 
598. 
no  liability  for  initial  carrier's  act,  600. 
presumption  of  negligence  against  initial   carriers,  GOl. 
parties  to  actions,  see  title  Paktiks. 
personal   injuries,  action   under  Safety  Appliance   Act,  similarity   to 

actions  for  penalties,  1313. 
pleading,  see  title  Pleading. 

poor  persons,  permitting  action  by.  Employers'  Liability  Act,  1248. 
procedure  before  Interstate  Commerce  Commission,  Ch.  XX,  664-686. 
procedure  under  Employers'  Liability  Act,  controlling  effect  of  state 

laws,  733. 
remedies, 

Interstate    Commerce    Commission,    amendment    to    statute    giving 

additional    remedies,    187. 
limitation  to  employes  of  railroads.  Employers'  Liability  Act,  729. 
prohibition  of  attachment  and  garnishment,  order  of  director  gen- 
eral of  railroads,  1783. 
reservation  of  remedies,  initial  carrier's  liability,  Cummins  Amend- 
ment, 579. 
removal  of  actions,  see  title  Removal  of  Causes. 

repairs,  movement  for  repairs,  relief  from  penalty,  liability  for  per- 
sonal injuries  not  affected,  Safety  Appliance  Act,  1396. 

Safety  Appliance  Act, 

action  for  penalties,  Ch.  L,  1425-1427. 

procedure  controlled  by  state  rules,  1419. 

recovery  not  criminal  action,  1425. 

remedy  for  recovery,  1425. 
actions  for  personal  injuries,  enforcement  in  state  courts,  1416. 

plaintiff  not  required  to  negative  proviso,  1420. 
pleading   and    practice,   actions    for   personal    injuries,   Ch.    XLIX, 

1416-1424. 
remedial  provisions  not  limited  to  employes,  1269. 
stay  of  trial  of  action  against  railroad,  order   of  director   genera!, 

1708. 
survival  of  actions,  Employers'  Liability  Act, 
beneficiaries,  1053. 

existence  as  jurisdictional,  1056. 

illegitimate  children  as  next  of  kin,  1059. 

"next  of  kin,"  determination  by  state  law,  1058. 
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Actions-  -Continued. 

survival   of  actions,   Kmployers'  Lial)ility  Act — continued. 

petition,  necessity  of  alleging  survival  of  beneficiaries,   12(tO. 
revival  of  suit  by   personal  representative  only,   117G. 
statutory  action  not  for  etiual   benefit  of  surviving  beneficiaries, 
1081. 
damages  recoverable, 

future  earnings  not  recoverable,  1069. 

necessity  of  pecuniary  loss,  1003. 

negligence,  necessity  of  negligence  to  warrant  recovery,  1072. 

l)ain  and  suffering,  award  where  death  Is  not  instantaneous,  1066. 

no  recovery  where  death  is  instantaneous,  1071. 
statutory  provision,  10G2. 
Twenty-Eight-Hour  IJve  Stock   Law.  ijcnaltles  f(jr  violjilhju,  recovery 

in  civil  action,  1490. 
venue,  see  title  Vk.m'k. 

war,  federal  control  of  carriers  during  period  of  war  Avith  Germany, 
actions,  right  to  sue  carriers  under  federal  control,  129. 
effect  of  statute  upon  other  federal  and  state  laws,  127. 
willful  wrongs  not  within   Federal   Employers'  Liability  Act,  976. 
Adamson  Law, 
Ch.  LVI,  1507-1509. 
text,  1674. 

■  Address, 

Interstate  Commerce  Commission,  1575,  1585. 

Admiralty, 
see  Vksski.s. 

rates  for  transportation  by  water,  power  of  state  to  jesiablish,  ab- 
sence of  federal  legislation,  ;i4. 

Advertisements, 

money  only  may  be  received  for  transportation  by  carriers.  Inter- 
state Commerce  Act,  479. 

payment  for  transportation  l)y  advertising,  invalidity  of  state  statute. 
81. 

rates,  filing  and  iiuhlication  of  interstate  rates,  effect,  Ch.  XIII,  430- 
483. 

Age, 

death,    damages   recoverable    under    Km|)loyers'    Liability    .\i't,    com- 
pensatory damages,  measure,  1073. 
distribution,  settlement  by  jiayment  of  lumi)  sum.  1083. 
measure  of  damases.  vaiious  beneficiaries,  1111. 
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Agents, 

Boiler  Inspection  Act,  employes  and  railroads  subject  to,  1491. 
Employers'  Liability  Act, 

negligence,  abolition  of  fellow-servant  rule,  912. 

parties  defendant,  agents  and  servants  causing  injury,  non-liability. 

1177. 
statute  not  limited  to  acts  of  fellow-servants  at  common  law,  924. 
Hours  of  Service  Act, 

carriers  and  employes  subject  to,  1434. 

limitation   to  employes  engaged   in   or  connected   with   movement 

of  trains,  1447. 
penalties,  violation  of  statute,  1444. 
Interstate  Commerce  Act, 

information  relating  to  business  of  interstate  shippers,  prohibition 

against  giving,  194. 
parties  entitled  to  damages,  excessive  freight  charges,  consignors 
and  consignees,  506. 
posting  names,  text  of  Interstate  Commerce  Act,  1522. 
rates,   collection  of  scheduled  rates   mandatory,   illustrations,   469. 
penalty  for  making  erroneous  quotation  of  rate,  damage  to  ship- 
pers, 473. 
taxes,  imports  from  foreign  states,  immunity  from  state  legislation, 
protection  of  Commerce  Clause,  19. 

Air  brakes, 
see  Brakes. 

Alaska, 
carriers  subject  to  Interstate  Commerce  Act,  205. 

Aliens, 

dependents,  recovery  under  Federal  Employers'  Liability  Act,  1055. 

Amendments, 
Employers'  Liability  Act, 

appeal,  pleading  and  practice  in  state  courts  not  federal  questions. 

1167. 
limitations,  amendment  setting  up  new  cause  of  action  not  allowed. 
1210. 
amendments  allowed  after  two-year  period,  1215. 
petition    under  state  law,  recovery   under  Federal   Act,   omission 

supplied  by  answer,  1186. 
procedure,  controlling  effect  of  state  laws,  733. 
pleading,  power  of  Commerce  Commission,  677. 
rules  of  Interstate  Commerce  Commission,  1579. 
Safety  Appliance  Act,  amendments  stating  new  cause  of  action  not 
allowed,  1423. 

American  Railway  Association, 

drawbars,  height,  delegation  of  authority  as  to  height,  validity.  Safety 

Appliance  Act,  1280. 
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Amusements, 

see  Theaters. 

Animals, 

assumption  of  risk,  employes  held  to  have  assumed  risk,  lilmpioyers* 

Liability  Act,  1022. 
classification  of  freight,  differential  between  raw  material  and  manu- 
factured products,  no  discrimination,  405. 
defective    cars    containing    live    stock,    moving    with    chains.    Safety 

Appliance  Act,  1397. 
discrimination  in  rates, 
conditions  warranting  different  charges,  311. 

difference    in    rates    based    upon    dilTerence    in    service    not    dis- 
criminatory, 326. 
methods  and   means  rendered  unlawful,   unjust  discrimination   as 

result,   315. 
services   by    shippers,    contracts    requiring   expedited    services    not 

open  to  all  shippers,  357. 
stopping  carload  shipments  en  route  to  finish  hjading.  ;!!t7. 
exception  from  requirements  of  Safety  Appliance  Act,  statutory  pro- 
vision, 1385. 
free  passes,  prohibition  of  giving  of  passes  by  Hepburn  Act,  excfp- 

tions,  181. 
Hours  of  Service  Act,  exceptions,  carrier  must  exercise  high  degree 
of  diligence,  1475. 
statute  not  applicable,  definition  of  "casualty,"  "unavoidable  acci- 
dent," and  "act  of  God,"  1473. 
illegitimate  subjects  of  trade  and  commerce,  prohibition  of  impor- 
tation or  exportation  by  states,  28. 
imports  from  foreign  states,  immunity  from  state  legislation,  protec- 
tion of  Commerce  Clause,  19. 
interstate  transportation, 
shipments  passing  through  another  state,  destination   in   state  of 

origin  of  shipment,  267. 
transfer  of  live  stock  between  pens  and  tracks  of  trunk  lines.  236. 
limitation    of   liability,    contract    against    carrier's    own    negligence, 
invalidity,  stipulation  filed  with  Commission,  578. 
notice  of  claims,  regulation  by  statute,  Cummins  Amendment,  568. 
validity  as   to   property  other   than   live  stock,   Cummins   Amend- 
ments, 567. 
loss  and  damage,  initial  carrier's  liability,  full  damage  to  live  stock. 
Cummins   Amendment,   565. 
object  and  purpose  of  enacting  second  Cummins  Amendment,  561. 
"ordinary  live  stock,"  text  of  Interstate  Commerce  Act,  1543. 
rates,  publication  and  filing,  changes  prohibited,  oral  contracts  con- 
travening  schedules    unlawful,    455. 
repair  of  cars,  right  to  move  in  revenue  trains  or  with  other  cars. 

Safety  Appliance  Act,  1391. 
sheep,  loading  and  unloading,  time  consumed  not  to  be  considered. 
Twenty-Eight-Hour  Live  Stock  Law,  1488. 
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Animals — Continued. 

state   control   of  trains,   absence   of  legislation    by   Congress,   S6. 

state  control  over  internal  affairs,  invalidity  of  federal  laws  and  reg- 
ulations encroaching  upon  state's  power,  49. 

fetock  yard  companies,  interstate  status,  Safety  Appliance  Act,  1290. 

Twenty-Eight-Hour  Live  Stock   Law,  1669;    Ch.  LIL  1487-1490. 
application  of.  animals  properly  cared  for,  statute  not  applicable, 

1490. 
Commerce  Commission  without  juiisdiction  to  regulate  rates,  659. 

duties  of  carriers,  1487. 

excuse  from   complying  with,  accident,   1488. 

extension  of  time,  written  request  of  owner,  1488. 

feeding    animals    at    expense    of    owner,     unloading   pursuant   to 
statute,    1489. 

loading  and   unloading  live   stock,   time  consumed  not  to   be  con- 
sidered, exception  as  to  sheep,  1488. 

violation  of,  penalties,  1489. 
recovery  in  civil  action,  1490. 

Appeal  and  error, 
actions  by  poor  persons,  permitting.  Employers'  Liability  Act,  1248. 
affirmance,  federal  control  of  carriers  during  war  with  Germany,  129. 
Boiler  Inspection  Act,  appeal  from  decision  of  inspector,  rights  of 

carrier,  1494. 
directing   verdict,    refusal   not   reviewable   unless   clearly   erroneous, 
•     Employers'  Liability  Act,  1169. 
federal  question, 

action  under  Employers'  Liability  Act, 

binding  effect  of  ruling  of  state  courts,  1162. 

manner  of  asserting,  1164. 

petition   not   stating    good    cause   of   action   under    Federal    Act, 

1166. 
pleading  and  practice  in  state  courts  not  federal  questions,  1167. 
pleading  Federal  Act  and  submitting  case  under  state  law,  fed- 
eral right  not  denied,  1165. 
right  to  writ  of  error  not  always  raised  by  pleadings,  1163. 
statute  requiring  pleading  of  Federal  Act,  not  denial  of  federal 
right,  1167. 
harmless  error, 
actions  under  Employers'  Liability  Act,  1243. 

cause  of  action  under  state  law,  recovery  where  evidence  shows 
case  under  Federal  Act,  1189. 
instruction,  omission  as  harmless  error,  1016. 
interstate  employment  not  alleged,  submission  of  case   not  error, 
Safety  Appliance  Act,  1421. 
new  trial,  propriety   of  granting,  action   under   Federal   Employers' 
Liability  Act,  1245. 
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Appeal  and  error     Continued. 

penalty  added   lo  judgment  on   affirmance,  action    under   Employers' 

Liability  Act,  1247. 
rehearing,  see  I.ntekstatk  Commkuck  Commission;  Rehkari.vo. 
remittitur,    damages    recoverable    under    Employers'    Liability    Act, 
reduction,  because  of  contributory  negligence,  cure  of  error  by  re- 
mittitur, 1127. 
review,    extent   of    power,   incidental    and    non-federal    questions    not 

reviewable,    Federal    Employers'   Liability   Act,  1161. 
review  of  judgment  of  state  courts  by   I'nited  States  Supreme  court. 

Employers'   Liability  Act.  IIB^. 
writ  of  error, 

action    under  Employers'  Liability  Act, 
essentials  of  record,  denial  of  right  under  Ffderal  laws,  11. ')0. 
evidence  insufficient  to  show  liability,   1160. 
excessive   verdict   not  reviewable.   1166. 
exclusion  of  remedy  in  certain  cases,  line. 

Appliances, 

see  BoiLRR  Inspkctio.x  Act;   Sakrty  Ai'I'Liance  Act. 
Ash  Pan  Act,  Ch.  LIV,  1502-1503. 
assumption  of  risk, 

confusing  with   contributory   negligence,   instructions,   1012. 

provision  of  Employers'  Liability  Act,  978. 
automatic   couplers,   statutory    requirements.   Safety   Appliance   Act, 

Ch.  XLIV.  1339-1.SG2. 
carrier's   duty   to   exercise   ordinary   care.    Employers'    Liability   Act, 

927. 
contributory  negligence  as  defense,  recovery  not  barred.  Employers' 

Liability  Act.  1029. 
defects,   delay   incident   to   train   operation   not   excuse    for   violation 

of  Hours  of  Service  Act,  1481. 
defects  of  equipment  used  in  intrastate  commerce  as  cause  of  injury. 

Employers'  Liability  Act,  973. 
power  of   In.erstaTe  Commerce  Commission.  t)62. 

Argument, 

rules  of  Interstate  Commerce  Commission.  1.^83. 

Ash  Pan  Act, 

see  Lo(  oNroTiVES. 

Assault, 

negligence,  willful  wrongs  not   within   Employ<''->-    Liability  .\ct,  976. 

Assignments, 

damages    for    violation    of    Interstate   Commerce   Act.   assignment    of 

claims,  526. 
duties  imjiosed  by  Safety  Apidiance  .Act  not  assignable,  1:5l'.". 
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Associations, 

subjection  to  Interstate  Commerce  Act,  2C0. 

Attachment, 

federal  control  of  carriers  during  war  with  Germany,  right  to  sue 

carriers  under  federal  control,  129. 
prohibition  of  remedy,  order  of  director  general  of  railroads,  1783. 

Attorneys, 

compensation  prohibited,  effecting  legislation,  order  of  director  gen- 
eral of  railroads,  1682. 

complaints  to  Commerce  Commission,  rules  governing,  671. 
who  may  make,  664. 

employment  to  aid  Commerce  Commission,  686. 
text  of  statute,  1533. 

free  passes,  prohibition  by  Hepburn  Act,  exceptions,  181. 

liens,  Employers'  Liability  Act,  procedure,  controlling  effect  of  state 
laws,  733. 

prohibition  from  participation  in  elections,  order  of  director  general 
of  railroads,   1782. 

Attorneys'   fees, 

damages  for  violation  of  Interstate  Commerce  Act,  attorney's  fees, 
services  before  Commission,  allowance  not  permitted,  526. 
statutory  provision  creating  liability,  485. 
discrimination,  action  for  unlawful  discrimination,  measure  of  dam- 
ages. Interstate  Commerce  Act,  320. 

Auctions, 

discrimination,   exclusive    privileges,   auxiliary    facilities   at    station.s 

and  terminal  grounds,  legality,  339. 
sale  of  unclaimed  and  perishable  freight,  order  of  director  general 
of  railroads,  1771. 

Automatic  couplers, 
actions  for  injuries,  exhibition  of  model  couplers,  1362. 
application  of  Safety  Appliance  Act,  all   cars,   1351. 

coupling  and  uncoupling,  1352. 
common  law  rule,  carrier's  liability,  1252. 
construction  of  Safety  Appliance  Act,  custom  of  railroad,   effect  in 

construing,  1267. 
contributory  negligence  as  matter  of  law,  choosing  dangerous  way 

to  uncouple  cars,  s.ife  method  available,  1409. 
contributory  negligence,  choosing  dangerous   way  to   uncouple  cars, 

instructions  held  erroneous,  1412. 
defects, 

care  and  diligence  in  discovering  and  repairing  no  defense  to  ac- 
tion, 1319. 

employe's  act   causing  appliance  to  become  defective   no  defense, 
1325. 

failure  of  pin  lifter  to  open  knuckles,  1360. 
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Automatic  couplers — Continued. 

* 

defects — continued. 

offense,  use  of  coupler  not  necessary,  i:'.6n. 
proximate  cause   of  injury,    13G1. 
violation  of  statute,  illustrations,  1:541. 

defects  of  original    Safety  Api)liance   Act,  difficulty   in   enforcemeni. 
1267. 

different  patterns  of  couplers,  effect,  i:i50. 

duties  imposed  by  Safety  Appliance  Act,  appliances  must  be  opera- 
tive, 1324. 

employes   between  cars   for   other   purposes,   proximate   cause   of   in- 
jury, Safety  Appliance  Act  not  violated,   1348. 

employes   entitled    to   protection    of   statute,    proximate   cause    of   in- 
jury, 1345. 

engine  and  tender,  coupler  not  required,  1360. 

futility  of  state  legislation  requiring  automatic  couplers,  1251". 

grab  irons,  provision  of  Safety  Appliance  Act,  extension,  13tJ4. 
use  for  otlier  purposes  than  coupling,  protection  of  act,  13HG. 

handholds,  substitutes  unlawful,   1367. 

injury  to  employes  on  duty,  violation  of  statute  not  actionable,  i:;47. 

instructions  as  to  violation  of  statute,   1361. 

interstate  commerce,  interurban  electric  railroads  engaged  in,  1296. 
railroads   in   one   state   transporting   freight,   continuous   shipment 
without  traffic  agreement  with  other   carriers,   1295. 

interstate   employment   not   alleged,    submission    of   case    not   error, 
1421. 

lever  on  other  side  of  car,  availability  of  lever  no  defense,  1358. 

limitation  of  actions,  amendments  stating  new  cause  of  action,  pro- 
hibition, 1423. 

necessity  at  both  ends  of  cars,  1354,  1355. 

object  of  Congress  in  requiring,  1340. 

order  of  Interstate  Commerce  Commission,  1604. 

preparation  for  coupling,  regulation,  1357. 

reduction  of  injury,  purpose  of  Congress  in  enacting  Safety   Appli- 
ance Act,  1265. 

Safety   Appliance  Act  as   amended,   text.   1593. 
provision  of  Act,  1340. 
statutory  requirements,  Ch.  XLIV,  1339-1362. 

steam  hose  not  part  of  coupling,  1353. 

switching,  necessity  of  couplers,  1351. 

trainmen   on   top  of  cars   protected,   1346. 

trolley  cars,  couplers  not  required,  1356. 

violation   of  statute,  failure  of  coupler   to   work   under   all   cirrum- 
stancea  as  violation,  1343. 

Automobiles, 

"regiilation"  of  interstate  and   foreign  commerce,  definition   and  ex- 
planation of  i)0wer,  14. 
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Baggage, 

discrimination,  auxiliary  facilities  at  stations    and  terminal  grounds, 
legality,  339. 
baggage  of  passengers  carried  free,  no  discrimination,  419. 

Hours  of   Service  Act,  carriers  and  employes  subject  to,  1434. 

Interstate  Commerce  Act,  text,  1514. 

loss  and  damage,  initial  carrier's  liability,  object  and  purpose  of  en- 
acting Second  Cummins  Amendment.  561. 

rates,  increase,  order  of  director  general  of  railroads,  1740. 

regulations  and  rules,  control  of  Commerce  Commission,  290. 

regulations  concerning  baggage  to  be  published,  444. 

stopping    or    interruption    of    shipments,    interstate    character    not 
changed,  276. 

Baggagemen, 

interstate  commerce,  trainmen  not  engaged  in.  Employers'  Liability 
Act,    857. 
trainmen  on  interstate  trains,  853. 
negligence,  facts  held  to  show  actionable  negligence,  Employers'  Lia- 
bility Act,  962. 

Banks, 

deposits,  interstate  commerce,  transportation  from  one  state  to  an- 
other as,  14. 

Baseball  clubs, 

discrimination,  sale  of  number  of  tickets  at  less  rate  than  for  single 
passenger,  limitation  to  particular  classes  of  persons  unlawful,  425. 

Bastards, 

beneficiaries,  Employers'  Liability  Act,  1059. 

Bills  and  notes, 

payment  of  freight  charges  with  promissory  notes,  illegality,  480. 

Bills  of  lading, 

cash  basis  for  charges,  order  of  director  general  of  railroads,  1706. 

"common  control,  management  or  arrangement  for  a  continuous  car- 
riage or  shipment,"  definition  and  explanation  of  term  in  Inter- 
state Commerce  Act,  216. 

Federal  Act,  Ch.  XVIII,  609-623. 
constitr.tionality  of  statute,  610. 
leading  provisions,  618. 
origin  and  scope,  609. 
text,  1557-1565. 

interstate  transportation, 
change  of  destination  in  transit,  270. 

method  of  proving  engagement  in.  train  and  switching  crews.  Em- 
ployers' Liability  Act,  1221. 
origin  and  destination  of  shipments,  continuous  carriage,  illustra- 
tions, 265. 
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Bills  of  lading — Continued. 

interstate  tran.si)orlation — continufd. 

point  of  shipments,   reshipnients   from   delivery.   Interstate  charac- 
ter of  shipment  not  changed,  I<]inployers'   Liability  Act,  770. 
railroads  in   one  state    transporting   freight,   continuous  shipment 
without  traffic  agreement   with   other  carriers,   Safety  Appliance 
Act,  1293.  1294. 
re-billing   not   controlling    in   determining   character   of    shipment, 

Safety  Appliance  Act,  1301. 
temporary  stopping  or  interruption  of  shipments,  interstate  char- 
acter not  changed,  276. 
transportation  for  express  companies.  Safety  Appliance  Act,   1304. 
limitation  of  liability, 
contract    against    carrier's    own    negligence,    invalidity,    stipulation 

filed  with  Commission,  578. 
contract  Avith   initial   carrier,  connecting  carrier  benefited,   607. 
validity  as   to   property   other   than   live   stock,  Cummins   Amend- 
ments, .')ti7. 
value  at  place  of  shipment,  606. 
loss  and  damages,  initial  carrier's  liability, 
action  by  "lawful  holder"  of  bill  of  lading,  584. 
bill  of  lading  governing  transportation,  second  bill  void,  080. 
bill  of  lading  not  issued,  effect,  583. 
Carmack  Amendment,  528. 

law  prior  to  Carmack  Amendment.  536. 

money  paid  to  shipper  by  initial  carrier,  binding  effect  on  other 

carriers  in  absence  of  fraud,  552. 
purpose  of  enactment,  538. 
state  law  superseded,  541. 

stipulations  exempting  from   liability,  invalidity,   540. 
change  of  destination  or  re-routing,  effect,  604. 
common  law  rules  imposed  by  amendments  to  Interstate  Commerce 

Act,  572. 
contracts  against  loss  by  fire  not  due  to  negligence,  576. 
Cummins  Amendments, 

causes  leading  to  enactment,  agreed  valuation  clause  in  bill  of 

lading,  notice  of  loss.  558. 
effect  of  Second  Cummins  Amendment,  560. 
no  retroactive  effect.  563. 

object  and  purpose  of  enacting  Second  Cummins  Amendment,  561. 
reservation  of  remedies,  effect  of  statute,  579. 
damage  by  connecting  carrier,  Carmack  Amendment  to  Interstate 

Commerce  Act,  168. 
damage  for  delay,  Cummins  Amendments,  587. 
full  damage  to  live  stock,  Cummins  Amendment,  565. 
rates, 
publication  and  filing,  privileges  furnished  shippers  and  not  speci- 
fied in  schedule  unlawful,  444. 
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rates — continued. 

state  statutes  superseded  by  rates  under  Interstate  Commerce  Act, 
validity  of  rates  as  to  intrastate  shipments,  78. 
route  of  interstate  freight,  duty  of  carriers  to  route  as  directed  by 

shippers,   amendment   to   Interstate   Commerce   Act,   193. 
route  of  through  shipments,  right  to  route  beyond  carrier's  terminal, 

337. 
terminal  and  belt  railroads,  subjection  to  Interstate  Commerce  Act, 

234. 
text  of  Interstate  Commerce  Act,  1542. 

Twenty-Eight-Hour  Live  Stock  Law,  extension  of  time,  written   re- 
quest of  owner,  1488. 
Blacksmith, 

interstate  commerce,  repair  of  engines  in  roundhouses.  Employers' 
Liability  Act,  843,  845,  847. 
"Blow-Post"  Law, 
speed   of  trains,   invalidity  of  statute  as  burdening   interstate  com- 
merce, 88. 
Board  of  Adjustment, 

order  of  director  general  of  railroads,  1692,  1748. 
Boiler  Inspection  Act, 
Ch.  LIII,  1491-1501. 

appeal  from  decision  of  inspector,  rights  of  carrier,  1494. 
carrier's  duties  and  obligations,  1492. 
Chief  Inspector,  appointment  by  President,  1492. 
district  inspectors,  duties,  enforcement  of  statute,  1494. 
districts,  creation,  fifty  inspection  districts  created,  1493. 
duty  created,  nature,  1496. 
employe,  definition.  1498. 
employes  subject  to,  1491. 

extension  of  statute,  Amendment  of  1915,  1499. 
headlights,  state  laws  superseded  by  Act  as  amended,  1500. 
orders  of  Interstate  Commerce  Commission,  1640-1688. 
railroad,  definition.  1498. 
railroads  subject  to,  1491. 

reports,  annual   report  by  Chief  Inspector  to   Interstate   Commerce 
Commission,  1499. 

sworn  reports  of  carriers,  filing,  1499. 
reports  of  accidents, 

damage  suits,  reports  not  to  be  used,  1498. 

filing  by  carriers,  1497. 

publication  by  Interstate  Commerce  Commission,   1498. 
rules  and  regulations,  adoption  and  enforcement,  1495. 
text,   1635-1639. 
violation  of  statute, 

contributory  negligence,  damages  not  reduced,  action   under  Em- 
ployers' Liability  Act,  1048. 

penalties,  1498. 
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fidelity  bonds,  change  of  preiiiiunis,  order  of  director  general  of  rail- 
roads, 1772. 

valuation  of  property  of  carriers,  duty  of  Interstate  Commerce  Com- 
mission under  Act  of  19 1:},  195. 

war,  federal  control  of  carriers  during  war   with  Germany,  purpose 
of  enactment,  115. 
statute,  114. 

Brakeman  injured  or  killed, 
air  brakes,  former  and  present  requirements.  Safety  Appliance  Act, 

1328. 
coupling  cars, 
assumption  of  risk,  common  law  rule,  carrier's  liability,  1252. 
automatic  couplers, 
defect  as  proximate  cause  of  injury,  1361. 
trainmen   on   top   of  cars   protected,   1346. 
violation  of  Safety  Appliance  Act,  illustrations,  1341. 
contributory  negligence,  choosing  dangerous  way  to  uncouple  cars, 
instructions  held  erroneous,  1412. 
Employers'  Liability  Act, 
assumption  of  risk, 

application,   analysis   of   federal   decisions,   990. 
confusing  with  contributory  negligence,  instructions,  1012. 
employes  held  not  to  have  assumed  risk,  1024,  1026. 
death, 
contributions  by  deceased,  necessity  of  showing,  1093,  1100. 
parties,  ancillary  administrator  may  sue,  1175. 
election,  cause  of  action  under  state  law  and  Federal  Act,  motion 

to  elect  before  trial,  sustaining,  1231. 
evidence  held  not  to  show,  actionable  negligence,  972. 
evidence  held  to  show  actionable  negligence,  967. 
injury   caused    by    servant    acting    within    scope    of    employment, 

necessity,  940. 
interstate  commerce,  evidence   held   not   sufficient  to  show,  1224. 
interstate  employes, 

going  to  and  from  work,  employes  on  premises,  784. 
loading  and  unloading  freight,  901. 

material  and  supplies,  procuring  for  interstate  trains,  894. 
switching  crews,  illustrations,  891. 

switching  interstate  cars  into  or  out  of  interstate  trains,  867,  871. 
trainmen,  beginning  and  end  of  federal  control.  863. 
trainmen  not  engaged  in  interstate  commerce,  857. 
trainmen  on  interstate  trains,  853. 

transportation  of  employe's  own  property  not  subject  to  act.  790. 
liability  of  railroad,  statute  not  limited  to  acts  of  fellow-servants 

at  common  law,  924. 
petition,    allegation  as     to  engagement    in   interstate     commerce 
held  sufficient,  1197. 
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Brakeman  injured  or  killed — Continued. 
Employers'  Liability  Act — continued. 

proximate  cause,  carriers  liability  for  injury  due  in  whole  or  in 

part  from  negligence,  957. 
Safety  Appliance  Act, 

air  brakes,   necessity  of  operation,  hand   brakes   prohibited.   13:54. 
duty  of  carriers,  maintenance  as  well  as  equipment,  necessity,  1368, 

1371. 
grab  irons,  use  for  other  purposes  than  coupling,  protection  of  act, 

1366. 
hand  brakes,  application  of  act  to  switching,  13712. 
handholds,  requirement  of  original  act,  1363. 
knowledge  of  defect  by  employe,  suit  not  barred,  1402. 
limitation   of   actions,   amendments   stating   new   cause   of   action, 

prohibition,   1423. 

Brakes, 
agitation  for  safety  appliances  on  all  cars,  1U60. 
air   brakes, 

duty   to   repair   absolute.   1338. 

failure   to    equip    with,   contributory   negligence   as   defense,    140'J. 
former  and  present  requirements,  Safety  Appliance  Act,  1328. 
movements   between   yards   as   distinguished   from   movements   in 

yards,   transfer  trains,  1331. 
necessity,  interurban  electric  trains,  1332. 
necessity  of  operation,  hand  brakes  prohibited,  1334. 

recovery   for    injury    caused    by    collisions,    failure   of   brakes    to 
work,  1333. 
requirements  of  Safety  Appliance  Act,  Ch.  XLIII,   1328-1338. 
statute  not  applicable  to  switching,   1329. 

"trains"   within    Safety   Appliance   Act,    what    constitutes,    1330. 
Amendments  of  1903  to  Safety  Appliance  Act,  summary,  1259. 
causes  of  enactment  of  original  Safety  Appliance  Act,  1253. 
common  law  rule,  carrier's  liability,  1252. 
construction  of  Safety  Appliance  Act,  custom  of  railroad,   effect  in 

construing,   1267. 
defective  cars,  right  of  carrier  to  refuse  defective  cars  supplied  by 

connecting  lines,  Safety  Appliance  Act,  1326. 
drawbars,  height,  order  of  Interstate   Commerce   Commission,   1376. 
hand  brakes, 
application    of    Safety   Appliance   Act,    switching,    1372. 
carrier's  duty.  Safety  Appliance  Act,  Ch.  XLV,  1363-1375. 

maintenance  as  well  as  equipment,  necessity,  1368,  1371. 
duty  to  furnish  mandatory,  1368. 
necessity,  Safety  Appliance  Act,  1365. 

effect  of  order  of  Interstate  Commerce  Commission,  1373. 
foreign  and  domestic  cars,  no  distinction,  1367. 
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Interstate   Commerce   Cummission, 

authority  to  standardize  appliances,  AiiiendiiKiits  of  1910  to  Safety 
Appliance  Act,  1260. 

order    increasing    percentage    ol'    cars    to    be    equipped    with    air 
brakes,   1258. 

orders  as   to  dimensions,  number  of  appliances,   etc.,   I.'j99,   Uj5:{. 

purpo.se  of  Congress  in  authcjiizing  Commission  to  prescribe  stand- 
ard equipment,  1375. 

standardization  order  as  to  appliances,  1262. 
interstate  commerce,  interurban  electric  lailroads  engaged  in,  Safety 

Appliance  Act,  1296. 
knowledge  of  defect  not  required.   Safety   Appliance   Act,   1371. 
provisions  of  original  Safety  Appliance  Act,  summary.  1255. 
Safety  Appliance  Act  as  amended,  text,  1593. 
Bridges, 

assumption  of  risk,  employes  held  to  have  assumed  risk.  Employers' 

Liability  Act,  1018. 
common  carriers,  bridge  companies  subject  to  Interstate  Commerce 

Act,  226. 
Hours  of  Service  Act,  carriers  and  employes  subject  to,  1434. 
interstate  employment.  Employers'  Liability  Act, 

bridge  workers,  814. 

construction  work,  future  use  in  interstate  commerce,  810. 

erection  of  foundation  for  new  bridge  under  old   l)ri(lge   used  for 
interstate  commerce,  818. 

iron  worker  carrying  material  to  rei)air  bridge,  815,  818. 

painters,  849. 

petition,   allegation  held    sufficient,   1197. 

removing  bolts  from  timbers  taken  fioin  interstate  l)ridges,  819. 
"railroad"   including   bridges, 

Kni|)loyers'  Liability  Act,  739. 

Hours  of  Service  Act,  1444. 

Interstate  Commerce  Act,  226,  300. 
rates,  differentials  between  cities  on  opposite  banks  of  rivers  crossed 

by  expensive  bridges,  reasonableness  of  lates,  395. 
street  railroad   crossing  state  line,   subject    to  Interstate  (Commerce 

Act,  230. 
Briefs, 

Interstate    Commerce    Commission,    rules    governing,    t;74,    681,    1582, 

1585. 

Brokers, 

discrimination,  collection  of   private  charges,  assistance  by  carrier. 

refusal   of  service   to  other  shippers,  368. 
interstate   commerce,   transportation   from   one   state   to  another  as 

element,  goods  transported,  12. 
telegraph   messages,  "ticker  service,"   not    subject   to  regulation   by 

state,  104. 
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Building  contracts, 

charges  to  capital  account  of  railroads,  order  of  director  general  of 

railroads,  1691. 
discrimination,    rates,    deduction    to    pay    shippers    for    building    tie 

hoists,  370. 
interstate  employes.   Employers'   Liability  Act. 
construction  and  repair  work.  Ch.  XXIV,  809-852. 

distinction,  813. 
construction   work,  future   use   in   interstate  commerce,   810. 
repair  and   machine  shops,  roundhouses  and  other  buildings,  836, 

840. 
repair  of  buildings,  depots    and  roundhouses,  employment  not  in- 
terstate, 835. 
switching  crews,  cars  loaded  with  lumber  for  repair  and  construc- 
tion  work,    890. 
rates,   publication   and    filing,   changes   permitted,   private   duties   of 
carriers,  482. 

Buildings, 

Hours  of  Service  Act,  telegraph  offices,  two  offices  in  one  community 
as  one  "place,"  1469. 

C. 
Car  repairer  injured  or  killed, 
action  under  Employeis'  Liability  Act, 
engagement  in  interstate  commerce,  841. 

cars  and  engines  used  only  in  interstate  commerce,  849. 
employment  not  interstate,  847. 
shopmen  in  terminal  yards,  843,  845,  847. 

switching  crews,  cars   loaded    with   lumber  for   repair  and   con- 
struction work,  890. 
temporary  delay,  842. 
evidence  held  not  to  show  actionable  negligence,  969. 
evidence  held  to  show  actionable  negligence,   968. 

Carmack  Amendment, 

Ch.   XV,  528-554;     Ch.  XVII,  571-608. 

amendments,  modification,  First  and  Second  Cummins  Amendments, 
Ch.  XVI,   555-570. 
text,  555. 
common  carriers,  express  companies,  subjection  to   Interstate  Com- 
merce Act,  Hepburn  Amendment,  257. 
initial  carrier's  liability, 

common   law   rules   imposed   by   amendments   to    Interstate   Com- 
merce Act,  572. 
delay   and    act   of    God    destroying    property,    federal    rule    as    to 

negligence,  595. 
quantum  of  proof,  necessity  to  establish  liability,  594. 
liability  of  initial  carrier  for  loss  and  damage  by  connecting  carrier. 
168. 
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Carmack  Amendment — Continued. 

state  laws  superseded  by  Carmack   Amendment,   79. 

Carpenters, 

action  under  Employers'  Liability  Act, 

engagement  in  interstate  commerce,  814,  909. 

evidence  held  to  show  actionable  negligence,  965. 

interstate  commerce,  method  ol   proving  engagement  in,  1223. 

petition,  allegation  as  to  engagement  in  interstate  fommerce  lielil 

sufficient,  1197. 
reijair    of    buildings,    depots     and    roundtiouses,    employment    n<»l 

interstate,  835. 
repair  of  cars,  employment  not  interstate,  847. 

Carriers, 

see  Empi.oykks'  Li.mui.ity  A(t;   Ram.ro.mis. 

accident  reports   see  title  ArtiDKNTs. 

accounting,   federal   control   of   railroads,  order   of  director   general, 

1697,    1752,    1754. 
accounts,  discontinuance,  order  of  director  general  of  railroads,  1701. 
accounts,  records  and  memoranda,  control  of  Commerce  Commission, 
656. 

Hepburn  Act,  185. 
animals,    transportation,    see    A\nr.\T,.s;     Twenty-Eight-Holr    Livk. 

Stock  L.\w. 
answers,  rules  of  Commerce  Commission,  676. 
appliances,  see  Automatic  Couplers;    Buakks;   Cars;    Safktv  Appfi- 

ANCK  Act.  etc. 
applications  of  carriers,  relief  by  Interstate  Commerce  Commission. 
675. 

rules  of  Commission,  1584,  1585. 
apportionment   of   revenues,   order   of  director   general    of   railroad.s, 

1702,  1769. 
ash  pans,  see  Locomotives. 
assumption  of  risk  under  Employers'  Liability  Act,  Ch.  XXVIIL  97S- 

1027. 
assumption   of  risk   under  Safety  Appliance  Act,   Ch.   XLVIII,   1400- 

1415. 
automatic   couplers,   statutory   requirements.   Safety   Appliance    Act. 

Ch.   XLIV,    1339-1362. 
baggage,  see  Baggage. 

belt  lines,  interstate  status.  Safety  Appliance  Act,  1290. 
beneficiaries  under  Employers'  Liability  Act,  Ch.  XXX.  1053-1060. 
bills  of  lading,  see  Bii.l.s  of  Laih.ng. 
Board   of  Adjustment,   order  of  director   general   of   railroads,    1692, 

1748. 
boiler  inspection,  see  Boiler  Inspection  Act. 
carload  freight.  Commerce  Commission  may  not  compel  receipt  and 

switching  to  industries  on  carrier's  (erminals,  649. 
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Carriers — Continued. 

classification  of  freight, 

application  of  carload  rates,  goods  belonging  to  several   owners, 

charges  to  be  similar,  410. 
controlling   considerations,    action    by    Interstate   Commerce    Com- 
mission, 402. 
differential  between  carload   lots   and   lesser  amounts,   legality   of 
rates,  407. 
excessive  rates  prohibited,  409. 
differential  between  raw  material  and  manufactured  products,  no 

discrimination,  405. 
discrimination,    advantage    to    particular    kinds   of    traffic,    Ch.   XT, 
399-417. 
distinction  between   property,  competition,  403. 
duty  of  Interstate  Commerce  Commission,  401. 
necessity,  399. 

text  of  Interstate  Commerce  Act,  1514. 

uniform  classification,  effect  of  Interstate  Commerce  Act,  400. 
commerce  court,   Interstate   Commerce   Commission,   amendment  to 

statute  giving  additional   remedies,  187. 
common  carriers. 

Ash   Pan  Act,  receivers  as   "common   carriers,"   1503. 

common  law  definition,  202. 

federal    jurisdiction    over    water    carriers,    extension    by    Panama 

Canal  Act  of  1912,  218,  220. 
Interstate   Commerce  Act,  application,  205. 

common   arrangement   by   ferry   company   with   carrier   by   rail. 

214. 
definition,  text  of  Interstate  Commerce  Act,  1513. 
distinction  from  industrial  railways,  plant  facilities,  203. 
electric   interurban  railroads,   engaging  in  interstate  commerce, 

233. 
logging  roads,  238. 
stock  yards  company,  transfer  of  live  stock  between  pens   and 

tracks  of  trunk  lines,  236. 
terminal  and  belt  railroads,  234. 

transportation  from  United  States  to  adjacent  foreign  countries, 
210. 
Safety  Appliance  Act,  application,  1285. 
interurban   electric  trains,   1332. 
complaints  to  Commerce  Commission,  who  may  make,  GG4. 
connecting  carriers,  liability  of  railroad  for  condition  of  foreign  cars, 
Safety  Appliance  Act,  1325. 
right  of   carrier   1o    refuse   defective  cars   sui)pli(Hl    by  connecting 
lines,  1326. 
connection  between  railroads  and   water  carriers,   establishment   by 
Commerce  Commission,  658. 
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contracls,  diititis  imposed  by  Salety  Ai)i)liance  Act  not  to  be  evaded, 
1323. 
dutie.s  not  as.signable,  1325. 
contracts      |)rohit)it<'il    by     Fcdt'ial    I':iiii)loyer8'      Liability    Act.     Cli. 

XXXir,   1131-113G. 
contributory  negligence   under  Eiiu>l<)yer.s'    l.iai>ility   Act,   Ch.   XXIX, 

1028-1052. 
contributory    negligence    under    Salety    Appliance   Act,    Ch.    Xi.\'lll. 

1400-141.-.. 
corporal ion.s   incorpoialed    in    loreign   countries,  subjection    t(j   Inter- 
state Commerce  Act,  260. 
courtesy  of  employes,   order  of   director  general  of   railroads,    1777. 
damages  for  violation  of  Interstate  Commerce  Act,  actions,  pecuniary 
loss  must  be  shown,  502. 
.jurisdiction   of  courts  and   commission,  Ch.   XIV,   484-527. 
damages  under  Employers'   Liability  Act,  Ch.  XXXI,  1061-1130. 
death,  see  Dk.vtii  ky  Wuo.Ntiii  i.  Act. 
delay  in  transportation,  damages,  regulations  of  Congress,  comincjn 

law  of  state  courts  superseded,  60. 
drawbars,  statutory  requirements,  Safety  Appliance  Act,  Ch.   XLVI, 

1376-1384. 
elections,  prohibition  from  participation  in,  order  of  director  general 

of  railroads,  1782. 
Elkins  Act,    text,   1553-1556. 
employes, 

compensation, 
Adamson  Law,  Ch.   LVI,   1507-1509. 

commission   to  observe,   appointment   by   President,    1508. 
reduction  of  wages  pending  report  of  commission  prohibited, 

1508. 
text,  1674. 
increases,   order  of  director  general  of  railroads,   1709-1734. 
supplementary   orders   of   director    general,    1756-1769. 
free  passes,   prohibition  of  giving  of  passes  by  Hepburn   Act,  ex- 
ceptions,   181. 
order  of  director  general  of  railroads,   1683. 
text  of  Interstate  Commerce  Act,  1515,  1543. 
Hours  of  Service  Act.  Ch.  LI,  1431-1446. 
hours  of  service,  federal  and  state  control,  1432. 
carriers  and  employes  subject  to,  1434. 
continuity,  breaking  of,  brief  periods  off  duty,   1450. 

relief  from  duty  for  definite  period.  1453. 
evasion    of   statute,    statute    may    not    be   violated    by    requiring 

different  service  after  statutory   period.  1446. 
excuses   and    exceptions,    1470-1486. 
limitations   upon   hours   of   service,   1447-1470. 

employes  engaged   in   or  ct)nnected  with  movement   of  trains. 
1447. 
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employes   "on  duty,"   commencement   and  termination  of  ser- 
vice, 1448. 
tower  men  and  switch  tenders,  1462. 
penalties,  violation  of  statute,  1444. 

separate  penalty  for  each  employe  kept  on  duty  beyond  statu- 
tory period,   1444. 
purpose  of  Congress  in  enactment,  1442. 
relief  crews,  duty  to  substitute,  prevention  of  excessive  hours, 

1454. 
separate  periods  of  service,  statutory  period  not  exceeded,  1468. 
telegraph  offices,  two  offices  in  one  community  as  one  "place," 

1469. 
text    of  act,  1633-1634. 
validity,  1437. 

classification  of  operators,  statute  not  invalid,   1439. 
watching   locomotive   as   being    "on   duty,"   fireman   engaged   in 

movement  of  trains,  1458. 
when  statute  is  not  applicable,  1471. 
regulations    of    Congress,    validity,    necessity    of    connection    with 

interstate  commerce,  51. 
subjection  to  Boiler  Inspection  Act,  1491. 
subjection  to  Employer's  Liability  Act, 
abandonment  of  work,  effect,  795. 
act  may  constitute  interstate  employment  in  one  relation  and 

not  in  another,  778. 
application  of  decisions   construing  Safety   Appliance   Act,   800. 
carriers  subject  to  Liability  Act,  Ch.  XXII,  738-773. 
carriers  engaged  in  foreign  commerce,  749. 
carriers  within  territories,   758. 
carrying   passengers   only,   754. 

railroads,  vessels  or  ships  not  parts  of  railroad  systems,  754. 
receivers   of  railroads,   756. 
construction   and    repair   work,    Ch.   XXIV,   809-852. 
construction  work,  future  use  in  interstate  commerce,  810. 
effect  of  employment  in  both  intrastate  and  interstate  commerce, 

783. 
employes   engaged   in   interstate   commerce,   general   principles, 

Ch.    XXIII,   774-808. 
employment    not    limited    to    actual    transportation    to    another 

state,   778. 
erroneous  decisions  holding  employment  to  be  interstate,  806. 
erroneous  decisions  holding  employment  to  be  intrastate,  803. 
evidence,    Ch.   XXXVII,   1219-1226. 

fellow-servant  rule,  abolition  as  to  interstate  employes,  736. 
general  rule  as  to  when  railroad  is  engaged  in  interstate  and 
foreign  commerce,  738. 
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going  to  and  from  work,  employe.s  on  premises,  784. 

employment  in  intrastate  and  interstate  commerce,  790. 
interurban  electric  railroads,  752. 
invalidity,  Act  of  1906,  691. 

jurisdiction  of  state  and   federal   courts,  Cii.   XXXI V,   114ri-1169. 
lessor  of  railroad,  750. 

limitation  of  act  to  interstate  employes,  774. 
limitation    provisions,    Ch.    XXXIII,    1137-1144. 
miscellaneous   employes,   894-910. 
negligence   under,   Ch.   XXVII,    911-977. 
parties,   actions,   Ch.  XXXV,   1170-1178. 

parties    defendant,    agents    and    servants    causing    injury,    non- 
liability, 1177. 
pleadings,  XXXVI,  1179-1218. 
presumption,  781. 

prior  or  subsequent  employment  immaterial,  782. 
purpose  of  enactment,  uniformity  and   modification  of  common 

law,  706. 
railroad   wholly   within   single   state,   742. 
scope,  702. 

tap  lines  and  logging  roads,  740. 
temporary  cessation  of  work,  effect,  795. 
termination  of  work,  sleeping  in  cars,  792. 
tests  adopted  by  United  States  Supreme  court,  779. 
text   of   statute   as  amended,   1590-1592. 
train   and   switching  crews,   Ch.   XXV,   853-893. 
transportation  by  private  carrier  not  subject  to  act,  796. 
validity.  Act  of  1908,  694. 
evidence   of   interstate    shipments,   orders    of    Interstate   Commerce 

Commission,  statutory  provisions,  Employers'  Liability  Act,  1220. 
explosives,  interstate  transportation,  federal  control,  298. 
regulations,  Commerce  Commission  may  formulate,  655. 
text  of  federal  statute,  1676. 
express  companies  not   common  carriers,  Employers'  Liability  Act, 
757. 
subjection    to    Interstate    Commerce    Act,    Hepburn    Amendment, 
255. 
federal    control,   railroads  wholly   within    state,   character   of   trans- 
portation,   interstate   shipments,   207. 
common  arrangement  for  transportation   with   other  carriers,   im- 
munity, 206. 
scope,  historical   review,  effect  of  Interstate  Commerce  Act,   137. 
federal  treasurers,  duties,  order  of  director  general  of  railroads.  1772, 

1774. 
hearing  before  Commerce  Commission,  place  of  holding,   678. 
witnesses,  Commission  may  compel  attendance  and  testimony,  679. 
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imports   from  foreign   states,   immunity  from   state  legislation,   pro- 
tection of  commerce  clause,  19. 
information  relating  to  business  of  interstate  shippers,   prohibition 

against  carriers    and  agents  giving,  194. 
inspection,  boilers,  see  Locomotives. 

Interstate  Commerce  Act,  see  Interstatk  Commkroe  Act. 
"interstate   commerce"    as    used   in   Federal   Constitution,    definition, 

8. 
Interstate   Commerce   commission,    see    I.ntekstatk   {'ommekce   Com- 
mission. 
interstate   transportation, 

absence  of  definite  destination,  immateriality,  2()9. 

all  stages  of  shipment,  regulation  of  terminal  charges,  services, 
and  facilities,  283. 

applicability  of  Employers'  Liability  Act,  statutory  rules,  717. 

beginning  and  ending,  Employers'  Liability  Act,  760. 

carriers  engaged  in,  cars  used  in,  Safety  Appliance  Act,  Ch.  XLl, 
1283-1305. 

carriers   subject   to   Interstate   Commerce   Act,   Ch.  VT,   200-261. 

change  of  destination  in  transit,  270. 

common  arrangement  of  carrier  by  water  with  carrier  by  rail, 
subjection  to  Interstate  Commerce  Act,  211. 

destination  in  same  state,  passage  through  another  state,  Employ- 
ers' Liability  Act,  766. 

evidence  of  employment  in  interstate  commerce  as  evidence  of 
railroad  engaging  in  interstate  commerce,  Employers'  Liability 
Act,   772. 

grain  elevation  service,  regulation  under  federal  control,  286. 

immunity  from  state  legislation,  commencement  and  termination 
of  protection  of  commerce  clause,  original  packages,  1^3. 

Interstate  Commerce  Act  not  applicable  to  all  interstate  commerce, 
300. 

loading,  dunnage,  and  special  preparation  of  freight  oars  for 
shipment,  duties  of  shippers,  287. 

origin  and  destination  of  shipments,  continuous  carriage,  263,  265. 

peddling  from  cars,  carriers  not  compelled  to  furnish  peddling 
service,    299. 

receipt  and  delivery  of  goods,  inclusion  in  transportation,  272. 

refrigeration  and  ventilation  of  cars,  duty  of  carriers,  291. 

reshipments  from  point  of  delivery,  change  of  interstate  character 
of  shipment,  767. 

sales,  coal,  delivery  F.  O.  B.  at  mine  for  transportation  to  pur- 
chaser outside  of  state,  279. 

shipment  from  one  foreign  country  to  another  foreign  country, 
passage  through  United  States,  not  subject  to  Interstate  Com- 
merce Act,  282. 

shipment  from  one  state  to  port  in  same  state,  transshipment  for 
exporting,  281. 
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interstate    transportatitHi     <uiil  iiiiRMi. 

.sliipnients  jjassing  through  auotlicr  Ktato,  dcsdiiaiidii  in  stalo  ol 
origin  of  shipment,  267. 

state  and  federal  control,  K^'ncra!  iiriiKi|)l(!s  KoverniuK  cdnlrol,  37, 
41. 
respective  power.s  over  coiniiioii  carrier.s,  Ch.  II,  ;'i."i-l()7. 

stale   control,  delivery  of  cars   for   interstate  sliipincnt,   stale  reg- 
ulations superseded  by  Hepburn  Act,  75. 
extent  of  power  over  intrastate  commerce.  6X. 
internal  affiairs.   invalidity  of   federal   laws  and    regulations  en 
croaching  upon  state's  power,  49. 

slate  laws  on  same  subject  superseded,  55. 

switching  service  at  ports,  imported  goods,  297. 

temporary    stopping    or    interruption    of    shipments,    change    into 
intrastate  commerce,  273. 
interstate  character  not  changed,  276. 

track  storage  and  dennirrage  charges,  control  of  Commerce  Com 
mission,  294. 

transit  i)rivilcgos,  control  of  Interstate  Commerce  (Jommissioii, 
285. 

transportation  from  one  state  to  another  as  essential  element,  lo. 

transportation  of  company  property  over  state  lines.  Safety  Ai)- 
pliance  Act,  1304. 

transportation  passing  through  another  state  to  point  in  same 
state.  Safety  Appliance  Act,  1298. 

transportation  wholly  in  one  state  not  subject  to  Interstate  Com- 
merce Act,  285. 

transporting  freight,  continuous  shipment  without  traffic  agree- 
ment with  other  carriers,  Safety  Appliance  Act,  1293,  1294. 

weighing  of  shipments  of  freight,  federal  control  under  Inter- 
state Commerce  Act,  290. 

wharves   and   connecting  tracks,   federal   control   under   Interstate 
Commerce  Act,  295. 
inventory,  order  of  director  general  of  railroads,  1687. 
investigation  by  Interstate  Commerce  Commission,  1536. 

accidents,  reports,   663. 

power  to  proceed   when  Commerce   Commission  acts  on   its  own 
motion,   668. 
limitation  of  liability, 

causes  leading  to  enactment  of  Cummins  Amendment  to  Carmack 
Amendment,  agreed  valuation  clause  in  bill  of  lading,  notice  of 
loss,  558. 

contract  against  carrier's  own  negligence,  invalidity,  stipulation 
filed  with  Commission.  578. 

contract   with   initial   carrier,  connecting  carrier  benefited,   607. 

Cummins  Amendment,  no  retroactive  effect,  563. 
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limitation  of  liability — continued. 

notice    of    claims,    regulation    by    statute,    Cummins    Amendment, 

568. 
text  of  Interstate  Commerce  Act,  1543. 

validity   as   to   property  other   than   live   stock,    Cummins   Amend- 
ments, 567. 
value  at  place  of  shipment,  606. 
loss  and  damage, 

burden   of   proof,    regulations  of   Congress,   common   law   of   state 

courts  superseded,  60. 
carrier's  liability  as  warehouseman,  nature,  593. 
carrier's  liability  at  common  law,  exceptions  exempting  carriers, 

574. 
connecting  and   terminal  carrier's   liability,   Carmack  Amendment 
to  Interstate  Commerce  Act,  598. 
no  liability  for  initial  carrier's  act,  600. 
damages  for  violation  of   Interstate  Commerce  Act,   authority   of 

Commission,  extension  only  to  violations  of  act,  490. 
fraudulent  claims  against  carriers  penalized,  amendment  to  Inter- 
state Commerce  Act,  189. 
initial  carrier's  liability, 

action  by  "lawful  holder,"  of  bill  of  lading,  584. 

bill  of  lading  governing  transportation,  second  bill  void,  585. 

bill  of  lading  not  issued,  effect,  583. 

burden  of  proof  to  establish  liability  or  defenses,  594. 

delay  and  act  of  God  destroying  property,  595. 
Carmack  Amendment  to  Interstate  Commerce  Act,  168;   Ch.  XV. 
528-554. 
action  against  connecting  carrier  barred  by  recovery  against 

initial  carrier,  553. 
action  in  domicile  of  terminal  carrier  prohibited,  550. 
enforcement   by   state   courts,   548. 

federal  decisions,  controlling  effect  in  construing  statute,  547. 
law  prior  to  Carmack  Amendment,  536. 
money   paid    to   shipper   by   initial    carrier,   binding   effect   on 

other  carriers  in   absence  of   fraud,   552. 
presumption  of  negligence  against  initial  carriers,  601. 
purpose  of  enactment,  538. 

quantum  of  proof,  necessity  to  establish  liability,  594. 
removal  of  actions  in  state  courts,  549. 
state  laws  superseded,  79,  541. 

stipulations  exempting  from  liability,  invalidity,  540. 
validity,  531. 
change  of  destination  or  re-routing,  effect,  604. 
commencement   of   duties,   delivery  of  property   for   transporta- 
tion, 581. 
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loss    and    damage — continued. 

c'oinnioii   law   rules  imposed   by  amendments  to  Interstate  Com- 
merce Act,  572. 
contracts  against  loss  by  lire  not  due  to  negligence,  576. 
C*unimins  Amendments,  text,  555. 
carriers  affected  by,  563. 
causes  leading  to  enactment  of.  558. 
damage  for  delay,  587. 

effect  of  Second  Cummins  Amendment,  560. 
export   and   import   shipments   to   and   from   foreign   countries 

not  adjacent  to  United  States,  570. 
full  damage  to  live  stock,  565. 
interurban   railroads  subject   to,  565. 
no  retroactive  effect,  563. 

object  and  purpose  of  Second  Cummins  Amendment,  561. 
reservation  of  remedies,  effect  of  statute,  579. 
delay  and   act   of  God   destroying   property,  federal   rule   as   to 

negligence,   595. 
presumption  of  negligence  of  terminal  carriers,  conflict  of  deci- 
sions, 600. 
property  held  by  terminal  carriers  as  warehouseman,  592. 
wrongful  delivery  by  terminal  carriers  as  "loss."  591. 
payment   of   claims,   order   of  director  general   of   railroads,   1779- 
1781. 
municipal   ordinances,    regulation    of    carriers,    passenger    rates,    in- 
validity, 67. 
negligence,  violation  of  Safety  Appliance  Act  as  negligence  per  se, 

1306. 
officers  limited,  order  of  director  general  of  railroads,  1687. 
orders,  general  orders  of  director  general  of  railroads,  1678-1783. 
orders  of  Interstate  Commerce  Commission,  boiler  inspection,  1640- 
1688. 
enforcement,  service,  duties  of  carriers,  683. 
safety  appliances,  1598-1632. 
passengers, 
fares,  see  R-Mks  .\m)  Chargks. 

imports  from  foreign  states,  immunity  from  state  legislation,  pro- 
tection of  commerce  clause,  19. 
unjust  discrimination  and  unlawful  preference,  Ch.  XII,  418-429. 
baggage  of  passengers  carried  free,  no  discrimination,  419. 
colored   passengers,   separation   from   white  persons  not  unlaw- 
ful, 420. 
Interstate  Commerce  Act  applies  to  passengers,  418. 
l)ipe  line   companies,  transportation  of  companies'  own   commodity, 
subjection  to  Interstate  Commerce  Act,  241. 
transportation  of  oil  and   other  commodities,  subjection  to  Inter- 
state Commerce  Act,  241. 
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point  of  shipments,  reshipments  from  delivery,  interstate  character 
of  shipment   not  changed,   Fed«^ral   Employers'   Liability  Act,   770. 

practice  under  Federal  Employers'  Liability  Act,  Ch.  XXXVIH,  1227- 
124S. 

l)rocedure    before    Interstate    Commerce    Commission,    Ch.    XX,    G64- 

686. 
prohibition    from   owning  or  having  interest  in   freight  transported, 

amendment  to  Interstate  Commerce  Act,  Commodity  Clause,  175. 
purpose,   scope,   validity  and  construction   of  Safety  Appliance   Act, 

Ch.  XL,  1264-1282. 
rates,  see  title  Ratks  and  Chakgks, 
rebates,  text  of  Interstate  Commerce  Act,  1516. 

prohibition,  Elkins  Act  of  1903,  164. 
receivers  of  railroads,  purchasers  of  property,   subjection   to   Inter- 
state Commerce  Act.  259. 
records,    interstate    commerce,    method    of    i)roving    engagement    in. 

Employers'  Liability  Act,  1221. 
regulations, 

authority  of  Congress,  regulation  of  duties  of  interstate  carriers, 

scope  of  power,  147. 
definition  and  explanation  of  power,  14. 
federal  and  state  control  during  war,  Ch.  Ill,  108-133. 
state  control,  operation  of  trains  between  intrastate  points,  limi 
tations  and  exceptions  to  power  of  state,  82. 
payment   for  transportation   by  advertising,   invalidity  of   state 

statute,  81. 
speed  of  trains,  signals,  stopping  of  trains,  absence  of  legisla- 
tion by  Congress,  86. 
switch  connections  with  private  side  tracks,  power  of  state  to 
compel,  intrastate  business,  77. 
relation    of    discrimination    clause    of    Interstate    Commerce   Act   to 

Elkins  Act  of  1903,  314. 
reports, 

Accident  Reports  Act,  1505. 

annual  reports   by   carriers.   Commerce   Commission    may   require, 

661. 
Boiler  Inspection  Act,  1497,  1499. 
Hours  of  Service  Act,  1440. 
monthly  reports  by  carriers   to  Commerce   Commission  required, 

66L 

text  of  Interstate  Commerce  Act,  1539. 

weekly  cash  report,  order  of  director  general  of  railroads,  1705. 
route  of  interstate  freight,  duty  of  carriers  to  route  as  directed  by 

shippers,  amendment  to  Interstate  Commerce  Act,  193. 
Safety  Appliance  Act,  see  Safety  Appliance  Act. 
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.safety  appliances,  power  of  Interstate  Commerce  Commission,  002. 
regulations  of   Congress,  intrastate  subject  matters,   valid    regula- 
tions, 54. 
subject  matter  covered,  difficulty  of  defining,  57. 
schedules,  text  of  Interstate  Commerce  Act,  1.519. 
shipments  and  transportation  services  controlled  by  Interstate  Com- 
merce Act,  Ch.  VII,  262-?>01. 
shipments,  privileges,  order  of  director  general  of  railroads,  1775. 
sleeping    car    companies,    not    common    caniers    by    railroad,    Em- 
ployers' Liability  Act,  756. 
subjection  to  Interstate  Commerce  Act,  Hepburn  Amendment,  258. 
stock  yard  companies,  interstate  status,  Safety  Appliance  Act,  12!i(). 
street  railroads,  crossing  state  line,  subject  to  'Interstate  Commerce 
Act,  230. 
not  subject  to  Federal   I'^niployers'  Liability  Act,  755. 
switch   connections,   i)ower   of   Interstate  Commerce   Commission   to 
order,  655. 
connection  with  private  side  tracks  and  lateral  branch  lines,  Hep- 
burn Act,  171. 
telegraph,   telephone  and    cable   companies,    federal    control,    subjec- 
tion to  Interstate  Commerce  Act,  245. 
terminal  railroads,  interstate  status,  Safety  Appliance  Act,  1290. 
"transportation,"    Interstate    Commerce   Act    e.xtended    by    Hepburn 
Act,  167. 
term  as  used  in  Interstate  Commerce  Act,  300. 
text  of  Interstate  Commerce  Act,  1514. 
valuation  of  property  of  interstate  carriers,  duty  of  Interstate  Com- 
merce Commission,  under  Act  of  1913,  195. 
war, 

commodities  essential  to  national  defense.  President  authorized  to 

direct  movement  of,  198. 
federal   control   during  war  with  Germany,  effect  of  statute  upon 
other  federal  and  state  laws,  127. 
federal  statute,  114. 

penalty  for  violation  of  federal  statute,  132. 
President's  assumption  of  control,  proclamation  of  1916,  109. 
purpose  of  enactment,  115. 

rates  for  transportation,  authority  of  President  to  fix.  12S. 
right  to  sue  carriers  under  federal  control.  129. 
termination  of  federal  control  under  statute,  133. 
text  of  statute,  1566-1574. 
obstruction  of  movement  of  interstate  commerce  as  crime.  Amend- 
ment of  1917  to  Interstate  Commerce  Act,  197. 
power  of  Congress  over  carriers  during  time  of  war  and  time  of 

peace,  distinction,  108. 
President's    power   to    control    transportation    systems    in    time   of 
war.  109. 
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water  lines,  Commerce  Commission  may  authorize  railroads  to  con- 
tinue ownership,  652. 

Cars, 
agitation  lor  safety  appliances  on  all  cars,  1260. 
air  brakes, 
failure  to  equip  with,  contributory  negligence  as  defense,  1409. 
former  and  present  requirements,  Safety  Appliance  Act,  1328. 
statute  not  applicable  to  switching,  Safety  Appliance  Act,  1329. 
"trains"  within  Safety  Appliance  Act,  what  constitutes,  1330. 
appliances, 
duties  imposed  by  Safety  Appliance  Act,  appliances  must  be  opera- 
tive, 1324. 
statutory  duty  to  maintain  appliances  in  secure  condition,  1309. 
assumption  of  risk, 

distinction    from    contributory    negligence.    Safety    Appliance   Act, 

1403. 
no  defense,  violation  of  Safety  Appliance  Act,  1400. 
automatic  couplers,  under  Safety  Appliance  Act, 
actions  for  injuries,  exhibition  of  model  couplers,  13G2. 
application  of  act,  coupling  and  uncoupling,  1352. 
application  to  act  to  all  cars,  1351. 
common  law  rule,  carrier's  liability,  1252. 
defect  as  proximate  cause  of  injury,  1361. 
defects,  failure  of  pin  lifter  to  open  knuckles,  1360. 
defects  of  original  act,  difficulty  in  enforcement,   1257. 
different  patterns  of  couplers,  effect,  1350. 

employes  between  cars  for  other  purposes,  proximate  cause  of  in- 
jury, 1348. 
engine  and  tender,  coupler  not  required,  1360. 
futility  of  state  legislation  requiring  automatic  couplers,  1251. 
instructions  as  to  violation  of  statute,  1361. 

lever  on  other  side  of  car,  availability  of  lever  no  defense,  1358. 
necessity  at  both  ends  of  cars,  1354,  1355. 
preparation  for  coupling,  regulation,  1357. 
proximate  cause  of  injury,  employes  entitled  to  protection  of  act, 

1345. 
steam  hose  not  part  of  coupling,  1353. 
switching,  necessity  of  couplers,  1351. 
trainmen  on  top  of  cars  protected,  1346. 
trolley  cars,  couplers  not  required,  1356. 
violation  of  act,  illustrations,  1341. 
failure  of  coupler  to  work  under  all  circumstances  as  violation, 
1343. 
brakes,  common  law  rule,  carrier's  liability,  1252. 

order  of  commerce  commission  increasing  percentage  of  cars  to  be 
equipped  with  air  brakes,  1258. 
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caboose  cars,  order  of   Interstate  C^ommerce  Commission,  safety  ap- 

r)liances,  1615,  1617. 
cars  and  vehicles  subject  to  Safety  Appliance  Act,  1280. 
causes  of  enactment  of  original  Safety   Appliance  Act,   12.53. 
Commerce    Commission    without    authority    to    compel    furnishing   of 

special  kinds  of  cars,  68."). 
contributory  negligence  under  Safety  Appliance  Act, 

choosing  dangerous  way   to  uncouple  c;irs.  safe  method   available, 
1409. 
Instructions  held  erroneous,  lil2. 
distinction   from  assumption  of  risk,  1403. 
effect  of  Employers'  Liability  Act,  1404. 
employe  engaged  in  intrastate  commerce,  140(;. 

going  between  cars  to  uncouple,  employe  held  not  negligent,  1414. 
no  air  brakes  on  logging  trains,  1409. 
defective  cars, 

containing  livo  stock   or  perishable   freight,   moving  with   chains, 

1397. 
employe's  act  causing  appliance  to   become  defective   no   defense. 

1325. 
hauling  with  defective  appliances  over  other  railroads  penalty,  1282, 
interstate  employment  not  alleged,  submission   of  case  not  error, 

1421. 
movement,  law  prior  to  amendment,  1398. 
petition  need  not  refer  to  Safety  Appliance  Act,  1420. 
pleading  use  of  car  in  interstate  commerce,  1421. 
proximate    cause,   defective    einiipment    must    be    proximate    caus'\ 

action  for  damages,  1326. 
right   of  carrier  to   refuse   defective   cars   supplied   l)y   connectin.sr 
lines,  1326. 
drawbars, 
height, 

decisions  as  to  requirements  of  Safety  Appliance  Act,  1378. 

delegation   of   authority   as   to   height,   validity.    1280. 

duty  not  to  be  delegated  or  evaded,  1382. 

Instructions  erroneous  under  old   and   new  orders  of  Interstate 

Commerce  Commission,   1379. 
order  of  Interstate  Commerce  Commission.  1257,  1261,  1376.  1377. 
necessity,  application  of  Safety  Appliance  Act  to  locomotives,  1380 
repair  of  cars,  right  to  move  in  revenue  trains  or  with  other  cars. 

1391. 
statutory    requirements,    Safety    Appliance   Act,    Ch.    XLVI.    1376- 
1384. 
duty  of  carriers,  maintenance  as  well  as  equipment,  necessity.  Safety 
Appliance  Act.  1368,  1371. 
duties  not  to  be  evaded  by  contract.  1323. 
duty  to  furnish,  obligation  as  rai.sing  judicial  question.  Commission's 
powers  administrative  in   character,   637 

2   ruiitr.il    CMnlers— .-.;5 
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duty  to  furnish,  etc. — continued. 

damages  for  violation  of  Interstate  Commerce  Act,  jurisdiction  of 
state  courts  not  wholly  superseded,  501. 
empty  cars,  change  of  interstate  character  of  shipment,  Employers' 
Liability  Act.  7C7. 
hauling  empty  cars  as  interstate  commerce.    Employers'   Liability 
Act,  763. 
exception  from  requirements  of  Safety  Appliance  Act,   1385. 
cars  not  subject  to  state  laws,  1398. 

cars  on  interurban  railroads  moving  over  street  railroads,  1397. 
strict  construction  of  exceptions,  1396. 
exchange  of  cars,  amendment  to  Interstate  Commerce  Act,  187. 
flat  cars,  order  of  Interstate  Commerce  Commission,  safety  appliances. 

1608. 
foreign  cars,  liability  of  railroad  for  condition  of  Safety  Appliance 

Act,  1325. 
freight   trains,   orders   of    Interstate   Commerce    Commission,    safety 

appliances,  1631. 
gondola  cars,  order  of  Interstate  Commerce  Commission,  safety  ap- 
pliances, 1604,  1607. 
grab  irons  required.  Safety  Appliance  Act,  1365. 
foreign  and  domestic  cars,  no  distinction,  1367. 
provision  of  Safety  Appliance  Act,  extension,  1364. 
hand  brakes, 
application  of  Safety  Appliance  Act,  switching,  1372. 
duty   to   furnish   mandatory,   1368. 

maintenance  as  well  as  equipment,  necessity,  1368,  1371. 
necessity,  1365. 

effect  of  order  of  Interstate  Commerce  Commission,  1373. 
foreign  and  domestic  cars,  no  distinction,  1367. 
purpose  of  Congress  in  authorizing  Commission  to  prescribe  stand- 
ard equipment,  1375. 
handholds, 

duty  to  furnish  mandatory,  1368. 

extent  of  requirement  of  Safety  Appliance  Act,  1372. 
necessity,  effect  of  order  of  Interstate  Commerce  Commission,  1373. 
foreign  and  domestic  cars,  no  distinction,  1367. 
substitutes  unlawful,  1367. 
purpose  of  Congress  in  authorizing  Commission  to  prescribe  stand- 
ard equipment,  1375. 
requirement  of  original  Safety  Appliance  Act,  1363. 
hopper  cars,   order   of  Interstate   Commerce  Commission,   safety  ap- 
pliances, 1606. 
interstate  cars.  Safety  Appliance  Act,  Ch.  XLI.  1283-1305. 
car  on  switching  track  for  repairs,  1302. 
dining  car  used  for  interstate  train  on  sidins.  1303. 
hauling  empty  cars  over  state  lines,   1301. 
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interstate  cars,  Safety  Aiipliauce  Act,  etc.-  contjiiuid. 

hauling  in  Interstate  trains,   1299. 

pieparation,  switching  cars  in  yards,   i:{0<i. 

railroads   in   one   state   transporting   froighl,   <ontiniif)\is   shipment 

without  traffic  agreement  with  other  carriers,  1298-1295. 
requirement   as    to   interstate   character    not   necessary    since   1903 

Amendment,    1287. 
requirement  as  to  interstate  character  i)rior  to  \9()?,  Amendment, 

1286. 
transferring  cars   to   industrial    track,    l.'io.'). 
Interstate    Commerce    Commission,    authority    to    standardize    appli- 
ances. Amendments  of  1910,  12(i(). 
purpose  of  Congress  in  authorizing  Commission  to  prescribe  stand- 
ard equipment,  1375. 
standardization  order  as  to  appliances,  1262. 
intrastate  and   interstate   cars,   inclusion   by   Safety   Appliance   Act, 

as  amended,  1270. 
intrastate    cars,    relation    to    interstate   commerce.    Safety    Appliance 
Act,  1274. 
cars  used  on  tracks  other  than  main  lines,  lL'77. 
validity  of  amendment  including,  1273. 
ladders,  extent  of  requirement  of  Safety  Appliance  Act,  1372. 
necessity  under  Safety  Appliance  Act,   1365. 

purpose  of  Congress  in  authorizing  Commission  to  prescribe  stand- 
ard equipment,  1375. 
limitation  of  actions,  amendments  stating  new  cause  of  action,  pro- 
hibition, action  under  Safety  Appliance  Act,  1423. 
loading  and  unloading,  order  of  director  general  of  railroads,  1684. 
unloading  pursuant  to   28-Hour  Live   Stock   Law,  feeding  animals 
at  expense  of  owner,  1489. 
moving,  text  of  Interstate  Commerce  Act,  1539. 
"necessary  movement"  for  repairs,  exception  from  Safety  Appliance 

Act,  1386. 
negligence,  violation  of  Safety  Appliance  Act,  evidence  of  negligence 

not  required,  1320. 
no  distinction  between  passenger  and  freight  cars.  Safety  Appliance 

Act,  1277. 
operation   of  appliances,   employe's   failure   to  operate   appliance  no 

offense.  Safety  Appliance  Act,  1324. 
orders  of  Interstate  Commerce  Commission,  safety  appliances    1598- 
1632. 

passenger   cars,   order   of   Interstate   Commerce    Commission,   safety 

appliances.    1619-1623. 
penalties,   violation   of  Safety   Appliance  Act,   carrier's   liability   for 

each  car  hauled.  1425. 
Porto   Rico,  applicability   of  Safety  Appliance  Act.   1281. 
provisions  of  original   Safety  Appliance  Act.  summary,   1255. 
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purpose  of  Congrei^s  iti  oiiacting  Safety  Appliance  Act,  12(i5. 
repairs, 

burden  of  proof  upon  carrier,  movement  of  cars  for  repairs.  Safety 

Appliance  Act,  1391. 
movement   for   repairs,   relief   from    penalty,   liability   for   personal 

injuries  not  affected.  1396. 
movement  from   repair  point   prohibited,    1381),  1390. 
necessity  of  movement  for  repairs  as  question  of  fact,  1398. 
repair  at  time  of  discovery  of  defect,  necessity,  Safety  Api)liancc 

Act,  1388. 
right  to  move  in  revenue  trains  or  with  other  cars,  1391. 
rule  prohibiting  going  between  moving  cars,  effect,  Safety  Appliance 

Act,  1408. 
rules  of  carriers  governing  distribution  and  exchange,  power  of  In- 
terstate Commerce  Commission,  642. 
rules  of  Interstate  Commerce  Commission,  text  of  statute,  1547. 
running  boards, 
duty  to  furnish  mandatory,  1368. 
extent  of  requirement  of  Safety  Appliance  Act.  1372. 
illustrations,  violation  of  act,  1372. 
necessity.  Safety  Appliance  Act,  1365. 
eifect  of  order  of  Interstate  Commerce  Commission,  1373. 
foreign  and  domestic  cars,  no  distinction,   1367. 
Safety  Appliance  Act  as  amended,  1593  et  seq. 
application   of   remedial   features   of   statute,    cars   moved    for    re- 
pairs, 1316,   1318. 
duties   imposed   by   statute    in   one   relation    not  actionable   in   an- 
other, 1318. 
exception   from   statute,  cars  and  movements  of  cars,  Ch.  XLVII, 

1385-1389. 
remedial  provisions  not  limited  to  employes,  1269. 
sill  steps, 

duty  to  furnish  mandatory,  1368. 
extent  of  requirement  of  Safety  Appliance  Act,  1372. 
necessity.  Safety  Appliance  Act,  1365. 
effect  of  order  of  Interstate  Commerce  Commission,  1373. 
foreign  and  domestic  cars,  no  distinction.  1367. 
purpose  of  Congress  in  authorizing  Commission  to  prescribe  stand- 
ard equipment,  1375. 
state  laws,  safety  appliances,  invalidity  as  to  cars  of  interstate  rail- 
roads, 1278. 
substitution  for  appliances  unlawful.  Safety  Appliance  Act,  1312. 
tank  cars,  order  of  Interstate  Commerce  Commission,  safety  appli- 
ances, 1609,  1610,  1613. 
use   in    interstate   traffic,   materiality.   Federal    Employers'    Liability 

Act,  1288. 
"use"  of  cars  and  "haul,"  distinction  eliminated  by  1903  Amendment, 
Safety  Appliance  Act,  1304. 
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"used,"  extension  of  Safety  Appliance  Act  lo  cars,  etc.,  "used"  on  in- 
terstate hiKliways,  lliTfi. 
validity  of  original  Safety  Ajipliance  Act,  li:ti4. 

Cattle, 
see  Ammaijs. 

Certiorari, 

appeal,  writ  of  error,  exclusion  of  reiu'dy  in  certain  cases,  FY*deral 
Employers'   Liability   Act,    llGt). 

Chains, 

defective'  cars   containing   live    stock   or    perishable    freight,    moving 
with  chains.  Safety  Ai)pliance  Act,  Vi'M. 

Charities, 
free  passes. 

Amendment  of  1889  to  Interstate  Commerce  Act,   161. 
prohibition  of  giving  of  passes  by  Hepburn  Act,  exceptions,  ISl. 
text  of  Interstate  Commerce  Act,  1515,  1543. 

Cigarettes, 
see  Tobacco. 

Civil  rights, 
passengers,  discrimination,  colored  passengers,  separation  from  white 

persons  not  unlawful,  420. 
state   control   over  internal   affairs,   invalidity   of   federal   laws   and 
regulations  encroaching  upon  state's  power,  i'h 

Classification, 
Hours  of  Service  Act,  classification  of  operators,  statute  not  invalid, 

1439. 
railroads,  general  order  of  director  general  of  railroads,  1681. 

Coal, 

cars  not   furnished,  damages  for  violation  of  Interstate  Commerce 

Act,  jurisdiction  of  state  courts  not  wholly  superseded,  501. 
discrimination, 
action    for    unlawful    discrimination,    evidence    of    injury,   measure 

of  damages,  320. 
rates, 
coal  fields  served  by  different  carriers.  386. 
different  methods  of  loading  not  justification  for  different  rates. 

371. 
different   uses  of  commodities,  different  rates  not  justified.   413. 
rates  to  other  carriers  as  shippers,  preferences  prohibited,  359. 
shortage  of  cars,  equal  distribution  among  shippers  necessary.  342. 
interstate  employes,  Employers'  Liability  -Act, 

act  may  constitute  interstate  employment  in  one  relation  and  not 

in  another,  778. 
coal  for  engines,  dumping  into  chutes  and  tenders,  900. 
supplying  and  moving,  8'.'7. 
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interstate  eniphiyes,   Kinployers"   Liability  Act — continued. 

elevation  of  coal.  SoG.  840. 

material  and  supplies,  procuring  for  interstate  trains,  894. 

switching  crews,  termination  of  interstate  journey,  receipt  by  con- 
signee, 884. 
interstate  shipments, 

empty  cars,  reshipments   from  point  of  delivery,  change  of  inter- 
state character  of  shipment.  Employers'  Liability  Act,  767. 

origin  and  destination  of  shipments,  continuous  carriage,  illustra- 
tions, 265. 

sales,  delivery  F.  O.  B.  at  mine  for  transportation  to  purchaser  out- 
side of  state,  279. 

temporary    stopping    or    interruption    of    shipments,    change    into 
intrastate  commerce,  273. 
prohibition   from  owning  or   having  interest  in   freight  transported, 

amendment  to   Interstate  Commerce  Act,  Commodity  Clause,   17r>. 
rates,  increase,  order  of  director  general  of  railroads,  1744. 

Collection, 

discrimination,  collection  of  private  charges,  assistance  by  carrier,  re- 
fusal of  service  to  other  shippers,  368. 

Collisions, 

air  brakes,  recovery  for  injury  caused  by  collisions,  failure  of  brakes 
to  work,  Safety  Appliance  Act,  1333. 

automatic  couplers,  injury  to  employes  on  duty,  violation  of  Safety 
Appliance  Act,  1347. 

duties  of  carriers  under  Accident  Reports  Act.  1506. 

employes  engaged  in  interstate  commerce,  erroneous  decisions  hold- 
ing employment  to  be  interstate.  Employers'  Liability  Act,  806. 

Hours   of  Service  Act,  exceptions  to   statute,  derailments  and   colli- 
sions, as  "casualties,"  1478. 

investigation  by  Interstate  Commerce  Commission,  Accident  Reports 
Act,  1505. 
power  of  Commerce  Commission,  663. 

Combinations  and  monopolies, 
interstate    Commerce  Act.  causes   leading   to   enactment   of   original 
act,  139. 
original  enactment,   fundamental   requirements,  152. 
purpose  of  original  enactment,  reasonableness  of  rates,  prevention 
of  discrimination,  154. 

Commerce, 

5-ee  Foreign   Commekck;     Interstate  Commerce. 

Commerce  clause, 

compensation,  Adamson  Eight-Hour  Wage  Law,  validity,   1509. 
master  and  servant,  power  of  Congress  to  regulate,  scope,  nature  and 
extent  of  power,  689. 
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Workmen's  ConiiJensation  Act,  state  laws  superseded  by  Employers' 
Liability  Act,  extent,  726. 

Commission, 

set!     l.NTKUSTA  IK    C().\l  M  KKCK    COMMISSION. 

Commodity  clause, 

Interstate  Commerce  Act,   amendments,   Hepburn   Act,  carriers   jircj- 
hiljited   from  having  interest  in    freight, transported.   17.'). 

Common  law, 

assumption  ol'  risk  under  Emi)loyeis'  Liability  Act, 

abolition  or  modification  by  state  constitution  and  statutes,  effect. 

984. 
conflict  of  decision,  979,  982. 
defense  to  negligence  of  fellow-servants,  993. 
determination,  controlling  effect  of  federal  decisions,  986. 
beneficiaries,  "next  of  kin,"  determination  by  state  law.  Employers' 

Liability  Act,  1058. 
brakes,  carrier's  liability,  1252. 
car  couplers,  carrier's  liability,  1252. 

comparative  negligence,  gross  negligence  or  plaintiff  and  slight  neg- 
ligence of  defendant,  recovery  not  prevented,  Employers'  Liability 
Act,  1039. 
contributory  negligence.  Employers'  Liability  Act, 
apportionment  of  damages,  manner,  1U41. 
modification,  purpose  of  Congress,  1034. 
pleading,  necessity,  determination  by  state  law,  1050. 
recovery  not  barred,  1029. 
defects    of    equipment,    negligence    under    Employers'    Liability    Act, 

912. 
discrimination  and  undue  preferences,  304. 
Employers'    Liability    Act,    purpose    of    enactment,    uniformity    and 

modification  of  common  law,  706. 
former  adjudication,   commencement   of  action   under  state  law   not 

bar  to  suit  under  Employers'  Liability  Act,  1240. 
initial  carrier's  liability  for  loss  and  damage  by  connecting  carrier, 

Carmack  Amendment  to  Interstate  Commerce  Act,  168. 
Interstate  Commerce  Act,  causes  for  enactment,  inadequacy  of  com- 
mon law  remedies,  141. 
common  law  of  state  courts  superseded,  58. 

regulation   of  rates,   futile  attempts  of  states  to  regulate.   145. 
loss  and  damage  by  carriers, 

Carmack  Amendment,   federal  decisions,  controlling  effect   in   con- 
struing statute,  547. 
purpose  of  enactment,  538. 
common   law   rules   imposed    by    admendments   to    Interstate   Com- 
merce Act,  572. 
delay  and  act  of  (Jod  destroying  property,  federal  rule  as  to  neg- 
ligence. 595. 
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loss  and  damage  by  carriers — continued. 

exceptions  exempting  carriers,  574. 
law  prior  to  Carmack  Amendment,  536. 
negligence,  Employers'  Liability  Act, 
criterion,  ordinary  care  of  railroads    required,  914. 
determination    according   to    decisions   of   Federal   courts,   conflict 
of  decision,  928. 
final  decision  of  Supreme  court,  933. 
evidence,  sufficiency  not  governed  by  decisions  of  state  courts,  949. 
negligence  of  officers,  agents  or  employes,  abolition  of  fellow-serv- 
ant rule,  912. 
statute  not   limited   to   acts  of   fellow-servants    at   common   law, 
924. 
Safety  Appliance  Act,  violation  causing  injury  as  authorizing  re- 
covery under  Employers'  Liability  Act,  921. 
parent  and  child,   recovery  for  loss  of  services,  law  superseded  by 

Employers'  Liability  Act,  728. 
petition,  cause  of  action  under  state  or  common  law,  application  of 

Employers'  Liability  Act  may  be  raised  by  answer,  1203. 
proximate  cause,  automatic  couplers,  employes  entitled  to  protection 

of  Safety  Appliance  Act,  1345. 
rates,   authority   of   Interstate   Commerce    Commission   to   prescribe 
through  routes  and  joint  rates,  176. 
preferences  between  cities  and  localities  permitted,  374. 
publicity  and  permanency  of  rates  at  common  law,  431. 
removal  of  causes,  petition  stating  cause  of  action  under  state  stat- 
ute and  Employers'  Liability  Act,  1149,  1150. 
switch  connection  with  private  side  tracks  and  lateral  branch  line^, 
power  of  Interstate  Commerce  Commission  to  order,  Hepburn  Act, 
171. 
war,  federal  control  and  compensation  of  carriers  during  period  of 
war  with  Germany,  effect,  127. 

Competition, 

classification  of  freight,  preferences,  403. 
discrimination  in  rates, 
competition    between    localities,    qualifications    of    rule    permitting 
different  rates  based  on  competition,  384. 
rate  resulting  not  unreasonable,  382. 
difference  in  amount  of  traffic  between  similar  localities,  discrimi- 
natory rates  and  fares  prohibited,  384. 

Compromise  and  settlement, 
Employers'  Liability  Act, 

contracts,  prohibition  of  act,  release  not  a  contract  within  statute, 

1135. 
death,   damages   recoverable,   distril)Ution,   settlement   by   payment 
of  lump  sum,  1083. 
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settlement   with  one  beneficiary,   action   Ijv   jxjrsonal   representa- 
tive  not  defeated.  1128. 
power  of  administrator  to  settle  without  court's  consent,  1247. 
relief    fund,    acceptance    of    benefits    by    <nii)loye,    actions    against 
joint  tort-feasors  not  barred,   1134. 
money  only  may  be  received    for   transportation    by   carriers,    Inter- 
state Commerce  Act,  479. 

Compulsory  Testimony  Act, 

testimony  before  Interstate  Commerce  Commission,  invalid  provi- 
sion of  statute  remedied  by  enactment  of  Compulsory  Testimony 
Act,  162. 

Computation, 

method,  increases  of  wages,  order  of  director  general  of  railroads, 
1714,  1734. 

Conductors, 

actions  under  lOmployers'  Liability  Act, 
assumption  of  risk,  employes  held  not  to  have  assumed  risk.  1024. 
engagement   in   interstate   commerce,   preparing   trains    for   inter- 
state movement,  860. 
return  trips  by  trains  carrying  out  interstate  freight,  8tJ5. 
trainmen  not  engaged  in  interstate  commerce,   857. 
trainmen   on   interstate   trains.   8.^3. 
evidence  held  not  to  show  actionable  negligence,  972. 
evidence  held  to  show  actionable  negligence,  962. 
proximate  cause,   injury   due   solely   to   act   of   employe,   no   recov- 
ery, 961. 
Hours    of    Service    Act,    continuity,    breaking    of,    brief    periods    off 
duty,  1450. 
employes  subject  to,  1434. 

limitation  upon  hours  of  service,  tower  men  and  swjtcli  tenders, 
1462. 

Conflict  of  laws, 
cars,    exemption    trom    Safety    Appliance    Act,    cars    not    subject    to 
state  laws,  1398. 
use  in  interstate  traffic,  materiality.  Federal   Employers'  Liability 
Act,  1288. 
contributory    negligence    as    defense,    application    of    state    statutes 
abolishing  defense,  action  under  Safety  Appliance  Act.  14(i7. 
evidence   admissible    under    general    denial.    Employers'    Liability 

Act,  1051. 
pleading,   necessity,  determination   by   state  law.   Employers'   Lia- 
bility Act.  1050. 
Employers'  Liability  Act. 

assumption    of   risk,   application   of   doctrine,    analysis   of   federal 
decisions,  996. 
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defense  to  negligence  of  fellow-servants,  99o. 
beneficiaries,  "next  of  kin,"  determination  by  slate  law,  1058. 
death,    damages    recoverable,    distribution    controlled    by    Federal 

statute,  1082. 
demurrer  to  evidence,  .state  law  not  controlling,  1220. 
effect  upon  state  laws,  exclusiveness  of  Federal  Act,  721. 
election,   cause   of  action   under   state  law   and   Federal   Act,   mo- 
tions to  elect  under  Iowa  statute,  1229. 
evidence,  admissibility,  testimony  of  widow  -or  other  beneficiaries, 
determination  by  law  of  forum,  1219. 
controlling  effect  of  state  law,  1219. 

negligence,  sutRciency  not  governed  by  decisions  of  state  courts, 
949. 
former    adjudication,    commencement    of    action    under    state    law 

not  bar  to  suit  under  F'ederal  Act,  1240. 
interstate  commerce,  applicability  of  Federal  Act,  statutory  rules, 

717. 
judgment  notwithstanding  verdict,  power  of  state  courts  to  direct, 

action  under  P^ederal  Act,  1246. 
limitation,  accrual  of  cause  of  action,  death  cases.  1142. 

amendment  setting  up  new  cause  of  action  not  allowed,  1210. 
amendments  allowed  after  two-year  period,  1215. 
parties,  death  cases,  widow  cannot  sue  although  sole  beneficiary, 

1172. 
pleading, 

cause  of  action  under  Federal  Act,  no  recovery  under  state  stat- 
utes, 1183. 
cause    of    action    under    state    law    and    Federal    Act,    different 

counts  allowed,  1193. 
cause  of  action  under  state  law,  evidence  showing  case  under 
Federal  Act,  recovery  prevented,  1204. 
necessity  of  showing  Federal  Act,  1207. 

recovery    under    Federal    Act,    omission    supplied    by    answer, 
118fi. 
harmless  error,  1189. 
submitting  case  under  state  law,  federal  right   not  denied.  1165. 
sufRciency,  state  law  controlling,  1197. 
presumption  of  negligence  created  by  state  statute  not  applicable 
to  injury  or  death  under  Federal  Act,  946. 
applicability    of    .Mississippi    statute    to    actions    under    Federal 
Act,  948. 
procedure,  state  laws,  controlling  effect,  733. 

verdicts,  state  laws  permitting  verdict  by  less  than  twelve,  valid- 
ity in  actions  under  Federal  Act,  1236. 
regulation  of  interstate  and  foreign  commerce  by  Congress,  neces- 
sity, conflict  of  state  legislation,  3. 
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regulation  of  interstate  and  foreign  commerce,  etc. — continued. 

state  laws  on  same  subject  superseded,  55. 
state  laws,  punishment  of  crime  against  two  sovereignties,  rule  not 
applicable,  Safety  Appliance  Act,  1279. 

Conflicting  decisions, 
assumption  of  risk  under  Employers'  Liability  Act,  979,  982. 

controlling  effect  of  federal  decisions,  98tj. 
construction  of  Employers'  Liability  Act,  decisions  of  Federal  Courts, 

controlling  effect,  731. 
construction  of  Safety  Appliance  Act,  federal  decisions  controlling. 

1267. 
contributory  negligence  as  matter  of  law,  choosing  dangerous   way 

to    uncouple    cars,    safe   method    available,    Safety    Ajipliance   Act, 

1409. 
damages   recoverable   under   Employers'    Liability    Act,    federal    deci- 
sions controlling,  1073. 
employes   engaged    in    interstate    commerce    under    Employers"    Lia- 
bility Act,  application  of  decisions  construing  Safety   Api)liance 
Act,  800. 

iron  worker  carrying  material  to  repair  bridge,  815,  818. 
Hours  of  Service  Act,  limitation,  tower  men  and  switch  tenders,  14G2. 
negligence,  determination  according  to  decisions  of  Federal  Courts. 
Employers'  Liability  Act,  928. 

final  decision  of  Supreme  court,  933. 

Congress, 

automatic  couplers,  object  of  Congress  in  requiring,  1.340. 
causes  of  enactment  of  original  Safety  Appliance  Act,  1253. 
Commerce  Clause  of  Federal  Constitution,  Ch.  I,  3-34. 
compensation,  Adamson  Eight-Hour  Wage  Law,  validity,  1509. 
contributory    negligence,    modification    by   Employers'    Liability    .Vet, 

purpose  of  Congress,  1034. 
Employers'    Liability    Act,   effect   upon    state   laws,   exclusiveness    of 

Federal  Act,  721. 
Employers'  Liability  Act  of  1908,  validity.  694. 
employes  of  interstate  carriers,   federal   and  state   control,  hours  of 

service,    1432. 
Hours  of  Service  Act.  purpose  of  Congress  in  enactment,  1442. 

validity,  1437. 
interstate  commerce, 

authority  of  Congress,  scoiie  of  power,   3,   147. 

"regulation"   of   interstate   and    foreign    commerce,   iletinition    and 
explanation  of  power,  14. 

regulations  of  Congress,  common  law  of  state  courts  sui)erseded. 
58. 
intrastate  subject   matters,  valid  regulations.  .')4. 
state  laws  on  same   subject    superseded,  55. 
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subject  matter  covered,  difficulty  ot  defining,  57. 
validity,  necessity  of  connection  with  interstate  commerce,  50. 
state  and  national  governments,  respective  powers  over  common 
carriers,  Ch.  II,  35-107. 
general  principles  governing  control,  37,  41. 
state  control,  extent  of  power  over  intrastate  commerce,  similar- 
ity to  power  of  Congress,  68. 
invalidity    of    federal    laws    and    regulations    encroaching    upon 
state's  power,  48. 
Interstate  Commerce  Act,  original  form,  history,  purpose,  scope  and 

validity,  Ch.  IV,  137-157. 
intoxicating  liquors,  regulation  of  shipment  by  states,  federal  stat- 
utory exceptions   establishing  power,  32. 
master  and   servant,  power  of   Congress  to   regulate,  scope,  nature 

and  extent  of  power,  689. 
purpose  of  Congress  in  enacting  Safety  Appliance  Act,  1265. 
war,  carriers,  federal  and  state  control  during  war,  Ch.  Ill,  108-13:j. 

Conspiracy, 

Bill  of  Lading  Act,  leading  provisions,  618. 
Constitu'tional  law, 

Adamson  Eight-Hour  Wage  Law,  validity,  1509. 

assumption  of  risk,  abolition  or  modification  by  state  constitutions, 
effect.  Employers'  Liability  Act,  984. 

Bill  of  Lading  Act,  constitutionality  of  statute,  610. 

Carmack  Amendment,   validity,   531. 

cars,  intrastate  cars,  validity  of  amendment  including.  Safety  Ap- 
pliance Act,   1273. 

Commerce  Clause  of  Federal  Constitution,  Ch.  I,  3-34. 

contracts,  prohibition  of  Employers'  Liability  Act,  statutory  pro- 
vision, validity,  1132. 

drawbars,  height,  delegation  of  authority  as  to  height,  validity, 
Safety  Appliance  Act,  1280. 

due  process,  track  connections  for  interchange  of  traffic,  power  of 
state  to  compel  making  and  maintenance,  90. 

Employers'   Liability  Act  of  1906,  invalidity,  691. 

Employers'    Liability  Act  of  1908,   validity,   694. 

Hours  of  Service  Act,  validity,  1437. 
statute  not  void  for  uncertainty,  1439. 

incriminating  testimony,  testimony  before  Interstate  Commerce 
Commission,  invalid  statute  remedied  by  Compulsory  Testimony 
Act,  162. 

jury,  state  laws  permitting  verdict  by  less  than  twelve,  validity  in 
actions  under  Employers'   Liability  Act,  1236. 

Safety  Appliance  Act,  validity,  1264. 
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trial    Ijy    jury,    dainage.s    for    violation   of    Interstate    Coniuierce   Act, 
findings   of   lad   by   Conunission    rtMiuired,   validity,   .'^17. 

Continuance, 

hearing  before  Conunerce   Coinmission,   679. 
rules  of  Inter.state  Commerce  Commission,  1579. 

Contracts, 

compelling  production  of,  Interstate  Commerce  Commission,  tJ7"J. 
discrimination,    contract    with    discriminatory    provisions,    invalidity. 

316. 
enforcement,    damages    for    violation    of    Interstate    Commerce    Act, 

authority  of  Commission,  extension  only  to  violations  of  act,  490. 
filing   with    Commerce   Commission,   public   records   as    prima   facie 
evidence,  680. 

text  of  Interstate  Commerce  Act,  1520. 
limitation  of  carrier's  liability, 

contract  against  negligence,  invalidity,  stipulation  filed  with  Com- 
mission, 578. 

contract  with  initial  carrier,  connecting  carrier  benefited,  607. 

loss  by  fire  not  due  to  negligence,  576. 

notice  of  claims,  regulation  by  statute,  Cummins  Amendment,  56S 
money  only  may   he  received  for  transportation   by  carriers,   Inter- 
state  Commerce  Act,  479. 
prohibition  of  Employers'   Liability  Act,  Ch.  XXXII,  1131-1136. 

application  to  existing  and  future  contracts,  1133. 

limitation  of  statute  to  employes  of  carrier,  1134. 

releases    and    settlements,    effect,    release    not    a    contract    within 
statute,  1135. 

statutory    provisions,    li:51. 
validity,    1132. 
railroad,    definition,    Hours    of    Service    Act,    1444. 
rates,    publication    and    filing,    changes    i)rohibited,    oral    contracts, 
contravening  schedules  unlawful,  4.55. 

private    duties    of    carriers,    482. 
relief    fund,    acceptance    of    benefits    by    employe,    actions    against 

joint   tort-feasors   not   barred,   Employers'    Liability   Act,    1134. 
Safety  Appliance   Act  not   to  be   evaded    by    contract,    1323. 

duties   not    assignable,    1325. 

Corporations, 
books  and  records  of  interstate  carriers  under  jurisdiction  of  Inter- 
state   Commerce    Commission,    Hepburn    Act,    185. 
carriers,  subjection  to  Interstate  Commerce  Act,  260. 
complaints  to  Commerce  Commission,  who  may  make,  664. 
foreign    corporations,    employes    engaged    in    interstate    commerce 
under  Employers'  Liability  Act,  891. 
subjection    to    Interstate   Commerce   Act,    260. 
Interstate  Commerce  (\immission.  nature.  628. 
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officers   of  railroad   companies. 

autliority.   order  of  director  general  of  railroads,    1697. 
limit,  order  of  director  general  of  railroads.    16ST. 

regulation,  state  and  national  control  over  interstate  carriers,  gen- 
eral principles  determining,  44. 
public  interest,  state  control  over  intrastate   commerce,  71. 

taxes,    imports    from    foreign    states,    immunity    from    state    legisla- 
tion,   20. 

Correspondence  schools, 

interstate   commerce,   transportation   from   one   state  to   another   as 
essential   element,  10. 

Costs, 

actions  by  poor  persons,  permitting.  Employers'   Liability  Act,  1248. 

Cotton, 

discrimination,    grant    of    wharfage    privilege    denied    to    other   ship- 
pers, Interstate   Commerce  Act,  351. 
interstate    transportation,    temporary    stopping    or    interruption    of 
shipments,  interstate  character  not  changed,  276. 
transit    privileges,    control    of    Interstate    Commerce    Commission, 
285. 
rates    for    transportation,    increase,    order    of    director    general    of 
railroads,   1738. 

Courtesy, 
emi)loyes  of  railroads,  duty  to  be  courteous,   order  of  director  gen- 
eral of  railroads,  1777. 

Courts, 

see  Inter.state  Commerce  Commission. 

damages   for   violation  of  Interstate   Commerce  Act,   jurisdiction   of 
courts  and  commission,  Ch.  XIV,  484,  527. 
jurisdiction  of  state  courts  not   wholly  superseded,   501. 
orders   of   Commission   awarding   damages,    enforcement    in    state 

and   federal   courts,   522. 
state   courts,   actions   for   damages   under   section   eight   of   Inter- 
state Commerce  Act,  not  prosecuted   in  state   courts,   498. 
Employers'   Liability   Act,   jurisdiction    of   state   and    federal    courts, 
Ch.  XXXIV,  1145-1169. 
negligence,     determination    according     to    decisions     of     Federal 
Courts,  928. 
final  decision  of  Supreme  court,  933. 
procedure,   state  laws,  controlling  effect,   1?>3. 
jurisdiction,  see  Jurisdiction. 
loss  and  damage  to  interstate  shipments,   initial  carrier's   liability, 

Carmack   Amendment,   enforcement   by   state   courts,   548. 
rates,  publication  and  filing,  courts  bound  by  published  rates  until 
set  aside   by   Interstate   Commerce   Commission,   462. 
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Safety    Appliance    Act,    actions    for    iiersonal    injuries,    enforcement 
in    state   courts,    1416. 

Criminal  law, 
see  Pknai.tiks. 
construction  of  Safety  Appliance  Act,   rules  as  to  criininal   statutes 

not  ai)plicable,  1266. 
penalties,  recovery  not  criminal  action.  Safety  Alipliance  Act.  1425. 
"preponderance  of  evidence."  definition,  actions  for  penalties  under 

Safety  Appliance  Act,   1427. 
state    laws,    punishment    of    crime    against    two    sovereignties,    rule 

not  applicable,   Safety  Appliance   Act.   1279. 
war,  federal   control   of  carriers  during  war  with  (ierniany,   penally 
for  violation  of  federal  statute,  132. 

obstruction    of   movement  of   interstate   commerce   as   crime,    197. 

CuUom  Committee, 

Interstate  Commerce  Act,  preliniinaiy  steps  toward  enactment,  ("ul- 
lom  Committee.  149. 
report,  recommendation  of  bill,  I.IO. 

Cummins  Act, 

Carmack    Amendment,    modification.     First    and    Second     Cummins 
Amendments,  Ch.  XVI,  555-570. 
liability  of  carriers,   basis,  nature   and   extent,   Ch.   XVII,    571-608. 
text,  555. 

Customs  and  usages, 

appliances,  carrier's  duty  to  exercise  ordinary  care,  custom  of  other 
railroads   not    conclusive    as    to    care    exercised,    Employers'    Lia- 
bility  Act,   927. 
construction  of  Safety  Appliance  Act,  custom  of  railroad,  effect   in 
construing,   1267. 

Customs  duties, 
discrimination,   collection  of   private  charges,  assistance  by  carrier, 
refusal    of   service    to   other   shippers.    Interstate    Commerce   Act, 
368. 

D. 

Damages, 

appeal,  penalty  added  to  judgment  on  aflirmance,  action  under  Em- 
ployers' Liability  Act,   1247. 

apportionment,   action   under   Employers'   Liability  Act, 
difference  from  Georgia  statute,  1038. 
verdict,    apportionment    to    each    beneficiary,    1129. 

carrir's  liability  for  damage,  see  Carriers. 

claims  for  reparation,  basis  on  findings  of  Commerce  Commission. 
674. 
rules,   1578. 
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comparative    negligence,    different    theories,    adoption    of   theory    by 
Employers'  Liability  Act,    1033. 
gross  negligence  of  plaintiff  and  slight  negligence   of  defendant, 
recovery  under  Employers'  Liability  Act,  1039. 
complaints    to    Commerce    Commission,    absence    of   direct   damage 
not  ground  for  dismissal,  66H. 
essentials  when  reparation  is  sought,  672. 
death,  see  Death  by  Wrongful  Act. 
excessive   damages, 
Employers'    Liability    Act,    writ    of    error,    excessive    verdict    not 
reviewable,    1166. 
exemplary   damages,    Employers'   Liability    Act,    extMuplary    damages 

not  awarded,  1093. 
fraudulent  claims  against  carriers   penalized,   amendment   to   Inter- 
state Commerce  Act,  189. 
investigations,    publication    of    reports    not   to    be    used    in    damage 

suits.  Accident   Reports  Act,   1505. 
loss  and  damage  to  interstate  shipments,  liability,  Carmack  amend- 
ment, Ch.  XV,  528-554. 
mental  anguish,  regulations  of  Congress,  interstate  commerce,  com- 
mon law  of  state  courts  superseded,  60. 
pain  and  suffering,  recovery  under  Employers'  Liability  Act, 
award    where    death   is    not   instantaneous,    1066. 
compensation   for   loss,   future   earnings   not  recoverable,   1069. 
federal  question,  binding  effect  of  ruling  of  state  courts,  1162. 
limitation  to  pain  suffered  before  death,  1068. 
negligence,   necessity   of  negligence   to   warrant  recovery,   1072. 
no  recovery  prior   to   1910   Amendment,   1070. 
no  recovery  where  death  is  instantaneous,  1071. 
payment  of  claims,  order  of  director  general  of  railroads,  1779-1781. 
proximate    cause,    defective    equipment    must    be    i)roximate    cause, 

action    for   damages.    Safety   Appliance   Act,    1326. 
rates, 

publication  and  filing,  collection  of  scheduled  rates,  counterclaim 
for  damages  to  goods  prohibited,  475. 
damages  for  collection  of  rate  in  excess  of  scheduled   rate  by 

shipper,  479. 
damages  for  failure  to  post  rates  not  recoverable,  475,  478. 
penalty    for    making    erroneous    quotation    of   rate,    damage    to 
shippers,   473. 
reduction   of  damages.   Employers'   Liability  Act, 
contributory  negligence,    1028,   1041. 
damages  not  reduced,  1048. 
defense,  recovery  not  barred,   1029. 
evidence  admissible   under   general   denial,   1051. 
instructions,   duty  of  court  to  instruct,   1043. 
errors,  1045. 
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language   of   statute   not    erroneous.    1045. 
manner  of  instructing,   1044. 
negligence  of  employe  must  be  proximate  cause  of  injury,  1031t. 
pleading,   necessity,    determination    liy    state   law,    1050. 
j)urpose  of  Congress,   10,34. 
leniedies.     discrimination     and    undue     preferences,    common     law 

rules,  304. 
reports  of  accidents,   damage  suits,   reports  not  to  be   used,   Boiler 

Inspection  Act,  1498. 
violation  of  Interstate   Commerce  Act, 

actions    for    overcharges    exceeding    .scheduled    rates,    prosecution 

in  courts  without  determination   of  commission,  494. 
assignment   of  claims   for   damages,   526. 

attorney's   fees,    services   before   Commission,   allowance   not    per- 
mitted, 526. 
authority  of  courts  and  Commission,  485;  see  Ch.  XIV,  484-527. 
authority  to  award  damages  conferred  on  Commission,  487. 

extension  only  to  violations  of  act,  490. 
discrimination, 

award  by  Commission,  488. 
evidence  of  injury,  measure  of  damages,  320. 
necessity  of  order  of  Commission  to  recover  damages  in  courts, 
500. 
excessive    rates,    courts    without    primary    jurisdiction    to    award 

damages,  402. 
findings     of   fact     by    Commission     required,     award     of   damages 
against  carriers,  516. 
validity  of  statute,  517. 
inadequate   service   or   facilities,    award    by   Commission,    513. 
jurisdiction  of  state  courts  not  wholly  superseded.  501. 
limitations,  complaints,  filing  with  Commission  within  two  years, 

523. 
maximum  rate  need  not  be  prescribed  by  Commission,  519. 
measure   of  damages,   unreasonable  rates   and   unlawful   discrimi- 
nation, 503. 
inisrouting  shipments,  award  by  Commission,  513. 
orders   of   Commission    awarding  damages,   enforcement    in    state 

and  federal  courts.  522. 
parties  entitled  to  damages,  excessive  freight  charges,  consignors 

and  consignees,  506. 
pecuniary  loss  must  be   shown,   502. 

rates,    arbitrary   sum     added   to     sale   price    to   cover    excessive 
charges,  right  of  shipper  to  reparation.  507,  508. 
award  by  Commission  as  bar  to  action  for  additional  damages, 
overcharges,   513. 

2    Control    C.iirior — .">4 
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findings  of  Commission  as  to  reasonableness  of  rates,  all  persons 

benefited,   515. 
past   shipments    with    excess   rates,    damages   not    automatically 
awarded,  509. 
remedy  before   Commission,   establishment,   conflicting   provisions 

of  statute  harmonized,  491. 
state   courts,   actions   for  damages   under   section   eight  of   Inter- 
state  Commerce  Act   not   prosecuted   in   state   courts,   498. 
statutory  provision  creating  liability,  485. 
war,   federal   control   during   war    with   Germany,    right   to   sue   car- 
riers  under  federal   control,   129. 

Death  by  wrongful  act, 
actions   under   Employers'    Liability  Act, 

abandonment  of  wife  and  child,  effect  as   to  recovery,  1087. 
alien  dependents,  recovery  by,  1055. 

appeal,  federal  question,  binding  effect  of  ruling  of  state  courts, 
1162. 
right  to   writ  of  error  not  always  raised  by  pleadings,  1163. 
appliances,   ordinary   care,   custom   of   other   railroads   not   conclu- 
sive as   to  care   exercised,  927. 
assumption  of  risk,  978. 

risks   assumed,   violation    of    state    statutes    not    included,    1011. 
beneficiaries,  1053. 

dependency  of  next  of  kin  not  created  by  gifts,  1110. 
estate  of  decedent  not  entitled  to  damages,  1091. 
existence  as  jurisdictional,  1056. 

necessity   of  showing  dependency   of  next   of  kin,    1104. 
"next  of  kin,"  determination  by  state  law,  1058. 

illegitimate  children,   1059. 
settlement  with  one  beneficiary,  action  by  personal  representa- 
tive not  defeated,  1128. 
statutory  action  not  for  equal  benefit  of  surviving  beneficiaries, 
1081. 
cars,  use  in  interstate  traffic,  materiality,  1288. 
damages,  Ch.  XXXI,  1061-1130. 
apportionment,  excessive  apportionment  to  one    beneficiary,  ef- 
fect,  1126. 
apportionment   to    each    beneficiary    in    verdict,    1129. 
compensatory   damages,   measure,    1073. 

contributions  by  deceased,  necessity  of  showing,  1093,  1100. 
contributory    negligence,    apportionment    of    damages,    manner, 
1041. 
recovery  not  barred,  1029. 
dependency  of  next  of  kin,  necessity  of  showing,  1104. 
not   created  by  gifts,  1110. 
what   constitutes,   1106. 


Index.  1899 

Death  by  wrongful  act — Continued. 

actions   under  Employers'  Liability   Act — continued. 

distribution   controlled   by   Federal   statute,   1082. 
distribution,  settlement  by  payment  of  lump   sum,    1083. 
earning  capacity,  necessity  of  evidence   of  deprivation,   101*2. 
elements,  loss  of  care,  training  of  minor.s,  1089. 

loss  of  society  and   wounded  affections  not    elements,  1088. 
exemplary    damages    not    awarded,    I0!t3. 
funeral   expenses  not   recoverable,   1093. 
instructions,  reference  to  sum  sued  for  not  error,   1124. 
loss  of  future  benefits  limited  to  present  cash  value,  1075,  1079. 
measure  of  damages,  federal  decisions  controlling,  1073. 
instructions   approved,   1120. 
instructions   held   erroneous,    llltJ. 
various   beneficiaries,   1111. 
necessity   of  pecuniary   loss,    1063. 

negligence,   necessity   of   negligence    to   warrant    recovery,   1072. 
pain   and    suffering,    award    where    death    is    not    instantaneous, 
1066. 
compensation   for  loss,   future  earnings  not   recoverable,   1069. 
limitation  to  pain  suffered  before  death,  1068. 
no  recovery  prior  to  1910  Amendment,   1070. 
no  recovery  where  death   is  instantaneous,  1071. 
pecuniary  loss,  applicability  of  state  statute  entitling  father  to 
earnings  of  children,  1126. 
not   dependent   on   legal   liability   of  employe   to   beneficiaries, 
1082. 
presumption  of  damages  to  widow  and  child,  non-existence,  1086. 
reduction,   because  of  contributory   negligence,  cure  of  error  by 
remittitur,   1127. 
propriety  of  special   verdicts,   1128. 
state  statutes  limiting  amount  recoverable  not  applicable,  1124. 
statutory  provision,  1062. 
election,  cause  of  action  under  state  law  and  Federal  Act,  motion 

to  elect  before  trial,  sustaining,  1231. 
evidence,  admissibility,  testimony  of  widow  or  other  beneficiaries, 

determination  by  law  of  forum,  1219. 
former  adjudication,  action  under  state  law  as  bar  to  action  under 

Federal    Act,    1241. 
instructions,  harmless  errors,  actions  under  Federal  Act,  1243. 
limitation,  accrual  of  cause  of  action,  1142. 
negligence,  evidence  held  not  to  show  actionable,  969. 
injury  caused   by   servant    acting   within   scope   of   employment. 

necessity,  936. 
presumption    of    negligence    created    l)y    slate    statute,    apiilica- 
hility  of   Mississippi   statute.  948. 
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presumption    ol    negligence    created    by    state    statute    not    ap- 
plicable, 946. 
provision  imposing  liability  lor  negligence,  912. 
proximate  cause,  death  due  "in  whole  or  in  part"  to  negligence, 
955. 
meaning  of  phrase,  945. 
willful  wrongs  not  within  act,  976. 
parents   not   entitled   to   damages   when    there   is    widow   or    chil- 
dren, 1054. 
parties,  ancillary  administrator  may  sue,   1175. 
revival  of  suit  by  personal  representative  only,  1176. 
suit  only  by  personal  representative,   1170. 

want  of  legal  capacity  to  sue  in  widow  cannot  be  waived,  llTi!. 
widow    cannot    sue   although    sole    beneficiary,    1172. 
parties    defendant,    agents    and    servants    causing    injury,    non-lia- 
bility,   1177. 
personal    representative,    action    in    state    other    than    where    ap- 
pointed, necessity  of  consent,  1178. 
existence    of    other    property    not    necessary    for    appointment, 
1176. 
petition,  allegation  as  to  engagement  in  interstate  commerce  held 
sufficient,  1197. 
cause  of  action  under  state  law,  recovery  where  evidence  shows 

case  under  Federal  Act,  harmless  error,  1189. 
necessity  of  showing  injury  or  death  under  conditions  described 

in  statute,  1179. 
pecuniary   loss   to   beneficiaries   must  be  alleged,   1201. 
survival    of    beneficiaries,    necessity    of    alleging,    1200. 
removal    of    causes,    petition    not   stating   cause   of   action    under 
Federal  Act  although  so  intended,  1152. 
petition   stating  cause  of   action   under  state   and   Federal  Act, 
1149,   1150. 
settlement,  power  of  administrator  to  settle  without  court's  con- 

.sent,  1247. 
text  of   Federal   statute   as   amended,   1590-1592. 
Safety  Appliance  Act, 

automatic  couplers,  injury  to  employes  on  duty,  violation  of  stat- 
ute not  actionable,  1347. 
object  of  Congress  in  requiring,  1340. 
trainmen  on  top  of  cars  protected,   1.346. 
violation  of  act,  illustrations,  1341. 
cause  of  enactment  of  original  act,  1253,  1265. 
duties     imposed     by    statute   in    one   relation    not   actionable    in 

another,   1318. 
exception    from    roriuiremonts    of    act,    statutory    provision,    138.'». 
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Death  by  wrongful  act — Continued. 

Safety   Appliance   Act — continued. 

limitation  of  actions,   provision   of   I':nip)oyer.s    liability  Act.  con- 
trolling effect,  1422. 

state  statute,  effect  in  absence  of  interstate  employment,   1423. 
negligence,  violation  of  act  as  negligence  per  se,  130*;. 

evidence  of  negligence  not  required,  1320. 
repairs,    relief    from    penalty,    liability    for    personal    injuries    not 

affected,    1396. 
similarity  to  actions  for  penalties,   1313. 

Debt,  action  of, 

penalties,   remedy  for  recovery,  Safety  Appliance  Act,    142."). 
Definitions, 
■accident,"  exception  to  Hours  of  Service  Act,  1473. 
"act  of  God,"  exception  to  Hours  of  Service  Act,  1473. 
"among,"   construction    of   commerce    clause,    6. 
"among   the    several    states,"    applicability   of    Employers'    Liability 

Act,  717. 
assumption  of  risk, 

confusing  with  contributory  negligence,   1012. 

distinction   from    contributory  negligence,   1006,    1403. 

ordinary,    known    or    obvious    risks    assumed    by    employes.    Em- 
ployers'  Liability  Act,   987. 
"casualty,"  exception   to  Hours  of  Service  Act,  1473,  1478. 
"commerce,"    applicability    of    Employers'    Liability    Act,    statutory 

rules,  717. 
common  carriers, 

air   brakes,   nece.ssity,   Safety  Appliance   Act,    1332. 

application  of  Safety  Appliance  Act   to   railroads   which  are   com- 
mon carriers,  1285. 

Ash  Pan  Act,   1671. 

receivers  as   "common  carriers,"   loOS. 

common  law  definition,   202. 

distinguished    from   industrial   railways,   plant  facilities,   203. 

express    companies,    Interstate    Commerce    Act,    255. 

sleeping   car   companies.   Interstate   Commerce  Act,   258. 

stock   yards   company.   Interstate   Commerce   Act,   236. 

text  of  Employers'   Liability   Act,   1591. 

text  of  Interstate  Commerce  Act,    1513. 
"common    control,    management    or   airangement    for    a    conliniious 

carriage  or  shipment.  "  Interstate  Commerce  Act,  216. 
compaiative  negligence,  Kmidoyers'  Liability  Act,  1033. 
contributory  negligence, 

distinction   from  assumption  of  risk.   1006,   1403. 
Employers'  Liability  Act.  1029. 

instruction,    eirors,    1045. 

Safety  Appliance  Act.  1403. 
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•dependency,"  damages  recoverable  by  next  of  kin,  Employers'  Lia- 
bility Act,  1106. 
dependency  of  next  of  kin  not  created  by  gifts,  1110. 
discrimination,   relation  of  discrimination  clause  of  Interstate  Com- 
merce Act  to  Elkins  Act  of  190;^,  314. 
prejudice  to  one  party  and  advantage  to  others  necessary  under 

Interstate   Commerce  Act,   314. 
unjust  discrimination  and   undue   preferences,  common  law  rules, 
304. 
definition  by  Interstate  Commerce  Act,   303. 
applicability   to  subsequent  amendments,  312. 
difference   in  charges,   dissimilarity  of   services,    312. 
distinction  between  section  two  and  clause  in  section  one  as 
to  unreasonable  charges,  310. 
origin  and  history  of  definition,  306. 
purpose  of  definitionn,  307. 

relation  and  distinction  between  section  two  and  three,  209. 
"emergency,"  Hours  of  Service  Act,  1482. 

insubordination  of  employe  as  emergency,  1484. 
"employe,"  Boiler  Inspection  Act,  1498. 
text  of  Boiler  Inspection  Act,  1635. 
text  of  Hours  of  Service  Act,  1633. 
text  of  Interstate  Commerce  Act,  1515. 
"families,"  text  of  Interstate  Commerce  Act,  1515. 
"ferry,"  Interstate  Commerce  Act,  214. 
"foreign  commerce,"  Accident  Reports  Act,  1504,  1673. 
"in  whole  or  in  part,"  Employers'  Liability  Act,  946. 
"interstate  commerce," 
Accident  Reports  Act,  1504. 

text,  1673. 
elements, 

change  of  destination  in  transit,  270. 

loading,    dunnage,    and    special    preparation    of    freight   cars    for 

shipment.  287. 
origin   and   destination    of   shipments,    continuous   carriage,   263, 

265. 
temporary  stopping  or   interruption   of  shipments,   change   into 
intrastate  commerce,  273. 
interstate  character  not  changed,  276. 
transit  privileges,  control   of   Interstate  Commerce   Commission, 

285. 
transportation  from  one  state  to  anotiier  as  essential  element,  10. 
Employers'  Liability  Act,  738. 

railroad  wholly  within  single  state,  742. 
Federal  Constitution,  8. 
Safety  Appliance  Act,  1284. 

subject  matter  covered,  difficulty  of  defining.  57. 
telegraph  messages  as  interstate  commerce,  104,  245. 
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Definitions — Continued. 


"lawful    holder,"    loss   and    damai;c,    initial    carrier's    llaliiiity,   action 

by  "lawful  holder."  of  bill  of  ladinp;.  584. 
"like,"    discrimination,   conditions    warranting    different   charges.    In- 
terstate Commerce  Act,  311. 
"like  traffic,"  rates,  wheat  and  coarse  grain,  different  rates.  412. 
"may    compete    for    traffic,"    prohibition    of   ownership   of   competing 

water  lines  of  carrier  by  rail,  220. 
"movement,"   watching  locomotive  as  being  "on    duty,"    fireman   en 

gaged  in  movement  of  trains.  Hours  of  Service  Act,  1458. 
"necessary  movements,"  for  rei)airs,  exception  from  Safety  Appliance 

Act,  1386. 
"negligence,"  definition  by  United  States  Supreme  court.   Employer.^ 

T.iability  Act.  926. 
"on  duty,"  Hours  of  Service  Act,  1448. 

watching  locomotive  as  being  "on  duty."  1458. 
"or    elsewhere."    Panama    Canal    Act,    prohibition    of    ownership    nf 

comi)eting  water  lines  of  carrier  by  rail,  22.5. 
"or  otherwise,"  Panama  Canal  Act,  extension  of  federal  jurisdiction 

over  water  carriers,  220. 
"ordinary  live  stock."  Interstate  Commerce  Act,  1543. 
"original  package."  protection  of  Interstate  Commerce  Clause,  24. 
"party  rate  tickets."  discrimination,  422. 
peddling  service,"  Interstate  Commerce  Act.  299. 

"preponderance  of  evidence,"  actions  for  penalties  under  Safety  Ap- 
pliance Act,  1427. 
"railroad," 

Boiler  Inspection  Act,  1498. 
text.  1635. 

bridges  as  railroads.  Interstate  Commerce  Act,  226. 

discrimination.  Interstate  Commerce  Act,  312,  334. 

Employers'  Liability  Act,  bridges,  ferries  and  tracks  included,  739. 

ferry.  Interstate  Commerce  Act,  214. 

Hours  of  Service  Act,  1444. 
text.  1633. 

Interstate  Commerce  Act,  167.  300. 
text.  1513. 

street  railroads  as  being  subject  to  Interstate  Commerce  Act.  230. 

street  railroads  not  subject  to  Employers'  Liability  Act.  755. 
"rates."  discrimination,  370. 

"rebate"   distinction   between   ordinary  and   statutory   definition.   In- 
terstate Commerce  Act,  313. 
"regulation,"    applicability    of    Employers'    Liability    Act.    statutory 

rules.  717. 
"regulation"  of  interstate  and  foreign  commerce,  14. 
"res  ipsa  loquitur,"  actions  under  Employers'  Liability  Act,  951. 
"spotting."   discrimination,   "spotting"  cars   for  certain   shippers,  re- 
fusal of  service  to  others.  Interstate  Commerce  Act,  371. 
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"trains,"  Safety  Appliance  Act,  1330. 

"transit  privileges,"  unlawful  discrimination  by  carriers,  353. 

"transportation,"  312,  334,  635. 

Interstate  Commerce  Act,  167,  300. 

text,  1514. 
loss  and  damage  by  initial  carrier.  592. 

private  car  lines  as  being  subject  to  Interstate  Commerce  Act,  240. 
Safety  Appliance  Act.  1284. 

"trap   car   service,"    practice   not  unlawful   if   no   preference.   Inter- 
state Commerce  Act,  372. 

"unavoidable  accident."  exception  to  Hours  of  Service  Act,  1473. 

"undue,"  discrimination,  statutory  definition,  316. 

"unreasonable,"  discrimination,  statutory  definition,  316. 

"use"  of  cars  and  "haul,"  distinction  eliminated  by  1903  Amendment, 
Safety  Appliance  Act,  1304. 

"used,"  extension   of  Safety  Appliance   Act   to  cars,  etc.,  "used"  on 
interstate  highways,  1276. 

Delay, 
Hours  of  Service  Act, 

continuity,  breaking  of,  brief  periods  off  duty,  1450. 
ordinary   delay   incident  to   train   operation,   no  excuse  for  viola- 
tion of  statute,  1481. 
watching  locomotive  as  being  "on  duty,"  firemen  engaged  in  move- 
ment of  trains.  Hours  of  Service  Act,  1458. 
whm  statute  is  not  applicable,  1471. 

Demurrage, 
discrimination,    track    storage    and    demurrage    charges.    Interstate 
Commerce  Act,  345. 
control  of  Commerce  Commission,  294. 
general  orders  of  director  general  of  railroads,  federal  control,  1679. 
loading  and   unloading  cars,  order  of  director  general  of  railroads, 

1684. 
rates,  publication  and  filing,  changes  prohibited,  449. 
demurrage  charges  to  be  filed  with  Interstate  Commerce  Commis- 
sion, 448. 
Depositions, 

Interstate  (Commerce   Commission,   power   to   take   depositions,   162, 

677,  679. 
rules   of   Interstate   Commerce   Commission,   1579. 
text  of  Interstate  Commerce  Act,  1527. 
Depots, 

rates,  publication  and  filing,  damages  for  failure  to  post  rates  not 
recoverable,  475,  478. 
posting  not  essential,  439. 
Derailments, 
duties  of  carriers  under  Accident  Reports  Act,  1506. 

investigation  by  Interstate  Commerce  Commission,  1505, 
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Hours    of    Service    Act,    exceptions,    derailments    and    collisions     as 
"casualties,"  1478. 

Descent  and  distribution, 
(loath,   damnges   recoverable   under   Kmployers'    I^iahility   Act,  distri- 
bution controlled  by  Federal  statute,  1082. 
settlement  by  payment  of  lump  sum.  1083. 

Detectives, 
employes  engaged   In   Interstate  commerce,   police  duties,  watchmen 
and  detectives,  Employers'  Liability  Act,  001. 

Dining  cars, 

.>^ee  ('aus. 

Directing  verdict, 

appeal,  refusal  not  reviewable  unless  clearly  erroneous,   Employers' 

Liability  Act,  1169. 
demurrer  to  evidence,  state  law  not  controlling,  Employers'  Liability 

Act,  1220. 
judgment  notwithstanding  verdict,  power  of  state  courts  to  direct. 

action  under  Employers'  Liability  Act,  1246. 
penalties,  recovery  not  criminal  action.  Safety  Appliance  Act,  1425. 

Director  general, 
general    orders    of    director    general    of    railroads,    federal    control, 
1678-1783. 

Discrimination, 
action   for  unlawful  discrimination,   evidence  of  injury,  measure  of 
damages,  320. 
excessive  rates,  courts  without  primary  jurisdiction  to  award  dam- 
ages, 492. 
findings  of  fact  by  Commission  required,  award  of  damages  again?t 

carriers,  516. 
jurisdiction  of  state  courts  not  wholly  superseded.  .501. 
measure   of  damages,   unreasonable   rates   and   unlawful   discrimi- 
nation, .503. 
necessity  of  order  of  Commission  to  recover  damages  in  courts.  500. 
pecuniary  loss  must  be  shown,  502. 
actions   for   overcharges   exceeding   scheduled    rates,   prosecution    In 

courts  without  determination  of  Commission,  494. 
advantage  to  particular  kinds  of  traffic,  Ch.  XI,  399-417. 
award  of  damages  by  Interstate  Commerce  Commission,  488. 

inadequate  service  or  facilities,  513. 
cars, 

placing  or  "spotting"  cars  for  certain  shippers,  refusal  of  service 

to  others,  371. 
prepared   for  shipment,  refusal  of  service  to  other  shippers,  362. 
cash  payment  demanded  of  some  shippers,  credit  extended  to  others, 
Interstate  Commerce  Act.  369. 
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collection  of  private  charges,  assistance  by  carrier,  refusal  of  serv- 
ice to  other  shippers,   368. 
complaints,  filing  before  Commerce  Commission,  rules  governing,  G71. 

contract   with  discriminatory  provisions,   invalidity,   316. 

definition  by  Interstate  Commerce  Act,  origin  and  history  of  defini- 
tion, 306. 
purpose  of  definition,  307. 

relation  and  distinction  between  section  two  and  three,  309. 
subsequent  amendments,  applicability  of  definition,  312. 
difference   in   charges,   conditions   warranting   different  charges,  311. 
dissimilarity  of  services,  312,  326. 

difference   in   rates   for  wholesalers   and   retailers   prohibited,   Inter- 
state Commerce  Act,  328. 

Elkins  Act,  text,   1553. 

equality  required  of  carriers  in  dealing  with  shippers,  equal  facilities 

to  be  afforded,  324. 
exclusive    privileges,    auxiliary    facilities    at    stations    and    terminal 
grounds,  legality,  339. 

existence  of  unjust  discrimination  or   undue  preference  as  question 
of  fact,  317. 

general  principles,  Ch.  VIII,  302-322. 

grain    elevator   service,    allowance    to    shipper   owning   elevator,    364. 
preferences  prohibited,  363. 

grant  of  wharfage  privilege  denied  to  other  shippers,  351. 

hauling  by   vehicle   from   destination  point,   reduced   rates   not   per- 
mitted, 362. 

hearing  before  Commission,  briefs,  rules  governing  filing,  681. 

Hours   of   Service  Act,    validity,    classification    of    operators,    statute 
not  invalid,  1439. 

increased   rates   on   domestic   trafl[ic,   export  traffic   between   ports   of 
entry  and  inland  points,  331,  332. 

interchange   of   traffic,   use  of   terminal    facilities,   denial   of   use   to 
certain  carriers,  334. 

Interstate  Commerce  Act,  Amendment  of  1889,  mandamus  rendered 
available  to  shippers,  159. 
causes  for  enactment,  inadequacy  of  common  law  remedies,  141. 
causes    leading    to    enactment    of    original    act,    139. 
construction   and  interpretation,  155. 
penalties  for  violation  of  act.  Amendment  of  1889,  160. 
purpose  of  original   enactment,  prevention  of  discrimination,  154. 

joint  rates,  abnormal  division  to  carriers,  349. 

joint  through  rates,  divisions  to  tap  lines  or  logging  roads,  349. 

lighterage    services,    free   delivery   zone,    shippers    outside    zone   not 
discriminated  against,  365. 

long  existence  of  undue  discrimination  not  justification   for  continu- 
ance,   319. 

methods  and  means  rendered  unlawful,  315. 
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passenger  service,  Ch.  XII,  418-429. 

sale  of  number  of  tickets  at  less  rate  tliaii   for  single  passenKt-r. 
distinction    between    wholesale    rates    in    passenger   and    freight 
frame,  42.'). 
prejudice   to    one    party   and    jidvaiitaK*'    to    others,    necessary    uiidfr 

Interstate   Conimerce   Act,   III 4. 
prohibition   from   owning  or  having  interest  in   freight  transported, 
amendment   to    Interstate  Commerce   Act,  Commodity   Clause,  175. 
prohibition   of   Interstate   Commerce   Act,   judgments   by   as.sent   and 
waiver  of  defenses  j)rohibited,  319. 
text,  1.516. 
prohibition  of  rebates  and  discrimination,  amendment  to  Interstate 

Commerce  Act,  Elkins  Act  of  1903,  164. 
railroad  discriminating  against  steamship  lines,  power  of  Interstate 

Commerce  Commission,  657. 
rates, 

allowances  to   shippers  for  services   rendered   in   connection   witli 
transportation,   authority    of    Interstate   Commerce    Commission, 
Hepburn  Act,  180. 
carriers  as  shippers,  preferences  prohibited,  358,  359. 
common  law,  publicity  and  permanency  of  rates  at  common  law,  431. 
deduction  to  pay  shippers  for  building  tio  hoists,  370. 
different  conditions  affecting  transportation  of  similar  commodities, 

lumber  and  logs,  no  discrimination,  415. 
different   methods   of   loading  not  justification    for   different   rates, 

371. 
different  uses  of  commodities,  different  rates  not  justified,  413. 
filing  and  publication  of  interstate  rates,  effect,  Ch.  XIII,  430-483 
changes  prohibited.  449. 

collection  of  scheduled  rates  mandatory,  466,  469. 
courts  bound   by  published   rates   until   set   aside   by   interstate 

Commerce  Commission.  462. 
necessity  to   prevent   discrimination,   431. 

privileges  furnished  shippers  and   not   specified   in   schedule  un- 
lawful, 444. 
"like  traffic,"  wheat  and  course  grain,  different  rates,  412. 
lumber  and  lumber  products,  discrimination  prohibited,  414. 
oil  shipped  in  barrels  and  in  tank  cars,  justifiable  discrimination, 

414. 
publicity,  purpose  of  Congress  in  enactment  of  Interstate  Commerce 

Act,  435. 
rates   to   other   carriers   as   shippers,   preferences   prohibited,    358, 

359. 
rebates  to  pay  for  land  for  right  of  way,  368. 

reduced  rates   for  shipments  by  train   loads,   small   shippers   sub- 
jected to  undue  disadvantage,  330. 
reduced  rates  on  return  shipments,  illegality,  refusal  of  shipment 
by  consignee,  416. 
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services,    facilities   and    allowances,    discrimination   between    ship- 
pers. Ch.   IX,  323-372. 

suspension    of    proposed    changes,    power    of    Interstate    Commerce 
Commission,  amendment  to  act,  190. 

te.\t  of  Interstate  Commerce    Act,  1517. 

unlawful  preferences  between  cities  and  localities,  Ch.  X.  373-398. 
"rebate."  distinction  between  ordinary  and  statutory  definition,  313. 

text  of  Interstate  Commerce  Act,  1516. 
relation    of    discrimination    clause    of    Interstate    Commerce    Act    to 

Elkins  Act  of  1903.  314. 
route  of  througli  shipments,  right  to  route  beyond  carrier's  terminal, 

337. 
services    of    shippers,    allowance    of    compensation,    denial    to    other 
shippers  not  illegal,  357. 

contracts    requiring  expedited  services   not  open   to   all   shippers, 
357. 

unreasonable  compensation  to  shippers,  348. 
shortage  of  cars,  equal  distribution  among  shippers  necessary,  342. 
statutory    definition,    comparison    of    all    facts    and    circumstances 

required,    316. 
storage  regulations,  preferences  prohibited,  361. 
strict    uniformity    not    always    required,    318. 
switch  connection  with  private  side  tracks  and  lateral  branch  lines, 

power    of    Interstate    Commerce    Commission    to    order,    Hepburn 

Act,  171. 
switch   connections,   text   of  Interstate    Commerce   Act,   1516. 
telegraph  companies,  state  laws  superseded  by  federal  control  under 

Interstate  Commerce  Act,  248. 
through   routes    and   joint   rates    with    water   lines,   refusal   of  rail- 
road   to    establish,    338. 
track   storage   and   demurrage   charges,   345. 
transit  privileges,   compensation   not  limited  to   actual   cost,   356. 

extension   over   twelve   months  unreasonable,   exceptions,   357. 
Interstate  Commerce  Act  violated,  353. 
trap  car  service,  practice  not  unlawful  if  no  preference,  372. 

Disease, 

see  Health. 

Dismissal, 

complaints    to    Commerce    Commission,    absence   of    direct    damage 

not    ground    for    dismissal,    666. 
gross   negligence    of    plaintiff    and    slight   negligence    of   defendant, 

recovery  not  prevented,  Employers'  Liability  Act,  1039. 

District  Attorney, 

Hours   of   Service   Act,   violation  of   statute,  duty,   1444, 
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Interstate  Conimcrce   Act,  cnt"«ircoiii<Mit,   AiMriidiin'iil    of    IHX'J,    itj). 

District  of  Columbia, 

Acci(l<!nt     Itcports    Act,    applicability,    Ifittl. 

Adanison    Law,    eight   hours    as    basis    of    day's    work,    appli<aljllity, 

1507. 
ash   pans,   federal   statute   requiring   e(|ui|iiMt'nt,   15i)2. 
Boiler  Inspection   Act,   ai)pli<al)ility,    1491. 
Employers'  Liability  Act,  a))plicability,  758. 
Employers'   Liability  Act  of   1906,  invalidity,  0!il. 
Hours   of   Service   Act,   applicability,    14:i4. 
Interstate    Commerce    Act.    applicability,    205. 
Safety    Appliance    Act,    applicability,    126!t. 

Drains, 

employes    engaged    in    interstate    commerce,    drainage,    excavating 
ditches.   Emidoyers'   Liability  Act,  834. 

Drawbars, 

agitation  for  safety  appliances  on  all  cars,  1260. 

defective  cars   containing  live   stock   or  perishable   freight,   m<jviug 

with  chains,  1397. 
height,  delegation  of  authority  as  to  height,  validity,  1280. 
duty  not   to  be  delegated  or  evaded,  1382. 
instructions   erroneous   under   old    and    new    orders   of   Interstate 

Commerce  Commission,  1379. 
instructions    erroneous   under  old   order  of   Interstate   Commerce 

Commission,  correctness  under  new  order,  1379. 
order  of  Interstate  Commerce  Commission,  amendment  to  Safety 
Appliance  Act,  1376. 
new  and  old  orders,  1261,  1377. 
original   order,   1257. 
necessity,  application  of  Safety  Appliance  Act  to  locomotives,  1380. 
negligence,  violation  of  Safety  Appliance  Act,  evidence  of  negligence 

not  required,  1320. 
repair  of  cars,  right  to  move  in  revenue  trains  or  with  other  cars, 

1391. 
Safety  Api»liance  Act  as  amended,  text,  1593. 
statutory  requirements.  Safety  Appliance  Act,  Ch.  XLVI,  1376-1384. 

Dynamite, 

see  Explosives. 


Earning  capacity, 

death,   damages   recoverable   under   Employers'    Liability    Act. 
pensatory  damages,  measure,   1073. 
contributions  by  deceased,  necessity  of  showing,   1093,   1100. 
dependency  of  nexl  of  kin,  necessity  of  showing,  1104. 
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death,  damages,  etc. — continued. 

estate  of  decedent  not  entitled   to  damages,  1091. 
measure  of  damages,  various  beneficiaries,  1111. 

Election, 
cause  of  action  under  state  law  and  Employers'  Liability  Act.  motion 
to    elect    before    trial,    sustaining,    1231. 
former  adjudication,  commencement  of  action  under  state  law  not 

bar  to   suit   under  Federal  Act,   1240. 
motions  to  elect   under  Iowa  statute,   1229. 
no  election  by  widow  suing  as  individual   and  as  administratrix, 

1233. 
time  of  sustaining  motion  to  elect.  1227. 
Elections, 

employes   of   railroads,    prohibition    from   participation    in,    order   of 
director  general  of  railroads,  1782. 

Electricity, 

air   brakes,   necessity,    interurban    electric   trains.    Safety    Appliance 

Act,  1332. 
Ash  Pan  Act,  statute  pot  applicable  to  electric  locomotives,  1503. 

Elevators, 

discrimination,  grain  elevator  service,  allowance  to  shipper  owning 

elevator,  364. 
definition  by  Interstate  Commerce  Act,  applicability  to  subsequent 

amendments,  312. 
preferences  prohibited,  363. 
interstate     commerce,     grain    elevation    service,    regulation     under 

federal  control,  286. 
rates,  publication  and  filing,  privileges  furnished   shippers  and  not 

specified  in  schedule  unlawful,  444. 
"transportation,"  term  as  used  in  Interstate  Commerce  Act,  300. 

Elkins  Act, 

amendments  to  Interstate  Commerce  Act.  Elkins  Act  of  1903,  pro- 
hibition of  rebates  and  discrimination,  164. 

common  carriers,  subjection  to  Interstate  Commerce  Act,  Hepburn 
Amendment,  257. 

discrimination,  cash  payment  demanded  of  some  shippers,  credit 
extended  to  others,  369. 

relation  of  discrimination  clause  of  Interstate  Commerce  Act  to 
Elkins  Act  of  1903,  314. 

text.  1553-1556. 

Eminent  domain, 

valuation  of  property  of  interstate  carriers,  duty  of  Interstate  Com- 
merce Commission    under  Act  of  1913,  195. 
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Employers'  Liability  Act, 


Act  of  190«,  invalidity.  691. 
Act  of  1908,  validity,  694. 
action.s  by  poor  ixTsons,  permitting,  1248. 

action.s    for   personal    injuries,    enforcement    in   .state    courts,    Safety 
Appliance  Act,  1416. 
similarity  to  actions  for  penalties,  1313. 
alien  dependents,  recovery  under  statute,  1055. 
Amendments  of  1910,  purpose  of  enactment,  715. 

appeal,  directing   verdict,  refusal   not    reviewable   unless   dearly   er- 
roneous, 1169. 
federal   question,  Ijinding  effect  of   ruling  of  state  courts,   1162. 
manner  of  asserting,   1164. 
petition    not    stating   good   cause   of   action    under    Federal    Act, 

1166. 
pleading   and    practice    in    state    courts    not    federal    ciueslions, 

1167. 
pleading    Federal    Act    and    submitting    case    under    state    law, 

federal   right  not  denied,   1165. 
right  to  writ  of  error  not  always  raised  by  pleadings,  1163. 
harmless    errors,    1243. 

penalty   added    to   judgment   on   affirmance,    1247. 
pleading   of  Federal   Act,   statute   requiring,   no   denial   of    federal 

right,    1167. 
review,    extent    of    power,    incidental    and    non-federal    questio'.is 

not    reviewable,    1161. 
review  of  judgment  of  state  courts  by  United  States  Supreme  court, 

1153. 
writ  of  error,  essentials  of  record,  denial   of  right   under   federal 
laws,  1159. 
evidence   insufficient  to   show    liability,    1160. 
excessive  verdict  not  reviewable,  1166. 
exclusion    of    remedy    in    certain    cases,    1156. 
appliances,  carrier's  duty  to  exercise  ordinary  care,  927. 

custom  of  other  railroads  not   conclusive  as  to  care  exercised. 
927. 
assumption  of  risk,  Ch.  XXVIII,  978-1027. 

application  of  doctrine,   analysis  of  federal   decisions,   996. 
burden    of    proof    on    defendant,    1017. 

confusing    with    contributory    negligence,    instructions,    1012. 
defense,    effect   of   state   constitution    and    statutes   abolishing    or 

modifying  doctrine,  984. 
defense  not  available,  number  of  causes  of  injury.  1014. 
violation  of  Hours  of  Service  Act.  1012. 
violation  of  rules,  1015. 
violation  of  Safety  Appliance  Act,  1008. 
defense  to  negligence  of  fellow-servants,  993. 
defense   under   statute,   conflict    of   decision,   979,   982. 
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assumption   of  risk  — continued. 

determination,  controlling  effect  of  federal  decisions,  986. 
distinction  from  contributory  negligence,   1006. 

Safety    Appliance    Act,    1403. 
employes  held  not  to  have  assumed  risk,  1023. 
employes  held  to  have  assumed  risk,  1018. 
instruction  applicable   to   evidence,   necessity  of   giving,   1015. 
instruction,  omission  of  instruction  as  harmless  error,  1016. 
ordinary,  known  or  obvious  risks  assumed  by  employes,  987. 

exceptions,  promise  to  repair,  992. 
pleading  of  defense,  necessity,  1017. 

risks  assumed,  violation  of  state  statutes  not  included,  1011. 
statutory  provision,  978. 
beneficiaries,  Ch.  XXX,  1053-1060. 

dependency  of  next  of  kin,  gifts  not  creating  dependency,  1110. 
necessity  of  showing,   1104. 
what  constitutes,  1106. 
existence  as  jurisdictional,   1056. 
'•next  of  kin,"  determination  by  state  law,  1058. 

illegitimate  children,  1059. 
statutory  action  not  for  equal   benefit   of   surviving   beneficiaries. 

1081. 
statutory  provision,  1053. 

survival   of   beneficiaries,   necessity   of  alleging,    1200. 
carriers  subject  to  act,  Ch.  XXII,  738-773. 
cars,   hauling  empty  cars  or  property  as  interstate  commerce,   763. 

use  in   interstate   traffic,  materiality,    1288. 
comparative    negligence,    gross    negligence    of    plaintiff    and    slight 
negligence  of  defendant,  recovery  not  prevented,  1039. 
theory  adopted   by  Federal  Act,   difference  in  theories,  1033. 
construction,  decisions  of  federal  courts,  controlling  effect,  731. 
violation  of  Safety  Appliance  Act,  evidence  of  negligence  not  re- 
quired, 1320. 
contracts  prohibited,  Ch.  XXXII,  1131-1136. 

acceptance    of    benefits    by    employe,    action    against    joint    tort- 
feasor not  barred,  1134. 
application  to  existing  and  future  contracts,  1133. 
limitation  of  statute  to  employes  of  carrier,  11.34. 
release  not  a  contract  within  the  statute,  1135. 
statutory  provisions.  1131. 
validity,   1132. 
contributory  negligence   under  statute,  Ch.  XXIX,   1028-1052. 

apportionment  of  damages,  difference  from  Georgia  statute,  1038. 

manner,  1041. 
burden  of  proof  on  defendant,  1049. 

damages  not   reduced,   violation  of  Federal   Appliance   and   other 
statutes,  1048. 


Index.  1913 

Employers'  Liability  Act—Continued. 

contributory  negligence   under  statute — continued. 

defense,  recovery  not  barred,  1029. 

defen.se  under  Safety  Appliance  Act,  effect  of  Liability  Act,  I4(i4 

definition,   1029. 

distinction  from  assumption  of  risk,  1006. 

evidence    admissible     under    general    denial,    lO.'il. 

instructions,  duty  of  court  to  instruct,  1043. 

errors,   1045. 

language  of  statute  not  erroneous,  1045. 

manner  of  instructing,  1044. 
modification  by  statute,  purpose  of  Congress,  1034. 
pleading,  necessity,  determination  by  state  law,  1050. 
proximate  cause,  recovery  prevented  where  employe's  act  is  sole 

cause,  1041. 
reduction  of  damages,  negligence  of  employe  must  be  proximate 

cause  of  injury,  1039. 
statutory   provisions,  1028. 
damages  recoverable,  death,  1062;  Ch.  XXXI,  1061-1130. 
abandonment  of  wife  and  child,  effect  on  right  to  recover,  1087. 
apportionment,  excessive  apportionment  to  one  beneficiary,  1126. 
apportionment  to  each  beneficiary  in  verdict,  1129. 
compensation,   measure   of   damages,    1073. 

necessity  of  negligence   to  warrant  recovery,  1072. 
contributions    by   deceased,  necessity   of  showing,   1093,   1100. 
distribution   controlled  by  Federal  statute,   1082. 
distribution,  settlement  by  payment  of  lump  sum,  1083. 
earning  capacity,  necessity  of  evidence,  1092. 
elements,  loss  of  care,  training  of  minors,  1089. 

loss  of  society,  wounded  affections,  not  elements,  1088. 
estate  of  decedent  not  entitled  to  damages,  1091. 
exemplary   damages   not  awarded,   1093. 
funeral  expenses  not  awarded,   1093. 
future  earnings  not  recoverable,  1069. 
instructions,  reference  to  sum  sued  for  not  error,   1124. 
loss  of  future   benefits  limited  to  present  cash   value,   1075.   1079. 
measure  of  damages,  federal  decisions  controlling,  1073. 

instruction  held  erroneous,  1116. 

instructions  approved,  1120. 

various  beneficiai'ies,   1111. 
necessity  of  pecuniary  loss,  1063. 
pain  and  suffering,  award  where  death  is  not  instantaneous,  1066. 

limitation  of  award  to  pain  suffered  before  death,  1068. 

necessity   of  negligence    to   warrant   recovery,    1072. 

no  recovery  prior  to  1910  Amendment,  1070. 

no  recovery  where  death  is  instantaneous,  1071. 

2  ConlPi)!   rairleis — ."I'l. 
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damages  recoverable — continued. 

pecuniary  loss  not  dependent  on  legal  liability  ot  employe  to  bene- 
ficiaries, 1082. 
pecuniary  loss  to  beneficiaries  must  be  alleged,  1201. 
presumption  of  damages  to  widow  and  child,  non-existence,  lOSG. 
reduction    because    of   contributory    negligence,    cure    of    error    l)y 
remittitur,  1127. 

propriety  of  special  verdicts,  1128. 
state  statutes  entitling  father  to  earnings  of  children,  applicability 

in  determining  pecuniary  loss,  1126. 
state  statutes  limiting  amount  recoverable  not  applicable,  1124. 
defects,  Amendments  of  1910,  713. 

demurrer  to  evidence,  state  law  not  controlling,  1220. 
effect  upon  state  laws,  exclusiveness  of  Federal  Act,  721. 
election,  cause  of  action  under  state  law  and  Federal  Act,  motion 
to   elect  before   trial,    sustaining,   1231. 

motions  to  elect  under  Iowa  statute,  1229. 

no  election  by  widow  suing  as  individual  and  a.s  administratrix, 
1233. 

time  of  sustaining  motion  to  elect,  1227. 
employes  engaged  in  interstate  commerce, 
abandonment  of  work,  effect,  795. 
act    may    constitute    interstate    employment    in    one    relation    and 

not  in  another,  778. 
bridge  workers,  814. 
burden  of  proof  upon  defendant,  808. 
burden   of  proof  upon   plaintiff,   807. 
carpenters,  814. 
coal  for  engines,  dumping  into  chutes  and  tenders,  900. 

supplying  and  moving,  897. 
construction   and   repair  work,   Ch.  XXIV,   809-852. 
construction  work,  future  use  in  interstate  commerce,  810. 

repair  of  railroads,  distinction,  813. 
decisions  construing  Safety  Appliance  Act,  applicability,  800. 
drainage,  excavating  ditches,   834. 
effect  of  employment  in  both  intrastate  and  interstate  commerce, 

783. 
employment  not  limited  to  actual  transportation  to  another  stat(\ 

778. 
erection  of  foundation  for  new  1)ridge  under  old  bridge  used  for 

interstate  commerce,   818. 
erroneous  decisions  holding  employment  to  be  interstate,  806. 
erroneous    decisions    holding    employment    to    be    intrastate,    803. 
express  company's  agent,  907. 

employment  by  railroad  and  express  company,  908. 
general  principles,  Ch.  XXIII,  774-808. 
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employes  engaged   in   interstate   comiUL'rce  -  conlinufd. 

going  to  and  from  work,  employes  on  premises,  784. 

employment  in  intrastate  and  interstate  commerce,  7'JO. 
iron    worker   tarrying   material   to   repair   bridge,   815,    818. 
limitation  of  statute  to  interstate  employes,  774. 
linemen   rei)airing  telegraphs  and  telephones,  851. 
loading   and    unloading   freight,   901. 
mail,  handling  by  employes,  904. 

material  and   supplies,  procuring  for  interstate   trains,  894. 
miscellaneous  employes,  Ch.  XXVI,  894-910. 
painters,  849. 

police  duties,  watchmen  and  detectives,  901. 
prei)aring   trains    for    interstate    movement,   860. 
presumption,  781. 

prior  or  subsequent  employment  immaterial   782. 
Pullman    employes,    908. 

question   of  employment  as  question  of  fact,   798. 
rails,  handling  of  rails  by  employes,  826. 

removing  old  rails  and  storing  new  ones,  828. 
removing  bolts   from  timbers  taken  from  interstate  bridges,    819. 
repairs, 

buildings,   depots  and   roundhouses,   employment  not   interstate, 

835. 
cars  and  engines,  841,  849. 

temporary  delay,   842. 
cars,   employment  not  interstate,  847. 

shopmen   in   terminal   yards.  843,   845,   847. 
engines  in  roundhouses,  843,  845,  847. 

employment  not  interstate,  847. 
shops,  roundhouses  and  other  buildings.  836,   840. 
tracks,   handling  ballast,   gravel,  etc.,   833. 
sectionmen  and  track  laborers,  821. 
side  tracks,  spurs  and  switches.  823. 
turn  tables.  824. 
survey  of  track  to  improve  road.  826. 

switching  crews,  cars  loaded  with  lumber  for  repair  and  construc- 
tion work,  890. 
cars  to  be  loaded  with  interstate  freight,  881. 
illustrations,    891. 

interstate   cars   into  or  out    of  interstate   trains,   conflicting   de- 
cisions, 867. 
federal   control   under   United   States   decision,  871. 
test  in  determining  interstate  employment,  873,  877. 
"making  up,"  and  "breaking  up,"  trains  in  yards.  866. 
making  up  trains  of  other  companies,  891. 
moving  cars  between  interstate  journeys,  886. 
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employes  engaged  in  interstate  commerce — continued. 

moving  intrastate  cars,  879. 
repair  of  loaded  cars,  885. 

termination  of  interstate  journey,   receipt  by  consignee,   884. 
temporary  cessation  of  work,  effect,  795. 
termination  of  interstate  status  by  delivery  of  cars  at  destination, 

887. 
termination    of   work,    sleeping   in    cafs,    792. 
tests  adopted  by  United  States  Supreme  court,  779. 
ties,  laborers  handling  ties,  831. 
train  and  switching  crews,  Ch.  XXV,  853-893. 
trainmen,  beginning  and  end  of  federal  control,  863. 
interstate  trains,  853. 

not  engaged  in  interstate  commerce,  857. 
return  trips  by  trains  carrying  out  interstate  freight,  865. 
transportation  of  employe's  own  property  not  subject  to  statute, 

796. 
weighing  cars  after  unloading,  883. 

wrecks,  removing  debris  and  constructing  temporary  tracks,  825. 
yard  clerks,  903. 
evidence,   Ch.   XXXVII,   1219-1226. 
admissibility,    testimony   of   widow    or   other   beneficiaries,    deter- 
mination by  law  of  forum,  1219. 
controlling  effect  of  state  law,  1219. 

interstate  shipments,  orders  of  Interstate  Commerce  Commission, 
statutory  provisions,  1220. 
express  companies  not  common  carriers  by  railroad,  757. 
extent  of  power  exercised  by  Congress  in  enacting  statute,  717. 
fellow-servant   rule,   abolition   as   to   interstate  employes,  736. 
former  adjudication,  action  under  state  law  as  bar  to  action  under 
Federal  Act,  1241. 
commencement  of  action  under  state  law  not  bar  to  suit  under 
Federal  Act,   1240. 
interstate  commerce, 

beginning  and  ending,  760. 

destination  in  same  state,  passage  through  another   state,  766. 

evidence  held  not  sufficient  to  show,  1224. 

evidence  held  sufficient  to  show,  1223. 

evidence   of  employment   in  interstate   commerce  as   evidence  of 

railroad  engaging  in  interstate  commerce,  772. 
general  rule  as  to  when  railroad  company  is  engaged  in,  738. 
method  of  proving  engagement  in,  employes,  1223. 

train  and  switching  crews,  1221. 
point  of  shipment,  reshipments  from   point  of  delivery,  interstate 
character  of  shipment  not  changed,  770. 


Indkx.  lljlT 

Employers'  Liability  Act —Continued, 
inter.state  coniinorcc  — continued. 

reshipments  from  point  of  delivery,  (•iiauKc  of  interstate  charaeter 

of  shipment,  767. 
intrastate  employes  not   entitled   to  benefit  of  statute,  :t7.'j. 
judgment  notwithstandinp;  verdict,   power  of  state  courts  t(j  direct, 

action   under   Federal  Act,   1246. 
jurisdiction  of  state  and  Federal  courts,  Ch.  XXXIV,   1145-1169. 
limitation   of  actions,   Ch.   XXXIII,   1137-1144. 
accrual   of  cause  of  action,  death   cases,   1142. 
condition  precedent  to  recovery,  1137. 
estoppel  or  fraud  may  not  avoid  limitation  period,  1140. 
insanity  of  injured  employe,   i)eriod   not  extended,   1141. 
petition,  cause  of  action  under  state  law,  recovery  under  Fedeial 

Act,  omission  supplied  by  answer,  1186. 
plea  not  required  when  suit  is  barred,  1138. 
pleading,  amendments  allowed  after  two-year  period,  1215. 

amendment  setting  up  new  cause  of  action  not  allowed,  action 
barred,  1210. 
Safety  Appliance  Act,    effect   of   provision   of  Liability  Act,   1422. 
state  statute,  effect  in  absence  of  interstate  employment,  1423. 
statutory  provision,  1137. 

submission  of  question  of  limitation  to  jury  as  error,  1143. 
time  of  commencement  as  question  of  procedure,  1143. 
master  and   servant,  power  of  Congress  to  regulate,   scope,  nature 

and  extent  of  power,  689. 
negligence,  Ch.  XXVII,  911-977. 
acts    of    employes    and    defects    of    equipment    used    in    intrastate 

commerce  as  cause  of  injury,  973. 
criterion    of    liability,    ordinary    care    of    railroads    required,    914. 
definition  by  United   States    Supreme   court,  926. 
determination    according   to   decisions   of   Federal   courts,   conflict 
of  decision,  928. 

final  decision  of  Supreme  court,  933. 
duty  imposed   by   Safety  Appliance  Act,   violation   causing   injury 

as  authorizing  recovery  under  Liability  Act.  921. 
evidence,  direct  or  positive  proof  not  required,  925. 

facts  held  not  to  show  actionable  negligence,   969. 

facts  held  to  show  actionable  negligence,  962. 

sufRciency  not  governed  by  decisions  of  state  courts,  949. 
injury    caused    by    servant    acting    within    scope    of   employment, 

necessity,  936. 
injury  or  death  due,  "in  whole  or  in  part,"  to  negligence,  mean- 
ing of  phrase,  945. 
liability  of  railroad   for  acts  of  officers  or  employes,  statute  not 

limited  to  acts  of  common  law  fellow-servants.  924. 
minors,  prohibition  of  employment  by  state  laws,  effect   in  deter- 
mining negligence,  950. 
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negligence  — continued. 

proximate  cause,  carrier's  liability  for  injury  due  in  whole  or  in 
part  from  negligence,  955. 
injury  due   solely  to  act  of  employes,  no  recovery,  95S). 

illustrations,  961. 
necessity,  942. 
res  ipsa   loquitur,   applicability   of   rule,  conllict  of  decisions,   951. 
state    statute    creating    presumption    of   jiegligence,    applicability 

of  Mississippi  statute,  948. 
statute  imposing  liability,  912. 
statutes  not  applicable,  946. 
negligence  of  oflficers,  agents    or  employes,  defects  of  equipment, 
912. 
willful  wrongs  not  within  act,  976. 
new  trial,  propriety  of  granting,   1245. 
parent  and  child,  common  law  rights,  recovery  for  loss  of  services, 

law  superseded  by  Federal  Act,  728. 
parents  not  entitled  to  damages  when  there  is  widow  or  children, 

1054. 
parties,  Ch.  XXXV,  1170-1178. 

death  cases,  ancillary  administrator  may  sue,  1175. 
revival  of  suit  by  personal   representative  only,   1176. 
suit  only  by  personal  representative,  1170. 

want  of  legal  capacity  to  sue  in  widow  cannot  be  waived,  1173. 
widow  cannot  sue  although  sole  beneficiary,  1172. 
parties  defendant,  agents  and  servants  causing  injury,  non-liability, 
1177. 
lessor  of  railroad,  1177. 
personal  representative,  action  in  state  other  than  where  appointed, 
existence  of  other  property  not  necessary  for  appointment.  1176. 
necessity  of  consent,  1178. 
petition,  cause  of  action  under  Federal  Act,  etc. — continued, 
sufficient,  1199. 
no  recovery  under  state  statute,  1183. 
cause  of  action  under  state  law  and  Federal  Act,  different  counts, 

1193. 
cause    of    action    under    state    law,    evidence    showing    case    under 
Federal  Act,  recovery,  harmless  error.  1189. 
necessity  of  pleading  Federal  Act  to  prevent  recovery,  1207. 

recovery  prevented,  1204. 
recovery  under  federal   statute,  omissions   supplied   by  answer, 
1186, 
cause    of    action    under    state    or    common    law,    applicability    of 

Federal  Act  may  be  raised  by  answer,  1203. 
death    cases,    pecuniary    loss    to    beneficiaries    must    be    alleged, 
1201. 
survival  of  beneficiaries,  necessity  of  alleging,  1200. 
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petition,  cause  ol  action   under   Federal   Act,  etc. — continued. 

interstate  commerce,   allegations  as  to  engagement  in    held   suffi- 
cient, 1197. 
necessity  of  showing  injury  or  death  under  conditions  of  Federal 

Act,    1179. 
reference  to  statute  not  required,  facts  showing  liability,   ]19.'j. 
pleading.  Ch.  XXXVI,  1179-121S. 

sufficiency,  state   law   controlling,   1197. 
l)ra(tice   under  statute,   ("h.  XXXVIII,  1227-1248. 
procedure,  state  laws,  controlling  effect,  733. 
purpose    of    statute,    uniformity    and    modification    of    common    law, 

706. 
railroads, 

application  of  act, 

l)ridges,  ferries  and  tracks  included,  739. 
carriers  engaged   in   foreign  commerce,   749. 
carrying    pas.sengers    only,    754. 
interurban    electric    railroads,    752. 
lessor  of  railroad,  interstate  commerce,  750. 
railroad  wholly  within  single  state,  742. 
receivers  of  railroads,  756. 
tap  lines  and  logging  roads,  740. 
territories,  railroad  and  employes  within,  758. 
vessels  or  ships  not  parts  of  railroad  systems,  754. 
regulations   of   Congress,  common   law   of   state   courts   superseded, 
59. 
interstate  commerce,  subject  matter  covered,  difficulty  of  defining, 
57. 
remedies,    employes    on    vessels    owned    by    railroads    not    included, 
730. 
limitation  to  employes  of  railroads,  729. 
removal  of  causes,  actions  in  sta.e  courts  not  removable  to  federal 
courts,  1148. 
petition  not  stating  cause  of  action  under   Federal  Act   although 

so   intended,    1152. 
petition  stating  cause  of  action  under  state  and  federal  statutes, 
1149,  1150. 
Safety    Appliance    Act,    contributory    negligence    as    defense,    effect 
of  Liability  Act,  defense  abolished,  1406. 
distinction    from    Liability   Act,    intrastate    commerce,    1268. 
remedial    provisions   not   limited    to    employes,    1269. 
scope,  validity  and  effect  of  act.  Ch.  XXI,  689-737. 
settlement,    power   of   administrator   to    settle   without   court's    con- 
sent, 1247. 
settlement  with   one   beneficiary,   action   by   personal   representative 

not  defeated,  1128. 
sleeping  car  companies  not  common  carriei-s  by  railroad.  756. 
street  railroads  not  subject  to  act,  755. 
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Employers'  Liability  Act — Continued. 

text  of  statute  as  amended,  1590-1592. 

venue,  action  may  be  brought  in  federal  courts,  1145. 

actions  may  be  brought  in  state  courts,  1146. 
verdicts,    less   than   twelve   jairors,   validity,    state    laws   permitting, 

1236. 
Workmen's   Compensation    Acts,   state   laws   superseded   by   Federal 

Act.  extent,   726. 

Empty  cars,  see  Caks. 

Engineers, 

air    brakes,    former    and     present    requirements.    Safety    Appliance 
Act,  1328. 
recovery  for  injury  caused  by  collision,  failure  of  brakes  to  work, 
1333. 
appliances,  ordinary  care,  custom  of  other  railroads  not  conclusive 

as  to  care  exercised.  Employers'  Liability  Act,  927. 
assumption  of  risk,  employes  held  not  to  have  assumed   risk.  Em- 
ployers' Liability  Act,   1024. 
employes  held  to  have  assumed  risk,  1018. 
instruction  applicable  to  evidence,  necessity  of  giving,  1015. 
employes  engaged  in  interstate  commerce,  erroneous  decisions  hold- 
ing employment  to  be  intrastate.  Employers'  Liability  Act,  803. 
preparing  trains  for  interstate  movement,  860. 
switching  crews,  illustrations,  891. 
trainmen,  beginning  and  end  of  federal  control,  863. 
trainmen  not  engaged  in  interstate  commerce,  857. 
trainmen  on  interstate  trains,  853. 
Hours  of  Service  Act,  carriers  and  employes  subject  to,  1434. 
interstate   commerce,   evidence   held  sufficient   to  show,   Employers' 

Liability  Act,  1223. 
negligence,  evidence  held   to   show   actionable,   Employers'   Liability 
Act,  962. 
proximate    cause,   injury    due   solely    to    act    of   employes,    no    re- 
covery, illustrations,  961. 

Engines, 

see  LocoMOTivKS. 

Equity, 

war,  federal  control  of  carriers  during  war  with  Germany,  actions, 
right  to  sue  carriers  under  federal  control,  129. 

Estates  of  decedents, 

beneficiaries  under  Employers'  Liability  Act,  1053. 

apportionment  of   damages   to   each  beneficiary   in   verdict,   1129. 
damages    recoverable,    compensatory    damages,    measure,    1073. 
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Estates  of  decedent^ — Continued. 

beneficiaries   under   Employers'   Liability   Act — continued. 

estate  of  decedent  not  entitled   to  damages,   1091. 
existence  as  jurisdictional,   lOoe. 

measure  of   damages,  instructions   held   erroneous,    lllH. 

negligence,   necessity   of   negligence   to   warrant   recovery,    1072. 

statutory  provision,  1062. 
election,   cause  of  action   under  state  law   and   Federal  Act,  motion 

to  elect  before  trial,  sustaining,  1231. 
no  election  by  widow   suing  as   individual   and  as  administratrix, 

1233. 
limitations,    pleading,    amendments    allowed    after    two-year    period, 

1215. 
necessity  of  showing  dependency  of  next  of  kin,  1104. 
"next  of  kin,"  determination  by  state  law,  1058. 

illegitimate  children,  1059. 

what  constitutes,  1106. 
parents  not  entitled  to  damages  when  there  is  widow  or  children, 

1054. 
parties,  ancillary  administrator  may  sue,  1175. 

revival  of  suit  by  personal  representative  only,   1176. 

suit    only    by    personal    representative,    1170. 

widow  cannot  sue  although  sole  beneficiary,  1172. 
personal  representative,  action  in  state  other  than  where  appoint- 
ed, necessity  of  consent,  1178. 

existence  of  other  property  not  necessary  for  appointment,  1176. 
petition,  necessity  of  showing  Federal  Act   to  prevent  recovery, 

1207. 
settlement,     power     of     administrator     to    settle    without   court's 

consent.  Employers'  Liability  Act,  1247. 
settlement  with  one  beneficiary,  action  by  personal  representative 

not  defeated,  1128. 

Estoppel, 

former  adjudication,  action  under  state  law  as  bar  to  action  under 

Employers'  Liability  Act,  1241. 
limitation   of  actions.    Employers'    Liability    Act,    estoppel   or   fraud 

may  not  avoid  limitation  period,  1140. 
rates,  publication  and  filing,  changes  prohibited,  defenses  of  estoppel 
and   waiver   not   available,   actions    against    shippers   for   under 
charges,  470. 
collection  of  scheduled  rates  mandatory,  466,  469. 

Evidence, 

admissibility. 

accounts,  records  and  nifinoianda  of  carriers,  control  of  Commerce 
Commission,  185,  656. 
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Evidence — Continued. 

admissibility — continued. 

contributory    negligence,    evidence    admissible    under    general    de- 
nial, Employers'  Liability  Act,  1051. 
employes   engaged   in   interstate   commerce,   Employers'    Liability 

Act,  prior  or  subsequent  employment  immaterial,  782. 
oi'ders  of  Interstate  Commerce  Commission,  Employers'  Liability 

Act,  1220. 
reports  of  accidents,  Boiler  Inspection  Act,  1498. 
Accident  Reports  Act,  1505. 
text  of  Accident  Reports  Act,  1672. 
testimony  of  widow  or  other  beneficiaries,  determination  by  law 
of  forum.  Employers'  Liability  Act,  1219. 
appeal,  writ  of  error,  review  of  evidence.  Employers'  Liability  Act, 

1160. 
burden  of  proof, 

assumption  of  risk,  Employers'  Liability  Act,  1017. 
contributory  negligence.  Employers'  Liability  Act,  1049,  1050. 
employes    engaged    in    interstate    commerce.    Employers'    Liability 

Act,  807,  808,  865. 
exceptions  to  Hours  of  Service  Act,  1486. 

harmless  errors,  actions  under  Employers'  Liability  Act,  1243. 
loss  and  damage    by  carriers,  594. 

carrier's  liability  as  warehouseman,  593. 

delay    and    act   of   God    destroying   property,    federal    rule   as    to 

negligence,  595. 
quantum    of    proof,    necessity    to    establish    liaWlity,    Carmack 
Amendment,  594. 
rates,  penalty  for  making  erroneous  quotation  of  rate,  damage  to 
shippers,  473. 
suspension  of  advance  by  Interstate  Commerce  Commission,  in- 
vestigation, 639. 
repairs,  movement  of  cars   for  repairs,   exception   to    Safety  Ap- 
pliance Act,  1391. 
violation  of  Safety  Appliance  Act,  1426. 
discrimination,  evidence  of  injury,  320. 
Employers'  Liability  Act,  evidence,  Ch.  XXXVII,   1219-1226. 

cause  of  action  under  state  law,  recovery  where  evidence  shows 

case  under  Federal  Act,  harmless  error,  1189. 
controlling  effect  of  state  law,  1219. 
exhibition  of  model  couplers.  Safety  Appliance  Act,  1362. 
information  relating  to  business  of  interstate  shippers,  prohibition 
against  carriers  and  agents  giving,  amendment  to  Interstate  Com- 
merce Act,  194. 
Interstate  Commerce  Act,  publication  of  reports  of  Commission,  161. 
Interstate  Commerce  Commission,  compelling  production  of  papers, 
679. 
hearing,  briefs,  rules  governing  filing,  681. 
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Interstate  Commerce  Comiiiissioii,  etc. — continued. 

method,  G77. 

testimony,  invalid  provision  ot  statute  remedied  by  enactment  oi 

Compulsory   Testimony   Act,   IGli. 
transcripts  ol'  te.stimony  before  Commerce  Commissicjn.  fiiinisii- 
ing  two  parties,  681. 
judicial  notice,  see  Juuicial  Notkk. 

negligence,  direct  or  positive  proof  not  required.  Employers'  Liabili- 
ty Act,  925. 
"preponderance  of  evidence ,"  definition,  actions   for  penalties   under 

Safety  Appliance  Act,  1427. 
presumptions, 
damages  for  violation  of  Interstate  Commerce  Act,  past  shipments 

with  excess  rates,  damages  not  automatically  awarded,  509. 
Employers'  liability  Act, 
assumption  of  risk,  993. 

cause  of  action  under  state  or  common  law,  application  of  Fed- 
eral Act  may  be  raised  by  answer,  1203. 
death,  abandonment  of  wife  and  child,  effect  as  to  recovery,  1087. 
presumption  of  damages   to   widow   and   child,  non-existence, 
1086. 
employes  engaged  in  interstate  commerce,  781. 
negligence,  presumption  created  by  state  statute  not  applicable, 
946. 
applicability   of   Mississippi    statute,    948. 
res  ipsa  loquitur,  applicability,  conflict  of  decisions,  951. 
loss   and   damage,   presumption   of  negligence   against   initial   car- 
riers, GOl. 
presumption  of  negligence   of  terminal   carriers,   conflict  of   de- 
cisions, 600. 
rates,  courts  bound  by  published  rates  until  .set  aside  by  Interstate 
Commerce  Commission,  462. 
knowledge  of  published   schedules  by  shippers  and   passengers, 

460. 
reasonableness,   illegality  if  another  locality  is  prejudiced,   379. 
Safety  Appliance  Act,  violation  as  negligence  per  se,  1306. 
.schedules,   contracts  and  annual   reports,   filing  with   Commission, 
public  records  as  prima  facie  evidence,  680. 
production  of  books  and  papers,  see  Proui-ctio.n  oi'  Books  am»  rvi'ints. 
rules  of  Interstate  Commerce  Commission,  l.'')81. 

power  to  formulate,  671. 
sufficiency, 

automatic    couplers,    violation    of    Safety    Appliance    Act,    illustra- 
tions, 1341. 
custom  of  other  railroads  not  conclusive  as  to  care  exercised,  ap- 
pliances.   Employers'    Lial)ility    .Act.    927. 
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sufficiency — continued. 

demurrer  to  evidence,  state  law  not  controlling.  Employers'  Lia- 
bility Act,  1220. 
Employers'  Liability  Act,  dependency  of  next  of  kin  not  created  by 
gifts,  1110. 
earning  capacity,  necessity  of  evidence  of  deprivation,  1092. 
negligence,  facts  held  to  show  actionable  negligence,  962. 
sutficiency  not  governed  by  decisions  of  state  courts,  949. 
violation  of  Safety  Appliance  Act,  evidence  of  negligence  not 
required,  1320. 
interstate  commerce.  Employers'  Liability  Act,  1223,  1224. 

evidence  of  employment  in  interstate  commerce  as  evidence  of 

railroad  engaging  in  interstate  commerce,  772. 
method  of  proving  engagement  in,  1221,  1223. 
variance,  Employers'   Liability  Act,  controlling  effect  of  state  laws, 
733. 
petition  showing  cause  of  action  under  state  law,  evidence  show- 
ing case  under  Federal  Act,  recovery  prevented,  1204. 
necessity  of  showing  Federal  Act  to  prevent  recovery,  1207. 

Explosion, 

assumption  of  risk,  instruction  applicable  to  evidence,  necessity  of 

giving.  Employers'  Liability  Act,  1015. 
employes  engaged  in  interstate  commerce,  repair  of  tracks,  handling 

ballast,  gravel,  etc..  Employers'  Liability  Act,  833. 

Explosives, 

interstate  transportation,  federal  control,  298. 

regulations.  Commerce  Commission  may  formulate,  6.55. 
text  of  federal  statute,  1676. 

Express  companies, 

carriers  subject  to  Interstate  Commerce  Act,  Hepburn  Amendment, 
255. 
statutory  provision,  201. 
discrimination,   exclusive   privileges,   auxiliary   facilities   at   stations 
and  terminal  grounds,  legality,  339. 
rates    to  other  carriers  as  shippers,  preferences  prohibited,  360. 
duties    28-Hour  Live  Stock  Law,  1487,  1669. 

violation  of  law,  penalties,  1489. 
Employers'  Liability  Act,  express  companies  not  included,  757. 
employes  engaged  in  interstate  commerce,  agent.  Employers'  Liability 
Act,  907. 
employment  by  railroad  and  express  company,  908. 
federal  control,  scope,  historical  review,  effect  of  Interstate  Commerce 
Act,  137. 
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Express  companies— Continued. 

lederul   control,   scope,   historical   review,   etc.— continued. 

.state   and   national    control,   general    principles   determining,   illus- 
tration, 44. 

feeding  animals  at  expense  of  owner,  unloading  inirsuant  to  2S-Hour 
I^ive   Stock   Law.   1489. 

free  passes,  prohibition  of  giving  of  passes  by  Hepburn  Act,  excep- 
tions, 181. 

interstate    transportation,    Interstate   Commerce   Act   not    ai)i)licable 
to  all  interstate  commerce,  :J00. 
transportation  for  express  companies.  Safety  Appliance  Act,  1304. 

licenses,  imports  from  foreign  states,  immunity  from  state  legisla- 
tion, protection  of  commerce  clause,  20. 

regulations  by  states  or  municipalities  invalid,  interstate  commerce, 
106. 

regulations  of  traffic,  invalidity  of  restrictions  of  commerce,   107. 

P. 

Federal  statutes, 

see  specific  titles  such  as  Accident  Rworts  Act;  Bill  of  Ladi.ng  Act; 
Elkins  Act;  Intebstate  Comalerce  Act;  Employers'  Liability 
Act;  Safety  Appliance  Act;  Hoir.s  of  Service  Act;  Twkxty- 
EiGHT-Hoi  R  Live  Stock  Law. 

Federal  treasurers, 

duties,   etc.,  order  of  director  general  of  railroads,  1772.   1774. 
Ferries, 

carriers  subject  to  Interstate  Commerce  Act,  214. 
arrangement  with  carrier  by  rail,  214. 

competing  water  lines,  control  or  ownership  of  carrier  by  rail,  pro- 
hibition, 224. 

Hours  of  Service  Act,  carriers  and  employes  subject  to,  1434. 

Interstate  Commerce  Commission,  extension  of  power  of  Commission 
and  scope  of  Interstate  Commerce  Act  by  Hei)burn  Act,  166. 

licenses,  imports  from  foreign  states,  immunity  from  state  legisla- 
tion, commerce  clause,   19. 

"railroad"  including  ferry. 

Employers'  Liability  Act,  739. 

vessels  or  ships  not  parts  of  railroad  systems,  754. 
Hours  of  Service  Act,  1444. 
Interstate  Commerce  Act,  214.  300. 

rates  for  transportation,  power  of  state  to  establish,  absence  of  fed- 
eral legislation,  94. 
publication  and  filing,  vehicles  on  railroad   ferries,  483. 

regulation,  state  and  national  control,  general  principles  determin- 
ing, 45, 
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Fertilizer, 

rates,  discrimination,   different  uses  of  commodities,  different  rates 
not  justified,  413. 

Fire, 

explosives,  interstate  transportation,  federal  control,  298. 
loss  and  damage,  carrier's  liability  as  warehouseman,  nature,  593. 
contracts  against  loss  by  fire  not  due  to  negligence,  576. 

Fireman, 

actions  under  Employers"  Liability  Act. 

employes  engaged  in  interstate  commerce,  abandonment  of  work, 
effect,  795. 

coal  for  engines,  supplying  and  moving,  897. 

going  to  and  from  work,  employes  on  premises,  784. 

"making  up"  and  "breaking  up"  trains  in  yards,  866. 

preparing  trains  for  interstate  movement,  860. 

switching  crews,  moving  intrastate  cars,  879. 

switching  interstate  cars  into  or  out  of  interstate  trains,  87P.,  877. 

trainmen  not  engaged  in  interstate  commerce.  857. 

trainmen  on  interstate  trains,  853. 
negligence,  evidence  held  not  to  show  actionable  negligence,  970, 

evidence    held  to  show  actionable  negligence,  965. 
petition,  allegation  as  to  engagement  in  interstate  commerce  held 

sufficient,  1197. 
Hours  of  Service  Act,  carriers  and  employes  subject  to,  1434. 
watching  locomotive  as  being  "on  duty,"  firemen  engaged  in  move- 
ment of  trains,  1458. 

Flagman, 

action  for  injury  or  death,  Employers'  Liability  Act, 
employes  engaged  in  interstate  commerce,  901. 
presumption  of  negligence  created  by  state  statute  not  applicable, 

946. 
proximate  cause,  injury  due  solely  to  act  of  employe,  no  recovery. 

959. 

Food, 

discrimination  in  shipment, 
cars  prepared,  refusal  of  service  to  other  shippers,  362. 
increased  rates  on  domestic  traffic,  334. 
prejudice  to  one  party  and  advantage  to  others,  314. 
"rebate"  defined,  distinction  between  ordinary  and  statutory  defini- 
tion, 313. 
transit  privileges,  353. 

illegitimate  subjects  of  trade  and  commerce,  prohibition  of  importa- 
tion or  exportation  by  states,  26. 

interstate  shipments, 
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Interstate  shipments — tontiiuifd. 

loading,  dunnage,  and  sijccial  preparation  of  freight  cars  for  sluit- 
nient,  duties  of  shippers,  2S7. 

reshipnicnts  from  point  of  delivery,  change  of  interstate  character 
of  shipment.  Employers'  Liability  Act,  767. 

shipment  from  one  foreign  country  to  another  foreign  country, 
passage  through  United  States,  not  subject  to  Interstate  Com- 
merce Act.   282. 

temporary    interruption    of    shipments,    interstate    character    not 
changed,  276. 
rates,  publication  and  filing,  collection  of  scheduled  rates  mandatory, 

illustrations,  469. 

Foreign  commerce, 

Adamson    Eight-Hour  Wage   Law,   railroads   and   employes   excepted, 

1507. 
authority  of  Congress,  regtilatioiis.  3. 
Bill  of  Lading  Act.  constitutionality  of  statute,  610. 
Boiler  Inspection  Act,  carrier's  duties  and  obligations,  1492. 

employes  and  railroads  subject  to,  1491. 
definition,  Accident  Reports  Act,  1604. 

text,  1673. 
discrimination,    increased    rates    on    domestic    traffic,    export    traffic 
between  ports  of  entry  and  inland  points,  331,  332. 
railroad    discriminating  against   steamship   lines,   power   of    Inter- 
state Commerce  Commission,  657. 
Employers'  Liability  Act,  application  to  carriers  engaged  in  foreign 
commerce,   749. 
general  rule  as  to  when  railroad  is  engaged  in  foreign  commerce. 
738. 
explosives,  transportation,  text  of  federal  statute.  1676. 
interstate  commerce,  method  of  proving  engagement  in,   Employers' 

Liability  Act.  1223. 
Interstate  Commerce  Act. 
refrigeration  and  ventilation  of  cars,  duty  of  carriers,  291. 
shipment   from   one   foreign   country   to   another  foreign   country, 

passage  through  United  States,  282. 
shipment  from  one  state  to  port  in  same  state,  transshipment  for 

exporting,  281. 
text.   1513-1552. 
transportation   from   United   States   to  adjacent   foreign   countries, 

carriers  subject  to  act,   210. 
wharves   and  connecting  tracks,   federal   control,   295. 
judicial  construction  of  commerce  clause,  early  decision,  ."i. 
loss  and  damage,  initial  carrier's  liability,  bill  of  lading  not  issued, 
effect.  583. 
carriers  affected  by  Cummins  Amendment,  563. 
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loss   and   damage,    initial   carrier's   liability,    etc.— continued. 

commencement  of  duties,  delivery  of  property  for  transportation, 

581. 
Cummins  Amendments,  export  and  import  shipments  to  and  from 
foreign  countries  not  adjacent  to  United  States,  570. 
master  and  servant,  power  of  Congress  to  regulate,  scope,  nature  and 

extent  of  power,  689. 
orders  of  director  general  of  railroads,  federal  control,  1678-1783. 
rates,  charges  by  shippers  for  services  rendered,  control  of  Commerce 
Commission,  653. 
through  routes  and  joint  rates,  establishment  by  commission,  trans- 
portation to  foreign  countries.   649. 
"regulation"  of  foreign  commerce,  14, 
switching  service  at  ports    subject  to  Interstate  Commerce  Act,  297. 

Forgery, 

Federal  Bill  of  Lading  Act,  leading  provisions,  618. 
Former  adjudication, 

action  under  state  law  as  bar  to  action  under  Employers'  Liability 
Act,  1241. 
commencement  of  action  under  state  law  not  bar,  1240. 

damages  for  violation  of  Interstate  Commerce  Act,  award  by  Com- 
mission as  bar  to  action   for   additional   damages,   513. 

loss  and  damage  to  interstate  shipments,  action  against  connecting 
carrier  barred  by  recovery  against  initial  carrier,  553. 

Forms, 

approved  forms.  Interstate  Commerce  Commission,  1585-1589. 
extension   of   time,   written  request   of   owner,    28-Hour   Live   Stock 
Law,  1488. 

Franchises, 

acceptance  of  conditions,  municipal  ordinances,  regulation  of  passen- 
ger rates,  invalidity,  67. 

Fraud, 

Bill  of  Lading  Act,  leading  provisions,  618. 

contracts,    prohibition    of    Employers'    Liability    Act,    release    not    a 

contract  within  statute,  1135. 
limitation  of  actions,  Employers'  Liability  Act,  fraud  may  not  avoid 

limitation  period,  1140. 
loss  and  damage  by  shippers,  fraudulent  claims  against  carriers  pen- 
alized, 189. 

money  paid  to  shipper  by  initial  carrier,  binding  effect  on  other 
carriers  in  absence  of  fraud,  552. 
text  of  Interstate  Commerce  Act,  1524. 
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Funerals, 


death,  damages  recoverable  under  Employers'  Liability  Act,  funeral 
expenses  not  recoverable,  1093. 

O. 

Gambling, 
lottery,  transportation  of  tickets  from  one  state  to  another  as  inter- 
state commerce,  11. 

Game, 

illegitimate  subjects  of  trade  and  eoninierce,  prohibition  of  importa- 
tion or  exportation  by  states,  27. 

Gardener, 

employes  engaged  in  interstate  commerce.  Employers'  Liability  Act, 
909. 

Garnishment, 

prohibition  of  remedy,  order  of  director  general   of   railroads,   1783. 

Gas, 

interstate  transportation, 

Interstate  Commerce  Act  not  applicable  to  all  interstate  commerce, 

300. 
pipe  line  companies,  subjection  to  Interstate  Commerce  Act,  241. 
transportation  from  one  state  to  another  as  essential  element,  10. 

Gear, 

orders  of  Interstate  Commerce  Commission,  boiler  inspection,  1656- 
1662. 

Georgia, 

contributory  negligence,  damages,  apportionment  under  Employero' 
Liability  Act,  difference  from  Georgia  statute,  1038. 

Gifts, 

beneficiaries  under  Employers'  Liability  Act,  dependency  not  created 
by  gifts,  1110. 

valuation  of  property  of  interstate  carriers,  duty  of  Interstate  Com- 
merce Commission  under  Act  of  1913,  195. 

Gondola  cars, 

see  C.\R.'^. 
Grab  irons, 

see  Handholds. 
Grain, 
discrimination  in  shipment, 
classification    of    freight,    differential    between    raw    material    and 
manufactured  products,  no  discrimination,  405. 

2  L'outiol  Curriers — 00. 
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Grain — Contimicd. 

discrimination  in  sliipment — continued. 

grain  elevator  service,  allowance  to  shipper  owning  elevator,  364. 

preferences  prohibited,  363. 
rates,  absorbing  switching  charges  at  one   point  and   refusing  at 
another,  388. 
differentials  between  Atlantic  coast  cities,  390. 
"like  traffic,"  wheat  and  coarse  grain,  different  rates,  412. 
rebilling  and  reshipping  grain,  denial  of  privilege  to  other  cities, 
393. 
reduced   rates  for   shipments  by   train  loads,   small   shippers   sub- 
jected to  undue  disadvantage,  330. 
transit  privileges,  353. 
interstate  commerce,  change  of  destination  in  transit,  270. 

grain  elevation  service,  regulation   under   federal   control.  286. 
temporary  stopping  or  interruption  of  shipments,  change  into  intra- 
state commerce,  273. 
transit  privileges,  control  of  Interstate  Commerce  Commission,  285. 
rate  for  transportation,   increase,  order   of  director  general  of  rail- 
roads, 1739,  1745. 
publication  and  filing,  collection  of  scheduled  rates  mandatory,  469. 
damages  for  failure  to  post  rates  not  recoverable,  478. 
privileges  furnished  shippers  and  not  specified  in  schedule  un- 
lawful, 444. 

Gravel, 

employes  engaged  in  interstate  commerce,  repair  of  tracks,  handling 
gravel,  etc..  Employers'  Liability  Act,  833. 

Guardian, 

Employers'  Liability  Act,  limitation  period  not  extended  by  insanity 
of  injured  employe,  1141. 

Gunpowder, 

see  Explosives. 

H. 

Handholds, 

agitation   for  safety  appliances   on  all   cars,   1260. 
carrier's  duty,  Safety  Appliance  Act,  Ch.  XLV,  1363-1375. 
construction  of  Safety  Appliance  Act,  custom  of  railroad,  effect  in 

construing,  1267. 
duty  to  furnish  mandatory,  1368. 
grab  irons, 

necessity,  1365. 

foreign  and  domestic  cars,  no  distinction,  1367. 

provision  of  Safety  Appliance  Act,  extension,   1364. 

substitutes  unlawful,  1367. 
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Handholds  —Continued, 
grab  irons — continued. 

u.se    ior   other    purposes   than    coupling,    protection    of   Safety   Ap- 
pliance Act,  1366. 
Interstate    Commerce    Commission,    authority    to    standardize    appli- 
ances, Amendments  of  1910,  Safety  Appliance  Act,  1260. 

order  of  Commission,  1262,  1602. 

purpose  of  Congress  in  authorizing  Commission  to  prescribe  stand- 
ard equipment,   1375. 
interstate  commerce,  interuiban  electric  railroads  engaged  in,  1296. 
knowledge  of  defect  by  employe  not  required,  1371. 

suit  not  barred,  1402. 
necessity,  effect  of  order  of  Interstate  Commerce  Commission,  1373. 

foreign  and  domestic  cars,  no  distinction,  1367. 
punishment  of  crime  against  two  sovereignties,  rule  not  applicable, 

Safety  Appliance  Act,  1279. 
reduction  of  injury,  purpose  of  enacting  Safety  Appliance  Act,  1265. 
requirements,  original  Safety  Appliance  Act,  1363. 

extent  of  requirement  of  act,  1372. 
Safety  Appliance  Act,  original  act,  summary,   1255. 

text,  15S3. 
state  laws,  invalidity  as  to  cars  of  interstate  railroads,   1278. 
substitution  for  appliances  unlawful,  1312,  1367. 
"trains"   within   Safety  Appliance   Act,   what   constitutes,   1330. 

Harbors, 

discrimination, 

equality  required  of  carriers  in  dealing  with  shippers,  equal   fa- 
cilities to  be  afforded,  324. 
grant  of  wharfage  privilege  denied  to  other  shippers,  351. 
rates,   carriers   not   participating   in    rates  to    favored   locality   not 
guilty,  385. 
interstate  transportation,  shipment  from  one  state  to  port  in  same 
state,  transshipment  for  exporting,  281. 
wharves  and  connecting  tracks,  federal  control,  295. 
railroads,  application  of  Employers'  Liability  Act  to  carriers  engaged 

in  foreign  commerce,  749. 
rates,  maximum  rates  to  and  from  ports,  establishment  by  Commis- 
sion, 659. 

Haul, 

rates, 

long  and  short  haul,  amendment  to  Interstate  Commerce  Act,  191. 
reduced   rate.s   for   longer  than   for   shorter  distance.   Commission 
may  authorize,  651. 

"use"   of   cars   and    "haul,"    distinction    eliminated    by    1903    Amend- 
ment,  Safety  Appliance  Act,  1304. 
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Headlights, 

state  laws  superseded  by  Boiler  Inspection  Act  as  amended,  1500. 
Health, 

death,  damages  recoverable  under  Employers'  Liability  Act,  compen- 
satory  damages,  measure,   1073. 
various  beneficiaries,  1111. 

diseases  of  animals,  invalidity  of  federal  laws  and   regulations  en- 
croaching upon  state's  power,  49. 

.illegitimate  subjects  of  trade  and  commerce,  prohibition  of  importa- 
tion or  exportation  by  states,  26. 

quarantine,  state  and  national  control  over  interstate  transportation, 
general  principles  determining,  47. 

Hearings, 

rules  of  Interstate  Commerce  Commission,  1579. 
Hepburn  Act, 

accounts,  records   and  memoranda  of  interstate  carriers  under  juris- 
diction of  Commission,  185. 

allowances    to    shippers    for    services    rendered    in    connection    with 
transportation,  180. 

authority  of  Commission  to  prescribe  through  routes  and  joint  rates, 
176. 

carriers  prohibited  from  having  interest  in  freight  transported,  Com- 
modity Clause,  175. 

carriers,  subjection  to  Interstate  Commerce  Act,  240. 

cars  for  interstate  shipment,  state  regulations  superseded  by  Hep- 
burn Act,  75. 

"common  control,  management  or  arrangement  for  a  continuous  car- 
riage   or   shipment,"    definition    and    explanation   of   term,   216. 

discrimination,  interchange  of  traffic,  use  of  terminal  facilities,  de- 
nial of  use  to  certain  carriers,  334. 
transit  privileges,  353. 

Employers'  Liability  Act,  limitation  to  railroads;  bridges,  ferries  and 
tracks  included,  739. 

express    companies,    regulation   by   states    or   municipalities    invalid, 
106. 
subject  to  Interstate  Commerce  Act,  255. 

extension  of  scope  of  Interstate  Commerce  Act  and  powers  of  Com- 
mission, 166. 

prohibition  of  free  passes,   persons  excepted,  181. 

railroads  wholly  within  state,  federal  control,  207. 

rates,  publicity  of  rates  and  adherence  to  published  rates,  433. 

refrigeration  and  ventilation  of  cars  by  carriers,  duties,  291. 

sleeping  car  companies,  subjection  to  Interstate  Commerce  Act,  258. 

switch  connection  with  private  side  tracks  and  lateral  branch  lines, 
power  of  Commission  to  order,  171. 
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Hepburn  Act — Continued. 


wharves  and  connecting  tracks,  federal  control  und^r  Interstate 
Commerce  Act,  295. 

Highways, 

municipal  corporations,  regulations  of  traf!ic,  invalidity  of  restric- 
tions of  commerce,  107. 

speed  of  trains,  invalidity  of  statute  as  to  speed  of  trains  as  Ijurden- 
ing  interstate  commerce,  88. 

Hopper  cars, 

see  C.vKs. 

Hostler, 

employe  engaged  in  interstate  commerce.  Employers'  Liability  Act. 
900,  901. 

Hours  of  service, 

Adamson  Law,  Ch.  LVI,  1507-1509. 

commission  to  observe,  appointment  by  President,  1508. 

eight  hours  as  basis  of  day's  work.  15(i7. 

penalties,  violation  of  law,  1509. 

railroads  and  employes  excepted,  1507. 

reduction  of  wages  pending  report  of  commission  prohibited,  1508. 

text,  1674. 

validity,  1509, 
Board  of  Adjustment,  order  of  director  general   of  railroads,   1692, 

1748. 
wages,    increase,    order    of    director    general    of   railroads,    1709-1734. 

supplementary   orders,  17.56-1769. 

Hours  of  Service  Act, 

additional  hours  of  service,  emergency,  insubordination  of  employe 
as  emergency,   1484. 

operators,  1482. 
application,  when  statute  is  not  applicable,  1471. 

definition  of  "casualty,"  "unavoidable  accident"  and  "act  of  God," 
1473. 
carriers  subject  to  statute,  1434. 

"casualties,"  derailments  and  collisions,  exceptions  to  statute,   1478. 
certainty,  statute  not  void  for  uncertainty,  1439. 
collision,  exceptions  to  statute,  1478. 

compliance  with,  order  of  director  general  of  railroads.  1685. 
constitutionality  of  statute,  1437. 

classification  of  operators,  statute  not  Invalid,  1439. 
construction  of  statute,  remedial   statute   to   be   liberally  construed, 

1443. 
continuity,  breaking  of,  brief  periods  off  duty,  1450. 

relief  from  duty  for  definite  period  of  two  hours.  1453. 
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Hours  of  Service  Act     Continued. 

delay,    ordinary    delay    incident    to    train    operation,    not    excuse    lor 

violation    of   statute,    1481. 
derailments,   exceptions  to  statute,   1478. 
employes  subject   to  statute,   1434. 
evasion  of  statute,  statute  may  not  be  violated  by  requiring  different 

service  after  statutory  period,  144iJ. 
excuses  and  exceptions,   1470-1486. 

burden  of  proof  upon  carrier,  1486. 

high  degree  of  diligence  of  carrier  required,  1475. 
federal  control,  employes  of  interstate  carriers,  1432. 
limitations  upon  hours  of  service,  1447-1470. 

handling  orders  affecting  train  movements,  1462. 

moving  trains,  1447. 

"on  duty,"  commencement  and  termination  of  service,   1448. 

telegraph  offices  operated  during  day  and  part  of  night,  1467. 

when  statute  is  not  applicable,  1471. 

definition    of    "casualty,"    "unavoidable    accident"    and    "act    of 
God,"    1473. 
operators,  limitation  upon  hours  of  service,  1462. 

additional  hours  of  service,  emergency,  1482. 
insubordination  of  employe  as  emergency,  1484. 

separate  periods   of  service,   statutory   period   not  exceeded,   1468. 

telegraph  offices,  two  offices  in  one  community  as  one  "place," 
1469. 

tower  men  and  switch  tenders,   1463. 
purpose  of  Congress   in  enactment,  1442. 

purpose,  scope    and  validity  of  statute,  Chapter  LI,  1431-1446. 
railroad,    definition,    1444. 

relief  crews,  duty  to  substitute,  prevention  of  excessive  hours,  1454. 
reports,    power    of    Interstate    Commerce    Commission,    monthly    re- 
ports showing  violation  of  statute,  1440. 
state  control,  employes  of  interstate  carriers,  1432. 
telegraph  offices,  operation  during  day  and  part  of  night,  limitations 
upon  hours  of  service,  1467. 

separate  periods  of  service,  statutory  period  not  exceeded,  1468. 

two  offices  in  one  community  as  one  "place,"  1469. 
text  of  statute,  1633,  1634. 

train  crews,  limitation  upon  hours  of  service,  1447. 
violation  of  act, 

appeal,  writ  of  error,  evidence  insufficient  to  show  liability,  Em- 
ployers'  Liability  Act,   1160. 

assumption  of  risk,  defense  not  available,  action  under  Employers' 
Liability  Act,  1012. 

contributory  negligence,  damages  not  reduced,  violation  of  Federal 
statutes  causing  injury,  action  under  Employers'  Ijiability  Act, 
1048. 

duty   of   Interstate   Commerce   Commission,    1444. 
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violation  ol'  act — continued. 

negligence,   proximate  cause   of   injury,   necessity,   Kniployer.s'   Lia- 
bility  Act,   944. 
penalties,  1444.  , 

separate  penalty  for  each  employe  kept  on  duty  beyond  statutory 
period,  1444. 
watchina  locomotive  as  bein^  "on  duty."   firemen   engaged   in  move- 
ment of  trains,    1458. 

Husband  and  wife, 

Employers'    Liability    Act, 
abandonment  of  wile  and  child,  effect  as  to  recovery,  1087. 

pecuniary  loss  not  dependent  on   legal   liability  of  employe   t<» 
beneficiaries,    1082. 
alien    dependents,    recovery,    1055. 
appeal,  federal  question,  petition  not  stating  good  cause  of  action, 

1166. 
beneficiaries,    1053. 

contributions   by   deceased,  necessity  of  showing,    1093,    lioo. 
dependency  of  next  of  kin  not  created  by  gifts,  lllo. 
existence  as  jurisdictional,  1056. 
"next  of  kin,"  determination  by  state  law,  1058. 
statutory  action  not  for  equal  benefit  of  surviving  beneficiaries, 
1081. 
damages, 
apportionment  to  each  beneficiary  in  verdict,  1129. 
compensatory   damages,    measure,    1073. 
distribution  controlled  by  Federal  statute,  1082. 

settlement  by  payment  of  lump  sum.  1083. 
earning  capacity,  necessity  of  evidence  of  deprivation.   1092. 
elements,  loss  of  care,  training  of  minors,  1089. 

loss  of  society  and  wounded  affections   not  elements,  1088. 
loss  of  future  benefits  limited  to  present  cash  value,  1075.  I(i79. 
measure  of  damages,  instructions  approved,  1120. 
instructions  held  erroneous,  1116. 
various   beneficiaries,   1111. 
necessity    of   pecuniary   loss,    1063. 

pain  and  suffering,  award  where  death  is  not  instantaneous.  KitiiJ. 
compensation  for  loss,  future  earnings  not  recoverable.   1069. 
limitation  to  pain  suffered  before  death,  1068. 
no  recovery  prior  to  1910  Amendment,  1070. 
presumption  of  damages  to  widow  and  child,  non-existence.  1086. 
statutory  provision,  1062. 
election,  cause  of  action  under  state  law  and  Liability  Act,  motion 
to  elect  before  trial,  sustaining,  1231. 
no  election  by  widow  suing  as  individual  and  as  administratrix. 
1233. 
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Employers'  Liability  Act — continued. 

former  adjudication,  action  under  state  law  as  bar  to  action  under 

Federal    Act,    1241. 
limitations,  pleading,  amendments  allowed   after  two-year  period, 
1215. 

amendment  setting  up  new   cause  of  action  not  allowed,   1210. 
parents  not  entitled  to  damages  when  there  is  widow  or  children, 

1054. 
parties,  ancillary  administrator  may  sue,  1175. 

suit  only  by  personal  representative,  1170. 

want  of  legal  capacity  to  sue  in  widow  cannot  be  waived,  1173. 

widow  cannot  sue  although  sole  beneficiary,  1172. 
petition,   cause   of   action    under  state   law,   necessity   of   showing 
Federal  Act  to  prevent  recovery,  1207. 

survival   of  beneficiaries,   necessity   of  alleging,   1200. 
removal  of  causes,  petitions  not  stating  cause  of  action  under  Fed- 
eral Act  although  so  intended,  1152. 
text  of  statute  as  amended,  1590-1592. 


Ice, 

employes  engaged  in   interstate  commerce,   procuring  material   and 

supplies  for  interstate  trains.  Employers'  Liability  Act,  894. 
refrigeration   and   ventilation    of   cars,   duty   of   carriers.    Interstate 

Commerce  Act,  291. 
removal  of  ice,  assumption  of  risk,  employes  held  not  to  have  as- 
sumed risk,  Employers'  Liability  Act,  1023. 
employes  engaged  in  interstate  commerce,  abandonment  of  work, 
effect.  Employers'  Liability  Act,  795. 

Immigrants, 

discrimination,  lower  rates  to  settlers,  legality,  421. 

Independent  contractors, 

Employers'   Liability  Act,   remedies,   limitation   to   employes  of  rail- 
roads, 729. 

Industrial  railroads, 
common  carriers,  distinguished  from  industrial  railways,  plant  facil- 
ities, 203. 
logging  roads,  subjection   to   Interstate  Commerce   Act,   238. 
private  car  lines,  subjection  to  Interstate  Commerce  Act,  240. 
compensation    of   employes,   Adamson    Eight-Hour   Law,   exceptions, 

1507. 
discrimination,  joint  through  rates,  divisions  to  tap  lines  or  logging 
roads,  349. 
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Employers'   Liability  Act,  application   to   railroads;    bridges,   ferries 
and  tracks  included,  739. 
tap  lines  and  logging  roads,  740. 
interstate    commerce,    industrial    railroads    engaged    in,    Safety    Ap- 
pliance Act,  1298. 
terminal    and    belt    railroads,    subjection    to    Interstate    Commerce 

Act,  234. 
transferring  gars  to  industrial  track.  Safety  Appliance  Act,  1305. 
wharves   and   connecting   tiacks,   federal   control   under   Interstate 
Commerce  Act,  295. 
new    industry    tracks,   order   of  director   general    of   railroads,    169C. 

Infants, 

death,  damages  recoverable  under  Employers'  Liability  Act,  elements, 
loss  of  care,  training  of  minors,  1089. 
prohibition  of  employment  of  minors  by  state  laws,  effect  in  deter- 
mining negligence,  950. 

Information, 

rules  controlled  by  Commerce  Commission,  660. 
Insane    persons, 

Employers'  Liability  Act,  limitation  period  not  extended  by  insanity 
of   injured    employe,   1141. 
Insolvency, 

rates,  publication  and  filing,  changes  prohibited,  defenses  of  estoppel 
and  waiver  not  available,  actions  against  shippers  for  under 
charges,  470. 

Inspection, 

Boiler  Inspection  Act,  Ch.  LIII,  1491-1501. 

orders  of  Interstate  Commerce  Commission,  1640-1688. 

rules  controlled  by  Commerce  Commission,  660. 

text,  1635-1639. 
compliance  with  statutes,  order  of  director  general  of  railroads,  1685. 
contributory    negligence,    damages    not    reduced,    action    under    Em- 
ployers' Liability  Act,  1048. 
defects,  care  and  diligence  in  discovering  and  repairing  no  defense 

to  action.   Safety   Appliance  Act,   1319. 
duties  imposed  by  Safety  Appliance  Act  noi  assignable,  1325. 

duties  not  to  be  evaded  by  contract,  1323. 
interstate  commerce,   state  and   national  control,   general   principles 

determining,  47. 

Inspectors, 

interstate  employes,  Employers'  Liability  Act, 
preparing  trains  for  interstate  movement,  860. 
repairing  tracks,  sectionmen  and  track  laborers.  821. 
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interstate  employes,  Employers'  Liability  Act — continued. 

train  and  switching  crews,  "making  up"  and  'breaking  up"  trains 

in  yards,  866. 
trainmen  not  engaged  in  interstate  commerce,  857. 
wrecks,  removing  debris  and  constructing  temporary  tracks,   825. 
yard  clerks,  HOo. 
Insurance, 

contracts,    prohibition    of    Employers*    Liability    Act,    statutory    pro- 
visions, 1131. 
validity,  1132. 
"dependency,"  damages  recoverable  by  next  of  kin.  Employers'  Lia- 
bility Act,  1106. 
interstate    commerce,    transportation   from   one   state   to   another   as 

element,   goods   transported,    12. 
policies  of  carriers,  order  of  director  general  of  railroads,  1705. 
relief  fund,  acceptance  of  benefits  by  employe,  actions  against  joint 
tort-feasors  not  barred,  Employers'  Liability  Act,  1134. 
Interpleader, 
hearing  before  Commerce  Commission,  method,  677. 
petition,  approved  form,  Interstate  Commerce  Commission,  1587. 

Interstate  commerce, 
Adamson  Eight-Hour  Wage  Law,   railroads  and  employes  excepted, 

1507. 
"among"  defined,  construction  of  commerce  clause,  6. 
applicability  of  Employers'  Liability  Act,  statutory  rules,  717. 
authority   of   Congress,   regulation    of   duties   of   interstate   carriers, 
scope  of  power,  147. 
regulation  of  interstate  and  foreign  commerce,  3. 
belt  lines,   interstate  status,   Safety  Appliance  Act,   1290. 
carriers  engaged   in,  cars   used   in.   Safety   Appliance   Act,  Ch.   XLI, 
1283-1305. 
requirements  as  to  interstate  character  prior  to  1903  Amendment, 
1286. 
cars  and  vehicles  subject  to  Safety  Appliance    Act,  1280. 
dining  car  used  for  interstate  train  on  siding,  1303. 
exemption,  cars  not  subject  to  state  laws,  1398. 
hauled  in   interstate  trains,  1299. 
hauling  empty  cars  over  state  lines,  1301. 

interstate  character  not  necessary  since  1903  Amendment,  1287. 
intrastate  and  interstate  cars,  inclusion  by  act  as  amended,  1270. 
intrastate  cars,   relation   to   interstate  commerce,  1274. 
cars,  hauling  empty  cars  or  property  as  interstate  commerce  under 

Employers'   Liability   Act,  763. 
classes  of  powers  of  state  and  national  governments,  37. 
classification   of  freight,  application   of  carload   rates,   goods  l)elong- 
ing  to  several  owners,  charges  to  be  similar,  410. 
controlling   considerations,    action    by    Interstate   Commerce    Com- 
mission.  402. 
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classification   of   freight,    etc. — c;ontinuefl. 

differential   between   carload   lots   and    lesser   amounts,   legality   i-f 
rates,  407. 

ief^ality  of  rates,  excessive  rates  prohibited,  4<>9. 
differential   between   raw  material   and   mainifacttired  prudncts.  no 

discrimination,   405. 
discrimination  effected,  duty  of   Interstate  Commerce  ('ommission, 

401. 
necessity,    discrimination,   309. 

preferences,  distinction  between   property,  competition,  403. 
uniform  classification,  effect  of  Interstate  Commerce  Act,  400. 
Commerce  Clause  of  Federal  Constitution,  Ch.  I,  3-34. 
continuous  carriage,  elements  of  interstate  transportation,  origin  and 

destination  of  shipments,  continuous  carriage,  263,  265. 
definition.    Accident    Reports    Act,    1504. 
Federal  Constitution,  8. 

text,   1672. 
elements, 
absence  of  definite  destination,  immateriality,  269. 
all   stages   of  shipment,   regulation   of   terminal    charges,   services 

and   facilities,  283. 
change  of  destination   in   transit,  270. 
destination  in  state  of  origin  of  shipment,  267. 

Employers'  Liability  Act,  766. 
grain  elevation  service,  regulation  under  federal  control,  286. 
loading,  dunnage,  and  special  preparation  of  freight  cars  for  shij)- 

ment,  duties  of  shippers.  287. 
origin  and  destination  of  shipments,  continuous  carriage.  263,  265. 
receipt  and  delivery  of  goods,  inclusion  in  transportation,  272. 
Safety   Appliance    Act,    1284. 

sales,   coal,   delivery  F.   0.,B.   at   mine    for   transportation   to   pur- 
chaser outside  of  state,  279. 
shipment   from   one  foreign   country   to   another   foreign    country, 

passage   through   United   States  not   subject   to   Interstate  Com- 
merce Act,  282. 
shipment  from  one  state  to  port  in  same  state,  transshipment  for 

exporting,   281. 
temporary  stopping  or  interruption  of  shipments,  change  into  in- 
trastate commerce,  273. 

interstate  character  not  changed,  276. 
transit  privileges,  control  of  Interstate  Commerce  Commission,  285. 
transportation  from  one  state  to  another  as  essential  element,  10. 
employes  engaged  in  interstate  commerce.  Employers'  Liability  .\ct. 
abandonment  of  work,  effect,  795. 
act  may  constitute  interstate  employment  in  one  relation  and  not 

in   another,   778. 
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employes  engaged  in  interstate  commerce,  etc. — continued. 

application  of  decisions  construing  Safety  Appliance  Act,  800. 

bridge  workers.   814. 

burden  of  proof  upon  defendant.  808. 

burden  of  proof  upon  plaintiff,  807. 

construction  and  repair  work,  Ch.  XXIV,  809-852. 

construction  work,  future  use  in  interstate  commerce,  810. 

repair  of  railroads,  distinction,  813. 
drainage,  excavating  ditches,  834. 
effect  of  employment  in  both  intrastate  and  interstate  commerce. 

783. 
employment  not  limited  to  actual  transportation  to  another  state, 

778. 
erection  of  foundation  for  new  bridge  under  old  bridge   used  for 

interstate  commerce,  818. 
erroneous  decisions  holding  employment  to  be  interstate,  806. 
erroneous  decisions  holding  employment  to  be  intrastate,  803. 
general  principles,  Ch.  XXIII,  774-808. 

going  to  and  from  work,  employment  in  intrastate  and  interstate 
commerce,  790. 

employes  on  premises,  784. 
iron  worker  carrying  material  to  repair  bridge,  815,  818. 
limitation  of  Federal  Act  to  interstate  employes,  774. 
linemen  repairing  telegraphs  and  telephones,  851. 
miscellaneous  employes,  894-910. 
painters,  849. 
presumption,    781. 

prior  or  subsequent  employment  immaterial,  782. 
question  of  employment  as  question  of  fact,  798. 
rails,  handling  by  employes,  826. 

removing  old  rails  and  storing  new  ones,  828. 
removing  bolts  from  timbers  taken  from  interstate  bridges,  819. 
repair  and  machine  shops,  roundhouses  and  other  buildings,  830, 

840. 
repair  of  buildings,  depots    and  roundhouses,  employment  not  In- 
terstate, 835. 
repair  of  cars  and  engines,  841. 

temporary  delay,  842. 
repair  of  cars  and  engines  used  only  in  interstate  commerce,  849. 
repair  of  cars,  shopmen  in  terminal  yards,  843,  845,  847. 

employment  not  interstate,   847. 
repair  of  engines  in  roundhouses,  843,  845,  847. 

employment  not  interstate,  847. 
repair  of  tracks,  handling  ballast,  gravel,  etc.,  833. 

sectionmen  and  track  laborers,  821. 

side  tracks,  spurs  and  switches,  823. 
repairing  turntables,  824. 
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employes  engaged  in  interstate  commerce,  etc.— continurd. 

survey  of  track   to   improve  road.  82ti. 

switching  crew.s.  cars  loaded  with  lumber  for  repair  and  construc- 
tion work,  890. 
repair  of  loaded  cars,  880. 
temporary  cessation  of  work,  795. 

termination   of    interstate    status   by    delivery    of   cars    at    destina- 
tion, 887. 
termination  of  work,  sleeping  in  cars,  792. 
tests  adopted  by  Ignited  States  Supreme  court,  779. 
ties,   laborers   handling,    831. 
train  and  switching  crews,  Ch.  XXV,  803-893. 
transportation  of  employe's  own   property  not   subject   to   Federal 

Act,  796. 
wrecks,  removing  debris  and  constructing  temporary  tracks,  825. 
employes  of  interstate  carriers,  federal  and  state  control,  hours  of 

service,  1432. 
evidence  held  sufficient  to  show.  Employers'   Liability  Act,  1223. 

evidence  held  not  sufficient  to  show,  1224. 
evidence  of  employment  in  interstate  commerce  as  evidence  of  rail- 
road  engaging  in  interstate  commerce,   Employers'   Liability   Act. 
772. 
evidence  of  interstate  shipments,  orders  of  Interstate  Commerce  Cora- 
mission,  Employers'  Liability  Act,  1220. 
explosives,  federal  control,  298. 
text  of  federal  statute,   1676. 
federal  control,  railroads  wholly  within  state,  character  of  transpor- 
tation. Interstate  shipments,  207. 
common  arrangement   for  transportation  with   other  carriers,   im- 
munity, 206. 
federal    statutes,    see   titles   such   as   Acctdknts;    Boilkr   Ixspectiox 

Act;  Safety  Appliance  Act.  etc. 
Hours  of  Service  Act,  carriers  and  employes  subject  to.  1434. 
illegitimate   subjects   of  trade   and    commerce,  prohibition   of   impor- 
tation or  exportation  by  states.  25. 
immunity  from  state  legislation,  commencement  and  termination  of 
protection  of  commerce  clause,  original  packages,  20. 
imports  from  foreign  states,  16. 
industrial  railroads  engaged  in!  Safety  Appliance  Act,  1298. 
interurban  electric  railroads  engaged  in,  Safety  Appliance  Act,  1296. 
intoxicating  liquors,  regulation  of  shipment  by  states,  federal  statu- 
tory exceptions  establishing  power,  30. 
judicial  construction  of  commerce  clause,  early  decision,  5. 
master  and  servant,  power  of  Congress  to  regulate,  scope,  nature  and 

extent  of  power,  689. 
method    of   proving   engagement    in.    railroad   employes.    Employers' 
Liability  Act,  1223. 
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method  of  proving  engagement  in,  etc. — continued. 

train  and  switching  crews,  1221. 
municipal    ordinances,    regulation   of    carriers,    passenger    rates,    in- 
validity. 67. 
regulations   of   traffic,    interstate   commerce,    invalidity   of    restric- 
tions of  commerce.  107. 
negligence,    intrastate    employes   not    entitled    to    benefit    of    statute. 

Employers'  Liability  Act,  975. 
orders  of  director  general  of  railroads,  federal  control  act,  1678-1783. 
"original  package"  defined,  protection  of  Interstate  Commerce  Clause, 

24. 
passenger  rates,  see  Ratk.s  and  Charges. 

petition.   Employers'   Liability   Act,   allegation   as   to   engagement   in 
interstate   commerce   held   sufficient,    1197. 
allegations  held  not  sufficient,  1199. 
cause  of  action  under  Employers'  Liability  Act,  no  recovery  under 

state  statutes,  1183. 
cause  of  action  under  state  or  common  law,  application  of  Employ- 
ers' Liability  Act  may  be  raised  by  answer,  1203. 
reference  to  Employers'  Liability  Act  not  required,  facts  showing 
liability,  1195. 
pleading  use  of  car   in   interstate   commerce,   Safety   Appliance   Act, 

1421. 
point  of  shipments,  reshipments   from  delivery,   interstate  character 

of  shipment  not  changed.  Employers'  Liability  Act,  770. 
preparation,    switching    cars    in    yards,    application    of    Safety    Ap- 
pliance Act.  1300. 
purpose,   scope,   validity   and    construction   of   Safety   Appliance   Act, 

Ch.  XL,  1264-1282. 
railroads  in  one  state  transporting  freight,  continuous  shipment  with- 
out trafl5c  agreement   with   other   carriers,   Safety   Appliance  Act, 
1293,  1294. 
re-billing  not  controlling  in  determining  character  of  shipment.  Safety 

Appliance  Act,  1301. 
regulations  of  Congress,  common  law  of  state  courts  superseded,  58. 
intrastate  subject  matters,  valid  regulations,  54. 
state  laws  on  same  subject  superseded,  55. 
subject  matter  covered,  difficulty  of  defining,  57. 
validity,  necessity  of  connection   with   interstate   commerce,   50. 
Safety  Appliance  Act,  see  Safety  Appliance  Act. 

shipments,   interstate   character,  beginning   and   ending.   Employers' 
Liability  Act,   760. 
reshipments  from  point  of  delivery,  change  of  interstate  character, 
767. 
state  and  federal  control,  general  principles  governing  control.  37,  41. 
respective  powers  over  common  carriers,  Ch.  IL  35-107. 
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state  control,  appliances  on  interstate  trains,  regulation  of  heating 
and  operation,  validity  of  state  laws,  97. 

delivery  of  cars   for  interstate  shipment,  state  regulations  super- 
seded by  Hepburn  Act,  75. 

employes  engaged  in  interstate  commerce,  power  of  state  to  regu- 
late, absence  of  federal  legislation,  98. 

employes   managing  trains,   validity   of   .slate   laws   re(|uiring   full 
crews,   absence   of   federal   legislation,    92. 

express  companies,  regulation   by  states  or  municipalities  invalid, 
interstate  commerce,  lUG. 

extent  of  power  over  intrastate  commerce,  similarity  lo  power  of 
Congress  over  interstate  commerce,  G8. 

invalidity  of  federal  laws  and  regulations  encroaching  upon  state's 
power,  48. 

loss   and   damage   to   property  carried,   state   laws   superseded    l)y 
Carmack  Amendment  to  Interstate  Commerce  Act,  79. 

operation  of  trains  between  intrastate  points,  limitations  and  ex- 
ceptions to  power  of  state,  82. 

payment  for  transportation  by  advertising,  invalidity  of  state  stat- 
ute, 81. 

rates  for  intrastate  transportation,  power  to  fix,  71. 

rates  for  transportation  by  water,  power  of  state  to  establish,  ab- 
sence of  federal  legislation,  94. 

rates  of  carriers,  regulations  by  states  in  absence  of  federal  law.5 
held  invalid,  64. 
regulations  by  states  upheld,  61. 

rates  specified  in  bill  of  lading,  state  statutes  superseded  by  rates 
under  Interstate  Commerce  Act,  78. 

safety  appliances,  invalidity  as  to  cars  of  interstate  railroads,  1278. 

speed  of  trains,  invalidity  of  statute  as  to  speed  of  trains  as  bur- 
dening interstate  commerce,  88. 

switch   connections   with   private   side   tracks,   power   of   state   to 
compel,  intrastate  business,  77. 

telegraph  messages,  invalidity  since  Amendment  of  1910  to  Inter- 
state Commerce  Act,  102. 
power  of  state  prior  to  Amendment  of  1910  to  Interstate  Com- 
merce Act,  100. 
state  laws  superseded  by  federal  control  under  Interstate  Com- 
merce Act,  248. 
"ticker  service,"  not  subject  to  regulation  by  state,  104. 

track  connections  for  interchange  of  traffic,  power  of  state  to  com- 
pel making  and  maintenance,  90. 
stock  yard  companies,  interstate  status.  Safety  Appliance  Act.  1290. 
telegraph  messages  as  interstate  commerce,  104,  245. 
terminal  railroads,  interstate  status,  Safety  -Appliance  Act.  1290. 
transferring  cars  to  industrial  track,  Safety  Appliance  Act.  13(\5. 
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transportation  defined,  loading,  dunnage,  and  special  preparation  ot 

freight  cars  for  sliipment,  duties  of  shippers,  287. 
transportation  for  express   companies,   Safety  Appliance   Act,   1304. 
transportation    of    company    property   over   state    lines.    Safety   Ap- 
pliance Act,  1304. 
transportation,  passing  through  another  state  to  point  in  same  state, 

Safety  Appliance  Act,  1298. 
"use"  of   cars   and   "haul,"   distinction   eliminated   by    1903    Amend- 
ment, Safety  Appliance  Act,  1304. 
War, 

federal  control  of  carriers  during  war  with  Germany,  114. 
effect  of  statute  upon  other  federal  and  state  law.s,  127. 
purpose  of  enactment,  115. 

rates  for  transportation,  authority   of  President  to  fix,   128. 
termination  of  federal  control  under  statute,  133. 
power  of  Congress  over  carriers  during  time  of  war  and  time  of 

peace,  distinction,  108. 
President's  assumption  of  control  of  railroads,  proclamation  of  191<>, 

109. 
President's  power   to    control    transportation    systems    in   time   of 
war,  109. 

Interstate  Commerce  Act, 

amendments, 

Amendments  of  1889-1891,  159. 

baggage  of  passengers,  regulations  and  rules,  control  of  Commerce 

Commission,  290. 
Carmack  Amendment,  Ch.  XV,  528-554. 

action    against    connecting    carrier    barred    by    recovery    against 

initial  carrier,  553. 
action  in  domicile  of  terminal  carrier  prohibited,  550. 
connecting  and  terminal  carrier's  liability,  598. 
enforcement  by  state  courts,  548. 
express  companies  subject  to  act,  257. 

federal  decisions,  controlling  effect  in  construing  statute,  547. 
law  prior  to  Carmack  Amendment,  536. 

liability  of  carriers,  basis,  nature  and  extent,  Ch.  XVII,  571-608. 
liability    of   initial   carrier   for  loss   and    damage   by   connecting 

carrier,  168;     Ch.  XV,  528-554. 
modification,  First  and  Second  Cummins  Amendments,  Ch.  XVI, 

555-570. 
money  paid  to  shipper  by  initial  carrier,  binding  effect  on  other 

carriers  in  absence  of  fraud,  552. 
presumption  of  negligence  against  initial  carriers,  601. 
purpose  of  enactment,  538. 

quantum  of  proof,  necessity   to   establish   liability,   594. 
removal  of  actions  in  state  courts,  549. 
state  laws  superseded,  541. 
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amendments — continued. 

stipulations  exempting  from  liability,   invalidity,  r.40. 
validity,  531. 
chronological    review,    Ch.    V,    158-199. 
commodities   essential    to   national    defense.    President    aiithorizea 

to  direct  movement  during  war,  198. 
common  law  rules  imposed  by  amendments,  572. 
Cummins  Amendments,   Ch.  XV'I,   555-570. 
cairiers  affected,  563. 

interurban  railroads,  565. 
causes  leading  to  enactment,  agreed  valuation  clause   in   bill   of 

lading,  notice  of  loss,  558. 
damage  for  delay,  587. 

effect  of  Second  Cummins  Amendment,  560. 
export  and  imimrt  sbipments  to  and  from  foreign  countries  not 

adjacent  to  United  States,  570. 
full  damage  to  live  stock,  565. 
limitation  of  liability,  notice  of  claims,  568. 

validity  as  to  property  other  than   live  stock,  567. 
no  retroactive  effect,  563. 
object   and   purpose   of   enacting   Second   Cummins   Amendment, 

561. 
reservation  of  remedies,  effect  of  statute,   579. 
text,  555. 
damages   for   violation  of  act,   Amendment   of   1889,    authority   to 

award  damages  conferred  on  commission,  487, 
discrimination,  definition  by  act,  applicability  to  subsequent  amend- 
ments, 312. 
route  of  through  shipments,  riglit  to  route  beyond  carrier's  ter- 
minal, 337. 
Elkins  Act,  discrimination,  cash  payment  demanded  of  some  ship- 
pers, credit  extended  to  others,  369. 
express  companies  subject  to  act,   257. 
prohibition  of  rebates  and  discrimination,  164. 
relation  of  discrimination  clause  of  act  to   Elkins  Act  of  1903, 

314. 
text,  1553-1556. 
free  transportation  of  destitute  persons,  etc..  Amendment  of  1889, 

161. 
Hepburn    Act,    accounts,    records    and    memoranda    of    interstate 
carriers   under  jurisdiction  of  commission,  185. 
allowances  to  shippers  for  services  rendered  in  connection  with 

transportation,  180. 
carriers  prohibited  from  having  interest  in  freight   transported. 

Commodity  Clause,  175. 
discrimination,  interchange  of  traflRc,  use  of  terminal  facilities, 
denial  of  use  to  certain  carriers,  334. 

2   t'ontinl   C'lrrlers — 57. 
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express  companies  subject  to  act,  255. 

extension  of  scope  of  act  and  powers  of  Commission,  166. 

interstate  commerce  determined  by  character  of  shipment,  207 

private  car  lines,  subjection  to  act,  240. 

prohibition  of  free  passes,  persons  excepted,  181. 

rates,  publicity  of  rates  and  adherence  to  published  rates,  4.S:>. 

refrigeration  and  ventilation  of  cars  by  carriers,  duties,  291. 

sleeping   car   companies,   subjection   to  act,   258. 

switch  connection  with  private  side  tracks  and   lateral   branch 
lines,  power  of  Commission  to  order,  171. 

wharves  and  connecting  tracks,  federal  control  under  act,  295. 
loss   and   damage   by   shippers,    fraudulent   claims   penalized,    189. 
mandamus  rendered  available  to  shippers,  Amendment  of  1889,  159. 
Mann-Elkins  Act  of  1910,  extension  of  powers  of  Commission,  ad- 
ditional remedies,  187. 

rates,  long  and  short  haul  provision,  191. 

routing  of  interstate  freight  as  directed  by  shippers,  duty  of  car- 
riers, 193. 
obstruction    of   interstate    commerce    during    war,    Amendment    of 

1917,  197. 
Panama  Canal  Act,  competing  water  lines,  control  or  ownership  of 
carrier  by   rail,  prohibition,  223,   224. 

extension  of  federal  jurisdiction  over  water  carriers,  218,  220. 
pipe  line  companies,  transportation  of  oil  and  other  commodities, 

subjection  to  act,  241. 
prohibition   from  giving  information   as   to   business   of   interstate 

shippers,  194. 
rates,   authority   of  Commission   to   prescribe  through    routes   and 
joint  rates,  176. 

suspension  of  proposed  change  by  Commission,  power,  290. 

telegraph,  telephone,  telephone  and  cable  companies  as  common 
carriers,  subjection  to  act,  246. 
valuation  of  property  of  interstate  carriers,  duty  of  Commission 

under  Act  of  1913,  195. 
water  carriers,  extension  of  jurisdiction  of  Commission,  by  Pana- 
ma Canal  Act  of  1912,  195. 
carriers, 

all  carriers  in  Alaska,  District  of  Columbia  anrl  territories  subject 

to  act,  205. 
bridge  companies  subject  to  act,  226. 

common  arrangement  by  ferry  company  with  carrier  l)y  rail,  sub- 
jection to  act,  214. 
common  arrangement  of  carrier  by  water  with  carrier  by  rail,  sub- 
jection to  act,  211. 
common  carriers  subject  to  act,  Ch.  VT,  200-261. 

statutory  provision,  201. 
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corj)orations   incorporatod   in    loreiKii   countries,   subjection   to  act, 

260. 
definition  of  (prni,  202. 

distinguisiied  from  industrial  railways,  plant  facilities,  203. 
federal  (control,  scope,  historical  review,  effect  of  act,  137. 
federal    jurisdiction    over    water    carriers,    extension    by    Panama 

Canal  Act,  218,  220. 
individuals  and   partnerships,  subjection  to  act,  260. 
logging  roads,  subjection  to  act.  238. 

pipe  line  companies,  transportation  of  comijanics'  own  commodity, 
subjection  to  act,  241. 
transportation  of  oil  and  other  commodities,  241. 
private  car  lines,  subjection  to  act,  240. 
receivers   of  railroads,   purchasers   of   property,   subjection    to  act. 

259. 
state  control,  speed  of  trains,  signals,  stopping  of  trains,  absence 

of  legislation  by  Congress,  86. 
stock   yards   company,   transfer   of   live   stock   between   pens   and 

tracks  of  trunk  lines,  subjection  to  act,  236. 
telegraph,  telephone  and  cable  companies,  subjection   to  act,  24j. 
transportation   from   United   States   to  adjacent   foreign   countries, 
carriers  subject  to  Act,  210. 
causes  of  enactment,  common  law  inadequate  to  curb  evils  of  lail- 
road  operation,  141. 
decision   limiting  state's   powers  to  intrastate  commerce,   146. 
•futility  of  state  regulation  of  charges  and  rates,  145. 
inadequacy  of  common  law  remedies,  141. 
original  act,  139. 

regulation  of  rates,  futile  attempts  of  states  to  regulate,  145. 
"common  control,  management  or  arrangement  for  a  continuous  car- 
riage or  shipment,"  definition  and  explanation  of  term.  216. 
compensation,   money   only  may  be   received   for  transportation   by 
carriers,  479. 
promissory  notes  to  pay  freight  charges,  illegality,  480. 
construction   and  interpretation,  155. 

damages    for    violation    of    act.    actions    for    overcharges    exceeding 
scheduled  rates,  prosecution  in  courts  without  determination  of 
Commission,   494. 
assignment  of  claims  for  damages,  526. 

attorney's   fees,   services   before  Commission,   allowance   not  per- 
mitted. 526. 
authority  of  courts  and  Commission.  485. 

authority  to  award  damages  conferred  on  Commis.'^ion.  Amendment 
of   1889,  487. 
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damages  for  violation  of  act,  etc. — continued. 

award  by  Commission,  maximum  rate  need  not  be  prescribed  by 

Commission,  519. 
extension  only  to  violations  of  act,  4!i0. 
discrimination,  award  of  damages  by  Commission  for  unlawful  dis- 
crimination, 488. 
necessity  of  order  of  Commission  to  recover  damages  in  courts, 
500. 
excessive  rates,  courts  without  primary  jurisdiction  to  award  dam- 
ages, 492. 
findings  of  fact  by  Commission  required,  award  of  damages  against 

carriers,  516,  517. 
inadequate   service  or  facilities,  award  by  Commission,  513. 
jurisdiction  of  courts  and  Commission,  Ch.  XIV,  484-527. 
jurisdiction  of  state  courts  not  wholly  superseded,  501. 
limitations,  complaints  for  damages,  filing  with  Commission  within 

two  years,  523. 
measure  of  damages,  unreasonable  rates  and  unlawful  discrimina- 
tion, 503. 
misrouting  shipments,  award  by  Commission,  513. 
orders  of  Commission  awarding  damages,  enforcement  in  state  and 

federal  courts,  522. 
parties  entitled  to  damages,  excessive  freight  charges,  consignors 

and  consignees,  506. 
pecuniary  loss  must  be  shown,  502. 
remedy   before   Commission,   establishment,   conflicting   provisions 

of  statute  harmonized,  491. 
state  courts,  actions  for  damages  under  section  eight  of  act  not 

prosecuted  in  state  courts,  498. 
statutory  provision  creating  liability.  485. 
discrimination,  see  title  Disckiminatiox. 
electric  interurban  railroads,  subjection  to  act,  233. 
enforcement  by  Commission.  Amendment  of  1889,  161. 
evidence,    production   of   books   and   papers,   power   of   Commission, 

Amendment  of  1891,  161. 
free   transportation   of   destitute   persons,   reduced    rates   for   trans- 
portation  of  poor  persons,   disabled   soldiers,  etc.,   Amendment   of 
1889,  161. 
fundamental  requirements  of  act  as  originally  enacted,  152. 
individuals  and  partnerships,  subjection  to  act,  260. 
interstate   transportation,   act  not  applicable  to   all    interstate   com- 
merce, 300. 
transportation  wholly  in  one  state  not  subject  to  act,  285. 
"or  otherwise,"  definition,  Panama  Canal   Act,  extension  of  federal 

jurisdiction  over  water  carriers,  220. 
original  enactment,  fundamental  requirements,  152. 
history,  purpose,  scope  and  validity,  Ch.  IV,  137-157. 
rates,  Commission  not  authorized  to  prescribe  rates,  156. 
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penalties  for  violation  of  act,  Amendment  of  1889,  IGo. 
preliminary  steps  toward  enactment,  Cullom  Committee,  149. 

report  of  Cullom  Committee  and  recommendation  of  bill,  150. 
purpose  of  original  act,  rt^asonabloness  of  rates,  prevention  of  dis- 
crimination, 154. 
"railroad"  defined,  'SOU. 

applicability  to  subsetiucnt  aniendnients,  '.',\2. 
rates,  cities  and  localities  entitled  to  benefit  of  natural  advantages, 
378. 
damages, 

actions  for  damages  under  section  eight  of  act  not   pBfjsecute.l 

in  state  courts,  498. 
actions  for  overcharges  exceeding  scheduled  rates,   prosecution 

in  courts  without  determination  of  Commission,  494. 
arbitrary  sum  added  to  sale  price  to  cover  excessive  charges, 

right  of  shipper  to  reparation,  507,  508. 
excessive   rates,   courts    without   primary   jurisdiction    to   award 

damages,  492. 
findings    of    fact    by    Commission    required,    award    of    damage.^ 
against  carriers,  516. 
all  persons  benefited,  515. 
limitations,  complaints  for  damages,  filing  with  Commission  with- 
in two  years,  523. 
measure  of  damages,  unreasonable  rates  and  unlawful  discrimi- 
nation, 503. 
misrouting  shipments,  award  by  Commission,  513. 
parties  entitled  to  damages,  excessive  freight  charges,  consign- 
ors and  consignees,  506. 
past  shipments  with  excessive  rates,  damages  not  automatically 

awarded,  509. 
rates,  award  by  Commission,  bar  to  action  for  additional  dama- 
ges, overcharges,   513. 
maximum  rate  need  not  be  prescribed  by  Commission,  519. 
different  uses  of  commodities,  different  rates  not  justified,  413. 
differentials   between   Atlantic   coast   cities,   competitors,   relations 

between   carriers,   390. 
equality   between  communities  under   similar   conditions  required, 

374. 
joint  rates   between   two    localities    similarly   situated,    prohibition 

by  act,  389. 
localities  entitled  to  non-discriminatory  rates,  375. 
publication  and  filling,  act  mandatory,  437. 
publicity  and  adherence  to  published  rates,  433. 
purpose  of  Congress  in  enactment  of  act,  435. 
refrigeration  and  ventilation  of  cars,  duty  of  carriers.  291. 
"regulation"  of  interstate  and  foreign  commerce,  definition,   14. 
regulations  concerning  baggage  to  be  published,  444. 
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shipments   and    transportation    servit-es    controlled    by    act,    C'h.    VIJ, 

262-301. 
street  railroads  crossing  state  line,  subject  to  act,  2?)0. 
switching  service  at  ports,  imported  goods,  subject  to  act,  297. 
terminal  and  belt  railroads,  subjection  to  act,  234. 
text  of  act.  1513-1552. 
"transit  privileges,"  unlawt'ul   discrimination   by  carriers,  definition, 

353. 
"transportation"  defined,   300. 

applicability  to  subsequent  amendments,  312. 

private  car  lines  as  being  subject  to  act,  240. 
weighmg  of  shipments  of  freight,  federal  control  under  act,  290. 
wharves  and  connecting  tracks,  federal  control  under  act,  295. 

Interstate  Commerce  Commission, 

see  Intekstatk  CoiiAiEKCE  Act. 

accident  reports,  text  of  federal  statute,  1672. 

accounts,  records  and  memoranda  of  carriers,  control,  656. 

amendments  to  pleading,  power  of  Commission,  677. 

answers,  rules,  676. 

applications  of  carriers,  relief  by  Commission,  675. 

Ash  Pan  Act,  duties  of  Commission,  1502. 

attorneys,  employment  to  aid  Commission,  686.'' 

baggage  of  passengers,  regulations  and  rules,  control  of  Commission, 
290. 

Boiler   Inspection   Act,    districts,   creation,    fifty    inspection    districts, 
1493. 
extension  of  statute.  Amendment  of  1915,  1499. 
rules  and  regulations,  adoption  and  enforcement,  1495. 
text  1635-1639. 

brakes,  order  of  Commission  increasing  percentage  of  cars  to  be  equip- 
ped with  air  brakes,  1258. 

carload  freight.  Commission  may  not  compel  rece  ipt  and  switching  to 
industries  on  carrier's  terminals,  649. 

cars, 

duty    to    furnish,    obligation    as    raising    judicial    question.    Com- 
mission's powers  administrative  in  character,  637. 
no  authority  to  compel  furnishing  of  special  kinds  of  cars,  635. 
rules   of  carriers   governing  distribution   and   exchange,   power   of 
Commission,  642. 

claims    for   reparation,   basis   on    findings   of   Commission,    674. 

competing  water  lines,  control  or  ownership  of  carrier  by  rail,  pro- 
hibition, approval  of  Commission,  223,  224. 

complaints  to  Commerce  Commission,  absence  of  direct  damage  noi 
ground  for  dismissal,  666. 
filing,  essentials  when  reparation  is  sought,  672. 

rules  governing,  671. 
who  may  make,  664. 
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connection   between   railroads   and   watrr  carriers,   establishment   by 

Commission,  C58. 
creation,  statutory  provisions,  *)2G. 

text  of  Interstate  Commerce  Act,  1526. 
depositions,  power  of  Commission  to  order,  l*j2,  677. 
discrimination,  railroad  discriminating  against  steamship  lines,  power 

of  Commission,   Gnl. 
drawbars,  height,  decisions  as  to  requirements  of  law,  l.'?78. 
delegation  of  authority  as  to  height,  validity,  1280. 
instructions  erroneous  under  old  and   new  orders  of  Commission, 

1P.79. 
instructions    erroneous    under    old    order,    correctness    under    nev>' 

order,   i:579. 
necessity,  application  of  Safety  Appliance  Act  to  Ididiimtives.  1380. 
order  of  Commission,  1376. 
new  and  old  orders,  1377. 
new  order,  1261. 

original  order  prescribing  height,  12.57. 
evidence  of  interstate  shii)ments,  orders  of  Commission,  Employers' 

Liability  Act,  122U. 
explosives,   regulations   for   transportation.   Commission    may    formu- 
late, 655. 
text  of  federal  statute,  1676. 
extension  of  power  of  Commission  by  Hepburn  Act,  166. 
headlights,    state    laws    superseded    by    Boiler    Inspection    Act    as 

amended,  1500. 
hearing  before  Commission,  briefs,  rules  governing  filing,  681. 
continuances,  679. 
method,  677. 
place  of  holding,  678. 

production  of  papers.  Commission  may   compel,  679. 
stipulations,  679. 

witnesses.  Commission  may  compel  attendance  and  testimony,  679. 
Hours   of   Service    Act,   evasion    of   statute,   different     service    after 
statutory  period,  1446. 
operators,  limitation  upon  hours  of  service,  tower  men  and  switch 

tenders,  1462. 
violation  of  statute,  duty  of  Commission,  1444. 
inspection  of  locomotive  boilers,  rules  controlled  by  Commission,  660. 
investigation  by  Commission,  Accident  Reports  Acts,  1505. 
reports  not  to  be  used  in  damage  suits,  1505. 
reports,  power  of  Commission,   663. 
investigation  of  wages,  general  order  of  director  general  of  railroads. 

1682. 
judicial  notice,  orders  of  Commission,  action  under  Safety  Appliancft 

Act,  1422. 
jurisdiction,  text   of  Interstate  Commerce  Act.  151S,  1522,  1526. 
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limitation    of    liability,    contract   against    carrier's    own    negligence, 

invalidity,  stipulation  filed  with  Commission,  57S. 
members,  authority  to  divide  members  into  divisions,  1)31. 
divisions  established,   632. 
increase,  amendments  to  statute,  627. 
nature,  powers  and  duties,  Ch.  XIX,  624-663. 

administrative  body  exercising  quasi  judicial  functions,  628. 
necessity  of  national  Commission,  enforcement  of  federal  regulations, 

625. 
orders,  boiler  inspection,  1640-1688. 

compliance  with,  order  of  director  general  of  railroads,  1685. 
drawbars,  height,  1382. 

enforcement,   service,   duties   of  carriers,   683. 
Safety  Appliance  Act,  1598-1632. 
pleadings,  rules  governing,  674. 
powers  and  duties,  Ch.  XIX,  624-663. 

cars,  duty  to  furnish,  obligation  as  raising  judicial  question,  637. 
no  authority  to  compel  furnishing  of  special  kinds  of  cars,  635. 
general   statement,    630. 

limitation,  necessity  of  delegation  of  power,  634. 
power   to   proceed   when   Commerce   Commission    acts   on    its   own 
motion,    668. 
practice  rules,  1575-1589. 

procedure  before  Commission,  Ch.  XX,  664-686. 
process,  method  of  serving  papers,  676. 

rates  and  charges,  power  of  Commission  to  prescribe,  638. 
basing  point  system,  legality,  380. 
charges  by  shippers  for  services  rendered,  653. 
form  of  schedule,  Commission  may  prescribe,  653. 
group  rates,  establishment  and  maintenance,  387. 
maximum  rates  to  and  from  ports,  establishment,  659. 
prohibition  of  filing  increases  without  approval  of  Commission, 

642. 
publication  and  filing,  changes  prohibited,  thirty  days'  notice  to 
Commission,   448. 
courts   bound   by  published   rates   until   set  aside  by  Commis- 
sion, 462. 
demurrage  charges  to  be  filed  with  Commission,  448. 
essentials  of  schedules  filed  with  Commission,  441. 
reduced  rates  for  longer  than  for  shorter  distance,  Commission 

may   authorize,   651. 
reduction    to    meet    water    competition,    increase    subject    to    ap- 
proval  of   Commission,   658. 
suspension  of  advance  by  Commission,  investigation,  639. 
suspension  of  tariff  schedules,   form  of  application,   675. 
through  routes  and  joint  rates,  establishment,  646. 
rail   and   water   lines,   648. 
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statnte  compelling  establishment  by  carriers,  validity,  044. 
transi)orta(ion    to   foreign   countries,   649. 
Twenty-Eight-Hour  I..ive  Stock  Law,  659. 
record.s,    interstate    commerce,    method    of    proving    engagement    in, 

Employers'    Liability    Act,    122L 
rehearing  before   Commission,   procedure,   684. 
reports,  annual  reports  by  carriers.  Commission  may  require,  661. 
annual  report  by  Chief  Inspector  to  Commission,  Boiler  Inspection 

Act,    1499. 
annual  reports  by  Commission   required,  660. 
monthly  reports  by  carriers  to  Commission  required,  661. 
monthly  reports  showing  violation  of  Hours  of  Service  Act,  1440. 
publication  of  reports,  employment  of  assistants.   Amendment  ot 
1889,  161. 
Boiler    Inspection   Act,    1498. 
rules   of  procedure,   power   of   Commerce   Commission    to    formulate, 

671. 
Safety  Appliance  Act  as  amended,   1.j9:M5'J7. 
Amendments    of    1903,    summary.    125!K 
authority  to  standardize  appliances,  12t;0. 
necessity  for  safety  appliances  not  affected  by  order,  137;}. 
power   of   Commission,    662. 

purpose  of  Congress  in  authorizing  Commission  to  prescribe  stand- 
ard  equipment,   137.5. 
standardization    order,    1262. 
salaries  of  Commissioners,  amendments  to  statute,  627. 
schedules,    contracts    and    annual    reports,    filing    with    Commission, 

public  records  as  prima  facie  evidence,  680. 
switch  connections,  power  of  Commission  to  order,  655. 
text  of  Interstate  Commerce  Act,  and  amendments,  1513-1552. 
tickets,   control    of   Commission   over    mileage,    excursion   and    com- 
mutation   passenger    tickets,    421. 
track  storage  and  demurrage  charges,  control  of  Commission,  294. 
transcripts  of  testimony  before  Commission,  furnishing  two  parties, 

681. 
water  lines.  Commission  may  authorize  railroads  to  continue  owner- 
•     ship,   652. 
witnesses,   power   of   Commission    to  summon.    Amendment   of    1891, 
161. 
invalid  provision  of  statute  remedied  by  enactment  of  Compulsory 
Testimony  Act,   162. 

Interurban  railroads. 

Adamson   Eight-Hour  Wage  Law,   railroads  and   employes  excepted. 
1507. 
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Employers'  Liability  Act.  application  to  interurban  electric  railroads, 

752. 
Interstate  Commerce  Act.  subjection  to.  engaging  in  interstate  com- 
merce.  233. 
loss  and  damage,  initial  carrier's  liability,  carriers  affected  by  Cum- 
mins Amendment.   565. 
Safety   Appliance    Act, 
air  brakes,   necessity,    1332. 

recovery    for    injury   caused    by   collisions,   failure   of   brakes   to 
work,   1333. 
exceptions,  cars  on  interurban   railroads   moving  over   street  rail- 
roads, no  exemption,  1397. 
strict  construction  of  exceptions,  1396. 
interstate  commerce,  interurban   railroads   engaged   in,   1296. 

Intoxicating  liquors, 

prohibition,  order  of  director  general   of  railroads,   1777. 
regulation   of   shipment  by   states,   federal   statutory   exceptions   es- 
tablishing power,   30. 
Intrastate  commerce, 

see   INTER.STATE  CoMMERCi:. 

cars,  hauling  empty  cars  or  property,  Employers'  Liability  Act,  763. 
intrastate   cars,   inclusion   by   Safety   Appliance    Act,   as   amended , 
1270,  1287. 
relation  to  interstate  commerce,  Safety  Appliance  Act,   1274. 
validity  of  amendment  including.  Safety  Appliance  Act,  1273. 
intrastate  cars  used  on  tracks  other  than  main  lines.  Safety  Ap- 
pliance Act,   1277. 
Employers'  Liability  Act,  scope,  702. 

employment   in  both    intrastate   and    interstate    commerce,    effect. 

Employers'  Liability   Act,  783. 
erroneous  decisions  holding  employment  to  be  intrastate,   803. 
interstate  character  of  shipments,   beginning  and   ending,   760. 
destination  in  same  state,  i)assage  through  another  state,  766. 
reshipments  from  point   of  delivery,  change   of  interstate   char- 
acter of  shipment,  767. 
interstate  character  of  shipment  not  changed,  770. 
intrastate  employes  not  entitled  to  benefit  of  statute,  975. 
negligence,    acts    of   employes    and    defects    of    equipment    used    in 
intrastate  commerce  as  cause  of  injury,  973. 
illegitimate  subjects  of  trade  and  commerce,  prohibition  of  importa- 
tion or  exportation  by  states,  25. 
immunity  from  state  legislation,  commencement  and  termination  of 

protection  of  commerce  clause,  original  packages,  20. 
railroads,   application   of   Employers'   Liability  Act,   railroad   wholly 
within   single  s'ate,   742. 
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rates,  increase,  order  of  diifctor  general  of  railroads,  1735-1748. 
regulation  of  terminal  charges,  services    and  facilities.  283. 
regulations  of  Congress,  conunon  law  of  state  courts  superseded,  58. 
state  laws  on  same  subject  superseded,  55. 
subject  matter  covered,  difficulty  of  defining,  57. 
validity,  necessity  of  connection  with  interstate  commerce,  50. 
state  control,  delivery  of  cars   for   interstate   shipment,  state   regu- 
lations superseded  by  Hepburn  Act,  75. 
extent  of  power  over  intrastate  commerce,  similarity  to  power  of 

Congress  over  interstate  commerce,  (;8. 
rates  for  intrastate  transportation,  power  to  fix,  71. 
switching   crews    moving   intrastate    cars,    Employers'    Liability   Act 

879. 
switching  interstate  cars  into  or  out  of  interstate  trains,  conflicting 
decisions.   Employers'  Liability  Act,   867. 
federal  control  under  United  States  decision,  871. 
test  in  determining  interstate  employment,  873.  877. 
temporary  stopping  or  interruption  of  shipments,  change  into  intra- 
state commerce,  273. 
interstate   character  not  changed,  276. 
transportation  wholly  in  one  state   not  subject   to   Interstate   Com- 
merce Act,  285. 
war,  federal  control  of  carriers  during  war  with  Germany,  actions 
right  to  sue  carriers  under  federal  control.  129. 
effect  of  statute  upon  other  federal  and  state  laws.  127. 
Federal  statute.  114. 

President's    assumption    of    control,    proclamation    of    1916,    109. 
purpose  of  enactment,   115. 

rates  for  transportation,  authority  of  President  to  fix,  128. 
termination  of  federal  control,  133. 
power  of  Congress  over  carriers  during  time  of  wai-  and  time  of 
peace,  distinction,  108. 

President's  power  to  control  transportation  systems  in  time  of  war 
109. 

Inventory, 

order  of  director  general  of  railroads,  1687. 
Iron, 

rates,  discrimination,  differentials  between  Atlantic  coast  cities    390 
increa.se,  order  of  director  general  of  railroads,  1739,  1745. 

Iron  v7orker, 

carrying  material   to   repair   bridge,   employe   engaged   in   interstate 
commerce.  Employers'  Liability  Act.  815.  818. 
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J. 

Janitor, 

engagement   in  interstate  commerce,  Employers'   Liability  Act,  836, 
840. 
"Jim  Crow"  cars, 

discrimination,   colored   passengers,   separation   from   white   persons 
not  unlawful,  420. 
Judgments, 

appeal,  penalty  added  on  affirmance,  action  under  Employers'  Lia- 
bility Act,  1247. 

death,  damages  recoverable  under  Employers'  Liability  Act,  distribu- 
tion, settlement  by  payment  of  lump  sum,  1083. 

discrimination,  prohibition  of  Interstate  Commerce   Act,  judgments 
by  consent  and  waiver  of  defenses  prohibited,  319. 

judgment  notwithstanding  verdict,   power  of  state  courts  to  direct, 
action  under  Employers'  Liability  Act,  1246. 

war,  federal  control  of  carriers  during  war  with  Germany,  right  to 
sue  carriers  under  federal  control,  129. 

Judicial  notice, 

employes  engaged  in  interstate  commerce.  Employers'  Liability  Act, 

781. 
interstate     commerce.  Employers'  Liability  Act,  1223,  1224. 
limitations,    pleading,    amendments    allowed    after    two-year    period. 

Employers'  Liability  Act,  1215. 
orders    of    Interstate    Commerce    Commission,    action    under    Safety 

Appliance  Act,  1422. 
petition  under  Employers'  Liability  Act,  necessity  of  showing  injury 
^.or  death  under  conditions  described  in  statute,  1179. 

reference   to   Liability   Act   not   required,   facts   showing   liability, 
1195. 

Jurisdiction, 

appeals.  Employers'  Liability  Act, 

federal  question,  binding  effect  of  ruling  of  state  courts,  1162. 

petition  not  stating  good  cause  of  action  under  Federal  Act,  1166. 
review,  extent  of  power,  incidental  and  non-federal  questions  not 

reviewable,  1161. 
review    of    judgment    of    state    courts    by    United    States    Supreme 

court,  1153. 
writ  of  error,  essentials  of  record,  denial  of  right  under  Federal 
laws,  1159. 
evidence  insufficient  to  show  liability,  1160. 
exclusion  of  remedy  in  certain  cases,  1156. 
beneficiaries,   existence   as   jurisdictional,    Employers'   Liability    Act, 
1056. 
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Jurisdiction—  Continued. 


damages   lor   violation   of   Interstate   Commerce   Act,   jurisdiction   or 
courts  and  Commission,  Ch.   XIV,  484,  527. 
jurisdiction  of  state  courts  not   wholly  superseded,  501. 
Employers'  Liability  Act,  defects,  Amendments  of   I'JlO,  713. 
jurisdiction  of  state  and   federal  courts,  Ch.   XXXIV,   1145-llt;9. 
purpose  of  Amendment  of  1910,  715. 
Interstate   Conmierce  Act,  competition,   text  of  statute,   1518. 
removal  of  causes,  see  I^k.mov.vl  of  Cai  sks. 

Safety  Appliance  Act,  actions  for  personal  injuries,  enforcement   in 
state  courts,  1416. 
requirement  as  to  interstate  character  prior  to   19n:;  Amendment. 
1286. 
venue,  action  may  be  brought  in  federal  courts.  Kmijloyers'  Liability 
Act,   1145. 
actions  may  be  brought  in  state  courts,  IHti. 

Jury, 

questions  of  fact,  see  Tkiai,. 

trial    by  jury,   damages    for    violation   of   Interstate   Commerce   Act, 

authority  to  award  damages  conferred  on  Commission.  487. 

findings  of  fact  by  Commission  required,  517. 
verdicts,  state  laws  permitting  verdict  by  less  than   twelve  jurors. 

validity  in  actions  under  Employers'   Liability  Act,   1236. 

E. 

"Kicking"  cars, 

automatic  couplers,  violation  of  Safety  Appliance  Act,  illustrations, 
1341. 


Laborer  injured  or  killed, 
assumption  of  risk.  Employers'  Liability  Act,  employes  held  not  to 
have  assumed  risk.   1026. 
employes  held  to  have  assumed  risk,  1021. 
death,    damages    recoverable    under    Employers'    Liability    Act,    con- 
tributions  by  deceased,  necessity  of  showing.   1101. 
employment  in  interstate  commerce.  Employers'   Liability  Act,  821. 
909. 
repair  of  tracks,  handling  ballast,  gravel,  etc.,  833. 
repairing  side  tracks,  spurs  and  switches,  823. 
ties,  laborers  handling  ties,  831. 
negligence,  acts  of  employes  and  defects  of  equipment   used  in  in- 
trastate commerce  as  cause  of  injury.  Employers'  Liability  Act. 
973. 
evidence  held  to  show  actionable  negligence.  962.  967.  969. 
injury    caused    by    servant    acting    within    scope    of    employment, 
necessity,  936. 
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Ladders, 

extent  of  requirement  of  Safety  Appliance  Act,  1372. 

grab    irons,    use    for    other    purposes    than    coupling,    protection    ol 

Safety  Appliance  Act,  1366. 
Interstate   Commerce   Commission,    purpose   of   Congress   in  author- 
izing  Commission   to   prescribe   standard   equipment,    1375. 

order  of  Commission,  1601. 
knowledge  of  defect  not  required,  1371. 
necessity,  1365. 

Landlord  and  tenant, 

application  of  Employers'  Liability  Act  to  lessor  of  railroad,  750. 
lessor  of  railroad    as  party  defendant,  1177. 

Licenses, 

cars,   hauling  cars   with   defective  appliances   over   other   railroads, 

penalty,  1282. 
parties  defendant.  Employers'  Liability  Act,   1177. 
regulations, 

common    arrangement    by    ferry    company    with    carrier    by    rail, 
subjection  to  Interstate  Commerce  Act,  214. 

employes    engaged    in    interstate    commerce,    power    of    state,    ab- 
sence of  federal  legislation,  98. 

express  companies,  regulation  by  states  or  municipalities  invalid, 
interstate  commerce,  106. 

immunity  from  state  legislation,  commencement  and  termination 
of  protection  of  commerce  clause,  original  packages,  22. 

imports  from  foreign  states,  immunity  from  state  legislation,  16. 

navigation,  judicial  construction  of  commerce  clause  of  constitu- 
tion, early  decision,  conflict  of  state  and  federal  law,  5. 

Liens, 

animals,  28-Hour  Live  Stock  Law,  text,  1669. 
Lightning  rods, 

erection,  immunity  from  state  legislation,  23. 
Lights, 

boiler  inspection,  orders  of  Interstate  Commerce  Commission,  1651, 
1657. 

Limitation  of  actions. 

Employers'   Liability  Act,   Ch.  XXXIII.  1137-1144. 
accrual  of  cause  of  action,  death  cases,  1142. 
conditions  precedent  to  recovery,  1137. 
estoppel  or  fraud  may  not  avoid  limitation  period,  1140. 
period  not  extended  by  insanity  of  injured  employe,  1141. 
plea  not  required  when  suit  is  barred,  1138. 
pleading,  amendments  allowed  after  two-year  period,  1215. 
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Limitation  of  actions — Continued. 

Employers'  Liability  Act,  etc. — continued. 

amendment  setting  up  new  cause  of  action  not  allowed,  1210. 
cause  of  action   under  state   law,   recovery  under   P^ederal   Act, 
omission  supplied  by  answer,  1186. 
provision  of  statute,  1137. 
controlling  effect,  1422. 
question  of  limitation,  submission  to  jury  as  error,  114;{. 
text  of  act,  1591. 

time  of  commencement  of  action  as  (juestion  of  procedure,  1141!. 
Interstate  Commerce  Act,   damages   for   violation  of,  complaints  for 

damages,  filing  with  Commission  within  two  years,  523. 
Safety  Appliance  Act, 
amendments  stating  new  cause  of  action,  i)rohibition,  1423. 
state  statute,  effect  in  absence  of  interstate  employment,  1423. 

Linemen, 

engagement  in  interstate  commerce.  Employers'  Liability  Act,  909. 
repairing   telegraphs  and   telephones,   851. 

Live  stock, 

see  A.MMAi.s;    T\vi:.\TY-Ei(iin-HoLR  Livi;  Skk  k   L.vw. 

Lobbying, 

order  of  director  general   of  railroads,  compensation   of  agents   and 
attorneys  limited,  1682. 

Locomotives, 

air  brakes,  "trains"  within  Safety  Appliance  Act,  what  constitutes, 

1330. 
Ash  Pan  Act,  Ch.  LIV,  1502,  1503. 

duties  of  Interstate  Commerce  Commission,  1502. 

orders  of  Interstate  Commerce  Commission,  lf)53. 

receivers  as  "common  carriers,"   1503. 

statute   not   applicable    to   electric    locomotives,    1503. 

statute  requiring  equipment,  1502. 

te.xt  of  statute,  1671. 

violation,  penalties,  1502. 
assumption   of  risk,   no  defense,   violation  of  Safety   Appliance   Act. 

1400. 
automatic  couplers,  application  of  Safety  Appliance   Act,   1351. 

necessity  of  couplers,  1355. 

engine  and  tender,  coupler  not  required,  1360. 

provision  of  Safety  Appliance  Act,  1340. 

trainmen  on  top  of  cars  protected,  1346. 

violation  of  Safety  Appliance  Act,  illustrations,  1341. 
cars  and  vehicles  subject  to  Appliance  Act,  1280. 

intrastate  and  interstate  cars,  1270. 
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Locomotives — Continued. 

cars  and  vehicles  subject  to  Appliance  Act— continued. 

requirement  as  to  interstate  character.  12S7. 
contributory  negligence,  damages  not  reduced,  violation  of  Federal 

statutes   causing   injury,    action    under    Employers'   Liability    Act, 

1048. 
drawbars,    necessity,    application    of    Safety    Appliance    Act   to   loco 

motives,  1380. 
exception  from  requirements  of  Safety  Appliance  Act,  statutory  pro- 
vision, 1385. 
hours  of  service,  continuity,  breaking  of,  brief  periods  off  duty,  1450. 
inspection  of  boilers,  Ch.  LIII,  1491-1501. 

appeal  from  decision  of  inspector,  rights  of  carrier,  1494. 

carrier's  duties  and  obligations,  1492. 

Chief  Inspector,   appointment  by  President,   1492. 

district  inspectors,  duties,  enforcement  of  statute,  1494. 

districts,   creation,   fifty   inspection   districts  created,   1493. 

duty  created  by  statute,  nature,  1496. 

extension  of  Boiler  Inspection  Act,  Amendment  of  1915,  1499. 

orders   of  Interstate  Commerce  Commission^   1640-1688. 

rules  and  regulations,  adoptfon   and  enforcement,  1495. 

rules  controlled  by  Commerce  Commission,  660. 

text.  Boiler  Inspection  Act,  163.5-1639. 
Interstate  employes.  Employers'  Liability  Act, 

coal  for  engines,  dumping  into  chutes  and  tenders,  900. 
supplying  and  moving,  897. 

painters,  849. 

repairs,  847,  849. 

engines  in  roundhouses,  843,  845,  847. 
reports  of  accidents,  filing  by  carriers.  Boiler  Inspection  Act,  1497. 

orders  of  Interstate  Commerce  Commission,  1648,  1665. 
safety  appliances,  orders  of  Interstate  Commerce  Commission,  1623- 

1629. 
substitution  for  appliances  unlawful.  Safety  Appliance  Act,  1312. 
watching  locomotive  as  being  "on  duty,"  Hours  of  Service  Act,  1458. 

Logs  and  logging, 

contributory  negligence  as  defense,  no  air  brakes  on  logging  trains. 

Safety  Appliance  Act,  1409. 
discrimination,  joint  through  rates,  divisions  to  tap  lines  or  logging 

roads,   349. 
Employers'  Liability  Act,  application,  tap  lines  and  logging  roads,  740. 
interstate  carriers, 

distinction  from  industrial  railways,  plant  facilities,  203. 

logging  roads,  238. 
interstate  commerce, 

employes  engaged  in,  transportation  of  employe's  own  property  not 
subject  to  Employers'  Liability  Act,  796. 
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Logs  and  logging— Continued, 
interstate  commerce — continued. 

origin  and  destination  of  shipments,  continuous  carriaKr-,  illustra- 
tions, 205. 

receii)t  and  delivery  of  goods,  inclusion   in  transportation,  272. 

reshipments   from    delivery,    Interstate   character   of   shipment   not 
changed.  Employers'  IJabllity  Act,  770. 

temporary  stopping  or  interruption  of  shipments,  change  into  in- 
trastate commerce,  273. 
rates,  discrimination,  different  conditions  affecting  transportation  of 
similar  commodities,  4ir). 

lumber  and  lumber  products,  discrimination  prohibited,  414. 
Safety  Appliance  Act  as  amended,  l.'j94. 

exception  from  act,  statutory  provision,  1385. 
cars  not  subject  to  state  laws,  1398. 

Lottery, 

see  Ga.mhijn(;. 

Lumber, 

automatic  couplers,  failure  of  coupler  to  work  under  all  circumstances 

as  violation  of  Safety  Appliance  Act,  1343. 
damages  for  violation  of  Interstate  Commerce  Act,  filing  complaints 

with  Commission  within  two  years,  523. 
discrimination   in   rates,  deduction  to  pay  shippers   for  building  tie 
hoists,  370. 
different   conditions   affecting   transportation   of   similar  commodi- 
ties, 415. 
industries  on   carrier's  own   lines,   preference   against  competitors 

on  other  railroads,  396. 
lumber  and  lumber  products,  discrimination  prohibited,  414. 
rebates  to  pay  for  land  for  right  of  way,  368. 
strict  uniformity  not  always  required,  318. 
transit   privileges,  Interstate  Commerce  Act   violated,   353. 
employes    engaged    in    interstate    commerce,    switching    crews,    cars 
loaded  with  lumber  for  repair  and  construction  work,  Employers' 
Liability  Act,  890. 
interstate   commerce,    evidence    held    sufficient    to    show.    Employers' 
Liability  Act,  1223. 
origin  and  destination  of  shipments,  continuous  carriage,  illustra- 
tions, 265. 
temporary  stopping  or  interruption  of  shipments,  interstate  char- 
acter not   changed.   276. 
transit  privileges,  control  of  Commerce  Commission,  285. 
loss  and  damage,  initial  carrier's  liability,  change  of  destination  or 

re-routing,  effect,  604. 
rate  for  transportation,   increase,   order  of  director  general   of   rail- 
roads, 1739,  1745. 

2  Control  Carriers— 58. 
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M. 

Machinery, 

appliances,  carrier's  duty  to  exercise  ordinary  care.  Employers'  Lia- 
bility Act,  927. 
defects    of    equipment,    negligence    under    Employers'    Liability    Act, 

912. 
Machinist, 
engagement    in    interstate    commerce,    repair    and    machine    shops, 
roundhouses   and    other   buildings.    Employers'    Liability   Act,    836, 
840. 
Mandamus, 

Interstate  Commerce  Act,  Amendment  of  1889,  mandamus  rendered 

available    to    shippers,    159. 
text  of  Interstate  Commerce  Act,  1539,  1545. 

Mann-ELkins   Act, 

damages  for  violation  of  Interstate  Commerce  Act,  orders  of  Com- 
mission awarding  damages,  enforcement  in  state  and  federal 
courts,    522. 

extension    of    powers    of    Commission,    additional    remedies,    187. 

prohibition  from  giving  information  as  to  business  of  interstate 
shippers,    194. 

routing  of  interstate   freight  as  directed   by   shippers,   duty  of  car- 
riers, 193. 
Manufactures, 

classification    of    freight,    differential     between    raw    material     and 

manufactured    products,    no    discrimination,    405. 
discrimination,  transit  privileges.  Interstate  Commerce  Act  violated, 

353. 
interstate    commerce,    industrial    railroads    engaged    in.    Safety   Ap- 
pliance Act,  1298. 

transportation  from  one  state  to  another  as  element,  goods  trans- 
ported,  12. 
prohibition   from   owning  or  having  interest  in   freight  transported, 

amendment  to  Interstate  Commerce  Act,  Commodity  Clause,   175. 

Master  and  servant, 

see  Employers'  Liability  Act. 

actions  under  Employers'  Liability  Act,  procedure,  controlling  ef- 
fect of  state  laws,  733. 

assumption    of    risk.    Employers'    Liability    Act,    Ch.    XXVIII,    978- 
1027. 
application  of  doctrine,  analysis  of  federal  decisions,  996. 
confusing    wuth   contributory   negligence,    instructions,    1012. 
defense  not  available,  number  of  causes  of  Injury,  1014. 
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Master  and  servant — Continued. 

assiiniption  of  risk,  etc.  contimnd. 

violation   of   Hours   of   Service   Act,    1012. 
violation   of    rules,    1015. 
violation   of    Safety  Appliance   Act,    1008. 
defense  to  negligence  of  fellow-servants,  993. 
distinction    from    contributory    negligence,    lOOG. 
employes   held   not   to   have   assumed    risk,    1023. 
employes  held  to  have  assumed  risk,  1018. 
ordinary,   known   or  obvious  risks   assumed    by  employes,   9.S7. 

exceptions,  promise  to  repair,  992. 
purpose    of    enactment,    uniformity    and    modificalion    of    common 
law,    706. 
assumption   of   risk   under  Safety  Appliance  Act,   Ch.   XLVIII,    1400- 
1415. 
car    couplers,    common    law    rule,    carrier's    liability,    1252. 
distinction   from   contributory   negligence,   1403. 
no  defense,  violation  of  act,  1400. 
provisions  of  original  act,  summary,  1255. 

two   distinct   acts   of    negligence,   right   to    instructions,    1402. 
beneficiaries   under   Employers'   Liability  Act,   Ch.   XXX,   1053-1060. 
contracts  prohibited  by  Employers'   Liability  Act,  Ch.  XXXII,  1131- 

1136. 
contributory  negligence,  Employers'  Liability  Act,  Ch.  XXIX,   1028- 
1052. 
proximate  cause,  recovery  prevented   where  employe's  act  is  sole 
cause,  1041. 
contributory   negligence    under    Safety   Apiiliance    Act,    Ch.    XLVIII, 

1400-1415. 
death,  see  Dk.\tii  by  Wrongful  Act. 
defects    in    appliances,    employe's    act    causing    defect    no    defense. 

Safety   Appliance    Act,    1325. 
director  general   of  railroads,  general  orders,  federal   control,   1678- 

1783. 
dismis.sal  of  employe,  insubordination  as  emergency  under  Hours  of 

Service  Act,  1484. 
employes  engaged  in  interstate  commerce,  Emi)loyers"  Liability  Act, 
894-910. 

general    principles,    Ch.    XXIII,    774-808. 
federal  and   state  control,   hours  of  service,   1432. 
power  of   state   to    regulate,   absence   of  federal    legislation,   98. 
employment  of  laborers  in  other  states  as  interstate  commerce.  12. 
fellow-servants.  Employers'  Liability  Act, 
abolition  of  rule  as   to   interstate   employes,   736. 

negligence    of   offlcers,   agents    or   employes,    912. 
acts    of    employes    and    defects    of    equipment    used    in    intrastate 
commerce    as   cause  of  injury,   973. 
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Master  and  servant — Continued. 

fellow-servants,  Employers'  Liability  Act — continued. 

liability  of  railroad  for  acts  of  officers  and  employes,  statute  not 
limited  to  acts  of  fellow-servants  at  common  law,  924. 

purpose  of  enactment,  uniformity  and  modification  of  common  law, 
706. 
hours  of  work,  see  Hours  of  Service. 

information  relating  to  interstate  shippers,  prohibition  against  giv- 
ing,  194. 
knowledge  of  defect  by  employe,  suit  not  barred,  Safety  Appliance 

Act,  1402. 
negligence,    willful    wrongs    not    within    Employers'    Liability    Act, 

976. 
power  of  Congress  to  regulate,  scope,  nature  and  extent  of  power, 

689. 
proximate     cause   of     injury,    recovery     prohibited    when     employe's 
negligence  is  sole  cause,  Safety  Appliance  Act,  1322. 

negligence   as   proximate   cause   of   injury,   necessity,   Employers' 
Liability  Act,  944. 
regulations  of  interstate  employes, 

power  of  state  to  regulate,  absence  of  federal  legislation,   98. 

regulations    of    Congress,    validity,   necessity    of    connection    with 
interstate  commerce,  51. 

trains,    validity    of   state    laws    requiring   full    crews,    absence    of 
federal   legislation,   92. 
relief    fund,    acceptance    of    benefits    by    employe,    actions    against 

joint  tort-feasors  not  barred.  Employers'  Liability  Act,  1134. 
res  ipsa  loquitur,  applicability  of  rule  to  actions  under  Employers' 

Liability   Act,   951. 
safety  appliances,  see   Safety  Appliance  Act. 
scope    of    employment,     injury    caused     by     servant   acting    within 

scope  of  employment,  necessity,  Employers'  Liability  Act,  936. 
wages,  see  title  Wages. 

Meals, 

Hours  of  Service  Act,  breaking  of  continuity,  brief  periods  off  duty, 
1450. 

Meat, 

classification  of  freight,  differential  between  raw  material  and 
manufactured   products,   no   discrimination,   405. 

rate  for  transportation,  increase,  order  of  director  general  of  rail- 
roads, 1738,  1745. 

Mechanics, 

parties  defendant,  agents  and  servants  causing  injury,  non-liability. 
Employers'  Liability  Act,  1177, 
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Mexico, 

transportation  from  United  States  to  adjacent  foreign  countries, 
carriers   subject  to   Interstate   Commerce   Act,   210. 

Militia, 

federal    control    of   carriers   during    war    witti    Germany,    purpose   of 

enactment,  115. 
loss    and    damage,    carrier's    liabilities    at    common    law,    exceptions 

exempting  carriers,  574. 
President's  assumption  of  control  of  railroads,  proclamation  of  li^lt; 

109. 
President's  power  to  control  transportation  systems  in  time  of  war. 

109. 

Mines  and  mining, 

discrimination,  shortage  of  cars,  equal  distribution  among  shippers 
necessary,  344. 

prohibition  from  owning  or  having  interest  in  freight  transported, 
amendment  to  Interstate  Commerce  Act,  Commodity  Clause,  175. 

rate  for  transportation,  increase,  order  of  director  general  of  rail- 
roads,  1739,   1745.  ' 

Mississippi, 

presumption  of  negligence  created  by  state  statute,  applicability  of 
Mississippi  statute  to  actions  under  Employers'  Liability  Act. 
948. 

Mistake, 

rates,   publication   and    filing,    coliection    of   scheduled    rates   manda- 
'  tory,   466. 

Money, 

carrier's  compensation,  see  Carriers. 

death,  damages  recoverable  under  Employers'  Liability  Act,  loss 
of   future   benefits   limited   to   present   cash   value,   1075,    1079. 

Monopolies, 

see  Combinations  and  Moxopouks. 

Motions, 

appeal,  federal   question,  manner  of  asserting.  Employers'   Liability 

Act,    1164. 
election,  action  under  state  law  and  Employer's'  Liability  Act,  motion 
to  elect  before  trial,  sustaining,  1231. 
motions  to  elect  under  Iowa  statute,   1229. 
no  election  by  widow  suing  as  individual  and  as  administratrix. 

1233. 
time  of  sustaining   motion    to   elect,    1227. 
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Motorman  injured  or  killed, 

air  brakes,  recovery  for  injury  caused  by  collisions,  failure  of  brakes 

to  work.  Safety  Appliance  Act.  1333. 
death,  evidence  lield  not   to  show  actionable  negligence,   Employers' 

Liability   Act,    ^69. 

Municipal  corporations, 

discrimination  in  rates, 

absorbing  switching  charges  at  one  point  and  refusing  at  another, 
388. 

basing  point  system,  legality,  control  of  Interstate  Commerce  Com- 
mission, 380. 

cities  and  localities  entitled  to  benefit  of  natural  advantages,  378. 

difference    in    amount    of    traffic    between    similar   localities,    dis- 
criminatory   rates   and    fares    prohibited,    384. 

different  interstate  and  intrastate  rates  between  localities,  preju- 
dice   resulting,   376. 

different    rates    in    opposite    directions    over    same    lines,    no    dis- 
crimination, 387. 

differentials   between   Atlantic   coast   cities,   competitors,   relations 
between  carriers,  390. 

differentials  between  cities  on  opposite  banks  of  rivers  crossed  by 
expensive  bridges,  reasonableness  of  rates,  395. 

equality  between   communities   under   similar  conditions  required, 
374. 

higher  rates  to  one  point  than  to  another,  injustice,  375. 

increased  rates  on  branch  lines  parallel  to  main  line  permitted, 
392. 

localities  entitled  to  non-discriminatory  rates,  375. 

reasonableness  of  rates,  presumption,  illegality  if  another  locality 
is   prejudiced,   379. 

rebilling  and  reshipping  grain,  denial  of  privilege  to  other  cities, 
unlawful    discrimination,    393. 

transcontinental  passenger  fare,  discrimination  as  affecting  inter- 
mediate localities,  428. 

unlawful  preferences  between  cities  and  localities,  Ch.  X,  373-398. 
express  companies,   regulation   invalid,  interstate  commerce,   106. 
licenses,   arrangement  by   ferry  company  with   carrier  by   rail,   sub- 
jection to  Interstate  Commerce  Act,  214. 

imports  from  foreign  states,  immunity  from  state  legislation,  pro- 
tection of  commerce  clause,  16. 

state  and  national  control  over  interstate  carriers  and  transporta- 
tion, general  principles  determining,  illustration,   44. 
ordinances,  passenger  rates,  invalid  regulations,  effect  of  acceptance 

of  conditions  in  franchise,  67. 
regulations  of  speed  of  trains,  signals,  stopping  of  trains,  absence  of 

legislation    by   Congress,   86. 
regulations  of  traffic,  invalidity  of  restrictions  of  commerce,  107. 
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Navigable  waters, 

discrinunation.  competition  between  localities,  rate  resulting  not  un- 
reasonable,  382. 
through   routes  and  joint   rates   with    uater  lines,   refusal    of    rail- 
road  to  establish,  :{38. 
federal  control,  extension  of  jurisdiction  by  Panama  Canal  Act,  u'22. 

Navigation, 

see  Vksski.s. 

Negligence, 

see   Emi'I.ovkus'    LiAniLrrv    Atr;    Mastku    and   Skhvam  . 
comparative    negligence,   damages,    apportionment    under    Employers' 
Liability   Act,   difference    from   Georgia   statute,   1038. 
different  theories,  adoption  of  theory  by  Employers'  Liability  Act. 
1033. 
contracts  prohibited  by   Employers'   Lial)ility   .\ct,  Ch.   XXXII.    1131- 

1136. 
contributory  negligence.   Employers'   Liability   Act,  Ch.   XXIX,   1028- 
1052. 
cars,    use    in    interstate    traffic,    materiality,    1288. 
death,  compensatory  damages,  measure,  1073. 

measure  of  damages,  instructions  held  erroneous,   11  Hi. 
reduction  because  of  contributory  negligence,   cure  of  error   \>y 
remittitur,  1127. 
propriety   of   special   verdicts,    1128. 
definition.   1029. 
distinction  from  assumption  of  risk.  Id'iG. 

confusing  with  contributory  negligence,  instructions,  1012. 
modification  by  Federal  Act.  purpose  of  Congress,  1034. 
pleading,   necessity,   determination   by   state   law.   Employers'   Lia- 
bility  Act,    1050. 
contributory    negligence.    Safety    Appliance    Act,    Ch.    XLVIIl,    1400- 
1415. 
iippiication    of   i-tate   statutes   abolishing   defense,    1407. 
choosing   dangerous    way    to    uncouple    cars,    instructions    lield    er- 
roneous,   1412. 
distinction  from"  assumption  of  risk,  1403. 
effect    of   Employers'    Liability    Act.    1404. 
employe  engaged  in  intrastate  commerce.  1406. 
matter    of    law,    choosing    dangerous    way    to    uncouple    cars,    safe 
method  available,  1409. 
going  between  cars  to  uncouple,  employe  held  not  negligent,  1414. 
no  air  brakes  on   logging  trains,  1409. 

no  defense,  effect  of  Federal  Employers'  Liability  Act.  1406. 
proximate   cause    of   injury,    recovery   prohibited    when    employe's 
negligence  is  sole  cause  of  injury,  1322. 
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Negligence — Continued. 

contributory   negligence,   etc. — continued. 

question  of  fact,  1414. 

rule  prohibiting  going  between  moving  cars,  effect,  1408. 
death,  see  Death  by  Wrongful  Act. 
definition  by  United  States  Supreme  court,  Employers'  Liability  Act, 

926. 
determination   according  to   decisions   of  Federal   courts,  conflict  of 
decision.   Employers'  Liability  Act,  928. 
final  decision  of  Supreme  court,  933. 
limitation  of  liability,  contract  against  carrier's  own  negligence,  in- 
validity, stipulation  filed  with  Commission,  578. 
loss  and  damage,  carrier's  liabilities  at  common  law,  exceptions  ex- 
empting carriers,  574. 
contracts  against  loss  by  fire  not  due  to  negligence,  576. 
initial  carrier's  liability,  bill  of  lading  not  issued,  effect,   583. 
law  prior  to  Carmack  Amendment,  536. 

presumption  of  negligence   against  initial   carriers,   terminal   car- 
riers not  liable,   601. 
presumption  of  negligence  of  terminal  carriers,  conflict  of  decisions, 
600. 
master  and  servant,  power  of  Congress  to  regulate,  scope,  nature  and 

extent  of  power,   689. 
minors,  prohibition  of  employment  by  state  laws,  effect  in  determin- 
ing negligence.  Employers'  Liability  Act,  950. 
proximate    cause, 

acts  of  employes  and  defects  of  equipment  used  in  intrastate  com- 
merce as  cause  of  injury,  Employers'  Liability  Act,  973. 
assumption  of  risk,  defense  not  available,  number  of  causes  of  in- 
jury,   Employers'    Liability   Act,    1014. 
automatic  couplers,  employes  entitled  to  protection  of  Safety  Ap- 
pliance Act,  1345. 
employes  between  cars  for  other  purposes,  1348. 
carrier's  liability  for  injury  due  in  whole  or  in  part  from  negli- 
gence. Employers'  Liability   Act,   955. 
comparative   negligence,   gross   negligence   of   plaintiff   and   slight 
negligence    of    defendant,    recovery    not    prevented.    Employers' 
Liability  Act,  1039. 
contributory  negligence,  damages  not  reduced,  violation  of  Federal 
statutes    causing   injury,    action    under    Employers'    Liability 
Act,  1048. 
instruction,  errors.  Employers'  Liability  Act,  1045. 
recovery    prevented    where    employe's    act    is    sole    cause,    Em- 
ployers' Liability  Act,  1041. 
reduction  of  damages,  negligence  of  employe  must  be  proximate 
cause.  Employers'  Liability  Act,  1039. 
death,  damages  recoverable  under  Employers'  Liability  Act,  meas- 
ure of  damages,  instructions  approved,  1120. 
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Negligence — Continued. 

proximate  cause — continued. 

defective  equipment  must  be  proximate  cause,  action  for  damages, 

Safety  Appliance  Act,  1326. 
injury  due  solely  to  act  of  employes,  no  recovery,  Federal  Employ- 
ers' Liability  Act,  959,  9G1. 
injury  or  death  due,  "in  whole  or  in  part,"  to  negligence,  meanin-^ 

of  phrase.  Employers'  Liability  Act,  945. 
loss  and  damage,  initial  carrier's  liability,  delay  and  act  of  God 

destroying  property,  federal  rule  as  to  negligence,  595. 
necessity.  Employers'   Liability  Act,   942. 

question  not  ordinarily  for  jury,  Safety  Appliance  Act,  1327. 
relief  fund,  acceptance  of  benefits  by  employe,  actions  against  joint 

tort-feasors   not  barred,   Employers'  Liability  Act,   1134. 
res  ipsa  loquitur,  applicability  of  rule  to  actions  under  Employers' 
Liability  Act,  951. 
conflict  of  decisions,  951. 
Safety  Appliance  Act,  liability  under,  basis,  nature  and  extent,  Cli. 

XLII,   1306-1327. 
telegraph  companies,  state  laws  superseded  by  federal  control  under 

Interstate  Commerce  Act,  248. 
willful  wrongs  not  within  Employers'  Liability  Act,  976. 

New  trial, 

death,  damages  recoverable  under  Employers'  Liability  Act,  reduc- 
tion because  of  contributory  negligence,  cure  of  error  by  remittitur, 
1127. 

propriety  of  granting,  action  under  Employers'  Liability  Act,  1245. 

Nitroglycerin, 
see  Explosives. 

Notice, 

assumption   of   risk,   application   of   doctrine,   analysis   of   decisions, 
Employers'  Liability  Act,  996. 
ordinary,  known  or  obvious  risks  assumed  by  employes,  987. 
exceptions,  promise  to  repair,  992. 

contributory  negligence  as  matter  of  law,  choosing  dangerous  way 
to  uncouple  cars,  safe  method  available.  Safety  Appliance  Act,  1409. 

knowledge  of  defect  by  employe,  suit  not  barred.  Safety  Appliance 
Act,  1318,   1402. 

limitation  of  liability,  notice  of  claims,  regulation  by  statute,  Cum- 
mins Amendment,  568. 

loss  and  damage,  initial  carrier's  liability,  causes  leading  to  enact- 
ment of  Cummins  Amendment  to  Carmack  Amendment,  as^reed  val- 
uation clause  in  bill  of  lading,  notice  of  loss,  558. 

rates,  publication  and  filing,  changes  prohibited,  thirty  days'  notice 
to  Interstate  Commerce  Commission,  448. 
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Notice — C  ontinued . 

rates,  publication  and  filing,  etc. — continued. 

damages  for  failure  to  post  rates  not  recoverable,  475. 
presumption  of  knowledge  of  published  schedules  by  shippers  and 
passengers,  460. 


Officers, 
Board  of  Adjustment,  order  of  director  general  of  railroads,  1748. 
boiler  Inspection, 

Chief  Inspector,  appointment  by   President,   1492. 

district  inspectors,  duties,  enforcement  of,  1494. 

districts,  fifty  inspection  districts  created,  1493. 
Commission  to  observe  Adamson  Eight-Hour  Wage  Law,  appointment 
by  President,  1508. 

text  of  statute,  1674. 
director   general   of   railroads,   general   orders,   federal    control,    1678- 

1783. 
duties  under  Accident  Reports  Act,  1506. 
federal    treasurers,    duties,    order    of    director    general    of    railroads, 

1772,  1774. 
Interstate    Commerce   Commission,    see    Interstate    Commerce    Com- 

MISSIO.X. 

limitation  of  officers  of  carriers,  order  of  director  general  of  railroads, 

1687. 
salaries  of   Interstate   Commerce  Commission,   text   of  statute,   1535. 

1545,  1548. 

Oil, 

Ash  Pan  Act,  statute  not  applicable  to  electric  locomotives,   1503. 
discrimination,  difference  in  rates  based   upon   difference   in  service 
not  discriminatory,  326. 
oil  shipped  in  barrels  and  in  tank  cars,  justifiable  discrimination, 
414. 
Interstate  Commerce  Act  not  applicable  to  all  interstate  commerce, 

300. 
interstate   commerce,   evidence   held    sufficient   to   show,    Employers' 

Liability  Act,  1223. 
pipe  line  companies, 

carriers  subject  to  Interstate  Commerce  Act,  201. 
transportation  of  companies'  own  commodity.  241. 
transportation  of  oil  and  other  commodities,  241. 
Interstate  Commerce  Commission,  extension  of  power  of  Commis- 
sion and  scope  of  Interstate  Commerce  Act,  by  Hepburn  Act,  166, 
rates,    publication    and    filing.    Interstate   Commerce    Act   mandatory, 

437. 
refining,  temporary  stopping  or  interruption  of  shipments,  interstate 
character  not  changed,  276. 
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Operators, 

liniitatidii  upon  liDur.s  ol'  siTvirc,  Hours  of  Service  Act,  1  Jti2. 

Orders, 

coiiipliaiHM;  witli,  ordcj-  ot   dirtelor  KOiieral   of  railroads,   ISHf). 
general  orders  of  director  tAencrai  of  railroads,  federal  control,   I'l?*^- 

1783. 
Interstate  Commerce  Comniission, 

boiler  inspection,  1640-1068.  . 

compliance  with,  rules,  1584. 
drawbars,  height,  1376. 

duty  not  to  be  delegated  or  evaded,  13S-. 
instructions  erroneous  under  old  and  new  ordit-rs,    137!). 
instructiojis  erroneous   under  old   order,   correctness    under   iiew 
order,  1379. 
enforcement,   service,  duties  of  carriers,   683. 
necessity  for  appliances  not  affected  by  order,  1373. 
power,  monthly  reports  showing  violation  of  Hours  of  Service  Act, 

1440. 
safety  appliances,  1598-1632. 
switch  connections,  power  of  Commission,  655. 
text  of  statute,  1529. 
judicial  notice,   orders   of   Interstate   Commerce   Commission,   action 

under  Safety  Appliance  Act,  1422. 
rules  of  procedure,  power  of  Commerce  Commission  to  formulate,  671. 


Painters, 

engagement  in  interstate  commerce,  Employers'  Liability  Act,  814,  849. 
Panama  Canal, 

federal  jurisdiction  over  water  carriers,  extension  by  Panama  Canal 
Act  of  1912,  218,  220. 
extension  of  jurisdiction  of  Commerce   Commission,    195. 
railroads,  subjection  to  Employers'  Liability  Act,  758. 
rates,  through  routes  and  joint  rates,  establishment,  power  of  Inter- 
state Commerce  Commission,  648. 
territories,  District  of  Columbia,  application  of  Safety  Appliance  Act, 

1269. 
text  of  Interstate  Commerce  Act,  competition,  1519. 
water  lines,  Commerce  Commission  may  authorize  railroads  to  con- 
tinue ownership,  652. 
control  or  ownership  of  carrier  by  rail,   prohibition,  approval   of 
Commerce  Commission,  223. 
policy  of  Congress,  224. 

Parent  and  child, 

damages  recoverable.   Employers'   Liability  Act. 

abandonment  of  wife  and  child,  effect  as  to  recovery,  1087. 
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Parent  and  child — Continued, 
damages    recoverable,    Employers'    Liability    Act — continued. 

pecuniary   loss   not   dependent   on   legal   liability   of  employe  to 
beneficiaries,  108?. 
alien  dependents,  recovery  under  act,  1055. 
appeal,  federal  question,  petition  not  stating  good  cause  of  action 

under  Federal  Act,  1166. 
apportionment,  excessive  apportionment  to  one  beneficiary,  effect, 

1126. 
apportionment  to  each  beneficiary  in  verdict,  1129. 
beneficiaries,  1053. 

existence  as  jurisdictional,  1056. 

illegitimate  children,  1059. 

"next  of  kin,"  determination  by  state  law,  1058. 
common  law  rights,  recovery  for  loss  of  services,  law  superseded, 

728. 
contributions  by  deceased,  necessity  of  showing,  1093,  1100. 
dependency  of  next  of  kin,  not  created  by  gifts,  1110. 

what  constitutes,  1106. 
distribution  of  damages  controlled  by  Federal  statute,  1082. 

settlement  by  payment  of  lump   sum,   1083. 
earning  capacity,  necessity  of  evidence  of  deprivation,  1092. 
elements,  loss  of  care,  training  of  minors,  1089. 

loss  of  society  and  wounded  affections  not  elements,  1088. 
limitations,  pleading,   amendments   allowed  after  two-year  period, 

1215. 
loss  of  future  benefits  limited  to  present  cash  value,  1079. 
measure  of  damages,  instructions  approved,  1120. 

instructions  held  erroneous,  1116. 

various  beneficiaries,  1111. 
minors,  prohibition  of  employment  by  state  laws,  effect  in  determin- 
ing negligence,  950. 
necessity  of  pecuniary  loss,  1063. 
pain  and  suffering,  award  where  death  is  not  instantaneous,  1066. 

compensation   for   loss,    future    earnings    not   recoverable,    1069 

limitation  to  pain  suffered  before  death,  1068. 

no  recovery  prior  to  1910  Amendment,  1070. 

no  recovery  where  death  is  instantaneous,  1071. 
parents  not  entitled  to  damages  when  there  is  widow  or  children, 

1054. 
parties,  death  case,  suit  only  by  personal  representative,  1170. 
pecuniary  loss,  applicability  of  state  statute  entitling  father  to  earn- 
ings of  children,  1126. 
petition,  death  cases,  survival  of  beneficiaries,  necessity  of  alleging, 

1200. 
presumption  of  damages  to  widow  and  child,  non-existence,  1086. 
removal  of  causes,  petition  not  stating  cause  of  action  under  Fed- 
eral Act  although  so  intended,  1152. 
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Parent  and  child — Continued. 

damages    rccoverablf,    Kmi'loyers'    Liahility    Act — continued. 

settlement  with  one  benedciaiy,  action  by  personal   representative 

not  defeated.  1128. 
statutory  provision,  1062. 
text  of  statute  as  amended,    ir.;H)-l.')!J2. 

Parties, 

complaints  to  Commerce  Commission,  twil. 

essentials  when  reparation  is  sought,  672. 

filing  before  Commission,  rules  governing,  671. 
damages   for  violation   of   Interstate   Commerce   Act,   assignment    of 
claims  for  damages,  526. 

award,  authority  of  courts  and  commission,  485. 

parties  entitled  to  damages,  excessive  freight  charges,  consignors 
and  consignees,  506. 

rates,    arbitrary    sum     added    to    sale    price    to    cover    excessive 
charges,  right  of  shipper  to  reparation,  507,  508. 
Employers'  Liability  Act,  Ch.  XXXV,  1170-1178. 

ancillary  administrator  may  sue,  1175. 

beneficiaries,  Ch.  XXX,  1053-1060. 
dependency  of  next  of  kin.  1104. 
necessity  of  pecuniary  loss,  1063. 
survival  of  beneficiaries,  necessity  of  alleging,  1200. 

defendants,  agents  and  servants  causing  injury,  non-liability,  1177. 
lessor  of  railroad,  1177. 

elections,  cause  of  action  under  state  law  and   Employers'  Liabil- 
ity Act,  motion  to  elect  before  trial,  sustaining,  1231. 

former  adjudication,  action  under  state  law  as  bar  to  action  under 
Employers'  Liability  Act,  1241. 
commencement  of  action  under  state  law  not  bar  to  suit  under 
Federal  Act,  1240. 

limitations,  pleading,  amendments  allowed   after   two-year   period. 
1215. 

personal  representative,  action  in  state  other  than  where  appoint- 
ed, necessity  of  consent,  1178. 

revival   of  suit  by  personal   representative  only,   1176. 

suit  only  by  personal  representative.  1170. 

want  of  le.gal  capacity  to  sue  in  widow  cannot  be  waived.  1173. 

widow  cannot  sue  although  sole  beneficiary.  1172. 
practice  rules  of  Interstate  Commerce  Commission,  1575. 

Partnerships, 

subjection  to  Interstate  Commerce  Act,  260. 
Passenger  cars, 
see  Cars. 
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Passengers, 

see  Carriers. 
Paupers, 
actions  by  poor  persons,  permitting,  Employers'  Liability  Act,  1248. 
free  transportation  of  destitute  persons,  reduced  rates  for  transporta- 
tion of  poor  persons,  disabled  soldiers,  etc..  Amendment  of  188^ 
to  Interstate  Commerce  Act,  161. 
prohibition  of  giving  of  passes  by  Hepburn  Act,  exceptions,  181. 
text  of  Interstate  Commerce  Act,  1515,  1543. 

Payment, 

rlaims  for  loss  and  damage,  order  of  director  general  of  railroads. 
1779-1781. 
Peddlers, 
interstate  transportation,  carriers  not  compelled  to  furnish  peddling 
service,   299. 

Penalties, 

accident  reports,  text  of  federal  statute,  1672. 

accounts,  records  and  memoranda  of  carriers,  control  of  Commerce 

Commission,  185,  656. 
action  for  penalties.  Safety  Appliance  Act,  procedure  controlled  by 
state  rules,  1419. 

plaintiff  not  required  to  negative  proviso,  1420. 

recovery  not  criminal  action,  1425. 
actions    for   personal   injuries.   Safety    Appliance   Act,   similarity    to 

actions  for  penalties,  1313. 
Adamson  Eight-Hour  Wage  Law,  violation  of.  1509. 
air   brakes,   necessity   of   operation,   hand    brakes   prohibited.    Safety 

Appliance  Act.  1334. 
appeal,  penalty  added  to  judgment  on  affirmance,  action  under  Em- 
ployers'  Liability  Act,   1247. 
Ash  Pan  Act,  violation,  penalties,  1502. 

text  of  act.  1671. 
automatic  couplers,  defect  as  offense.  Safety  Appliance  Act,  1360. 
Boiler  Inspection  Act,  violation,  penalties,  1498. 
cars, 

delivery   of  cars   for  interstate   shipment,  state  regulations  super- 
seded by  Hepburn  Act,  77. 

hauling  cars  with  defective  appliances  over  other  railroads,  penalty, 
1282. 

repair,  application  of  Safety  Appliance  Act,  1316,  1318. 
construction  of  Safety  Appliance  Act.  rules  as  to  criminal  statutes 

not  applicable,  1266. 
damages   for  violation   of   Interstate   Commerce  Act.   jurisdiction   of 

courts  and  commission,  Ch.  XIV,   484,  527. 
defects,  care  and  diligence  in  discovering  and  repairing  no  defense  to 

action.  Safety  Appliance  Act,  1319. 
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defects,  care  and  diligence,  etc. — continued. 

employes'  act  causing  appliances  to  become  defective,  no  defense, 
Safety  Appliance  Act,  1325. 
discrimination,  action   for  unlawful   discrimination,   evidence  of   in- 
jury, measure  of  damages,  320. 
free  pa.sses,  prohibition  of  giving  of  passes  by   Hepburn  Act,  excep- 
tions, 181. 
Hours  of  Service  Act,  construction,   remedial  statute  to  be  lilterally 
construed,  1443. 
exceptions  to  Hours  of  Service  Act,  burden  ol  proving  upon  carrier, 

1486. 
penalties,  violation  of  statute,  1444. 
separate  penalty  for  each  employe  kept  on  duty  beyond  statutory 

period,  1444. 
te.xt  of  act,  1634. 

violation    of   statute,    duty    of    Interstate    Commerce    Commission. 
1444. 
information  relating   to  business  of   interstate  shippers,   prohibition 

against  carriers  and  agents  giving  information,  194. 
interference  with  interstate  commerce,  text  of  statute,  1550. 
Interstate    Commerce    Act,    penalties    for    violation.    Amendment    of 
1889,  160. 
text  of  act,  1515. 
knowledge  of  defect,  evidence   not   element   of  violation  of  statute. 

Safety  Appliance  Act,  1318. 
loss  and  damage  by  shippers,  fraudulent  claims  against  carriers  pen- 
alized, amendment  to  Interstate  Commerce  Act,  189. 
initial  carrier's  liability,  Carmack  Amendment,  state  laws  super- 
seded, 541. 
object    and    purpose   of   enacting   Second    Cummins   Amendment, 
561. 
operation  of  appliances,  employe's  failure  to  operate  appliance  no  of- 
fense. Safety  Appliance  Act,  1324. 
orders  of  Commerce  Commission,  enforcement,  service,  duties  of  car- 
riers, 683. 
"preponderance  of  evidence,"  definition,  actions  for  penalties  under 

Safety  Appliance  Act.  1427. 
prohibition  of  rebates  and  discrimination,  amendment  to   Interstate 

Commerce  Act,  Elkins  Act  of  1903,  164. 
rates.  Interstate  Commerce  Commission,  amendments  and  additions 
to  statute  by  Mann-Elkins  Act.  187. 
publication  and  filing,  penalty  for  making  erroneous  quotation  of 
rate,  damage  to  shipper,  473. 
regulations  violated,  text  of  Interstate  Commerce  Act,  iri21. 
remedy  for  recovery.  Safety  Appliance  Act,  142.'). 
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repair  of  cars,  Safety  Appliance  Act, 

movement  for  repairs,  relief  from   penalty,  liability   for  personal 
injuries  not  affected,  1396. 

movement  from  repair  point  prohibited,  1389,  1390. 
reports,  failure  to  make  report  within  thirty  days  after  end  of  each 

month.  Accident  Reports  Act,  1505. 
Safety  Appliance  Act  as  amended,  text,  1594,  1597. 

burden  of  proof,  1426. 

carrier's  liability   for  each   car   hauled,   1425. 

penalties,  action  for,  Ch.  L,  1425-1427. 
shipments,  privileges,  order  of  director  general  of  railroads,  violation, 

1777. 
telegraph  companies,  state  laws  superseded  by  federal  control  under 

Interstate  Commerce  Act,  248. 
text  of  Interstate  Commerce  Act,  1523,  1524. 
Twenty-Eight-Hour  Live  Stock  Law,  violation  of,  1489. 

recovery  in  civil  action,  1490. 

text,  1670. 
war,  commodities  essential  to  national  defense,  President  authorized 
to  direct  movement  of,  198. 

federal  control  of  carriers  during  war  with  Germany,  penalty  for 
violation  of  federal  statute,  132. 

Perjury, 

witnesses,  testimony  before  Interstate  Commerce  Commission,  invalid 
provision  of  statute  remedied  by  enactment  of  Compulsory  Testi- 
mony Act,  162. 

Personal  injuries, 

see  Employers'  Liability  Act;  Ma.ster  and  Servant;  Negligence,  etc. 

Physicians, 

free  passes,  prohibition  of  giving  of  passes  by  Hepburn  Act,  excep- 
tions, 181. 

Pleading, 

amendments,  Employers'  Liability  Act,  procedure,  controlling  effect 
of  state  laws,  733. 
power  of  Commerce  Commission,  677. 
see  also  title  Amendments. 
answer.  Interstate  Commerce  Commission,  approved  form,  1587. 

rules,  676,  1577,  1585. 
appeal,  federal  question,  manner  of  asserting,  Employers'  Liability 
Act,  1164. 

pleading  federal  act  and  submitting  case  under  state  law,  federal 

right  not  denied,  1165. 
pleading  in  state  courts  not  federal  questions,  1167. 
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appeal,  federal  question,  etc. — continued. 

right  to  writ  of  error  not  always  raised  by  pleadings,  1163. 
statute  requiring  pleading  of  Federal   Act,   no  denial  of  federal 
right,  1167. 
applications  of  carriers,  relief  by  Interstate  Commerce  Commission. 

675. 
assumption  of  risk,  pleading  of  defense,  necessity.  Employers'  Liabil- 
ity Act,  1017. 
complaints  to  Interstate  Commerce  Commission, 
approved  form,  1585. 

essentials  when  reparation  is  sought,  672. 
rules  governing,  671,  1576,  1585. 
text  of  statute,  1528. 
contributory    negligence,  evidence    admissible    under   general    denial, 
Employers'  Lial)ility  Act,  1051. 
pleading,  necessity,  determination  by  state  law,  Employers'  Liability 
Act,  1050. 
demurrer,  cause  of  action  under  state  law,  recovery  under  Employers' 
Liability  Act,  omission  supplied  by  answer,  1186. 
death,  beneficiaries.  Employers'  Liability  Act,  settlement  with  one 
beneficiary,  action  by  personal  representative  not  defeated,  1128. 
parties,  death  cases,  want  of  legal  capacity  to  sue  in  widow  cannot 

be  waived,  Employers'  Liability  Act,  1173. 
writ  of  error,  evidence  insufficient  to  show  liability,  1160. 
election,  see  Election. 
Employers'  Liability  Act,  pleadings,  XXXVI,  1179-1218. 

sufficiency,  state  law  controlling,  1197. 
hearing  before  Commerce  Commission,  stipulations,  679. 
Interstate  Commerce  Commission,  rules  governing  pleadings,  674. 
intervening  petition,  approved  form,  Interstate  Commerce  Commission, 

1587. 
limitations  under  Employers'  Liability  Act, 

amendment   setting   up   new   cause  of   action    not    allowed,   action 

barred,  1210. 
amendments  allowed  after  two-year  period,  1215. 
estoppel  or  fraud  may  not  avoid  limitation  period,  114u. 
plea  of  limitation  not  required  when  suit  is  barred,  1138. 
time  of  commencement  of  action  as  question  of  procedure,   1143. 
petition.  Employers'  Liability  Act, 
allegation  as  to  engagement  in  interstate  commerce  held  sufficient, 

1197. 
allegations  held  not  sufficient,  1199. 
cause  of  action  under  Federal  Act,  no  recovery  under  state  statutes. 

1183. 
cause  of  action  under  state  law  and  Federal  Act,  different  counts 
allowed,  1193. 
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petition,  Employers'  Liability  Act— continued. 

cause   of    action    under    state    law,    evidence   showing   case    under 
Federal  Act,  recovery  prevented,  1204. 
necessity  of  showing  Federal  Act  to  prevent  recovery,  1207. 
recovery  under  Federal  Act,  omission  supplied  by  answer,  118(i. 
recovery  where  evidence  shows  case  under  Federal  Act,  harmless 
error,  1189. 
cause  of  action  under  state  or  common  law,  application  of  Federal 

Act  may  be  raised  by  answer,  1203. 
death  cases,  pecuniary  loss  to  beneficiaries  must  be  alleged,  I'JOl. 

survival  of  beneficiaries,  necessity  of  alleging,  1200. 
necessity  of  showing  injury  or  death   under  conditions  described 

in  statute,  1179. 
reference  to  Federal  Act  not  required,  facts  showing  liability,  1195. 
petition.  Safety  Appliance  Act, 

action  for  penalties,  procedure  controlled  by  state  rules,  1419. 
actions   for  personal   injuries,   petition   need   not   refer  to  statute. 

1420. 
interstate  employment  not   alleged,  submission  of  case  not   error, 

1421. 
plaintiff  not  required  to  negative  proviso,  1420. 
pleading  use  of  car  in  interstate  commerce,  1421. 
rates,  suspension  of  tariff  schedules,  form  of  application,  Interstate 

Commerce  Commission,  675. 
removal  of  causes,  petition  not  stating  cause  of  action   under   Em- 
ployers'  Liability  Act   although  so   intended,   1152. 
petition  stating  cause  of  action  under  state  and  federal  statutes, 
1149,  1150. 
Safety    Appliance    Act,    pleading,    actions    for    personal    injury,    Ch. 

XLIX,  141G-1424. 
stipulations,  rules  of  Interstate  Commerce  Commission,  1579. 

Police, 

employes  engaged  in  interstate  commerce,  police  duties,  watchmen 
and  detectives.  Employers'  Liability  Act,  901. 

Police  power, 

appliances  on  interstate  trains,  regulation  of  heating  and  operation, 
validity  of  state  laws,  97. 

employes  engaged  in  interstate  commerce,  power  of  state  to  regulate, 
absence  of  federal  legislation,  98. 

employes  managing  trains,  validity  of  state  laws  requiring  full 
crews,  absence  of  federal  legislation,  92. 

illegitimate  subjects  of  trade  and  commerce,  prohibition  of  importa- 
tion or  exportation  by  states,  interstate  commerce,  25. 

interstate  commerce,  regulations  of  Congress,  validity,  50. 
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Politeness, 

see  CoruiKsv. 

Politics, 

prohiljilion  Iroiii  participation  in,  by  employes  and  officers,  order  ot 
director  general  of  railroads,  1782. 

Porter, 

contracts,    i)rohibition    of    Employers'    Liability    Act,    limiiation    of 

statute  to  employes  of  carrier,  1134. 
employes  engaged  in  interstate  commerce,  material  and  supplies,  pro- 
curing for  interstate  trains.   Employers'  Liability  Act,  804. 

Pullman  employes,  908. 
negligence,  evidence  held  to  show  actionable  negligence,  Employers' 

Liability  Act,  962. 

Porto  Rico, 

applicability  of  Safety  Appliance  Act,  1281. 

Post  office, 

mail,  engagement  in  interstate  commerce,  Employers'  Liability  Act, 

901,  904. 
war,    obstruction    of    movement    of    interstate    commerce    as    crime. 

Amendment  of  1917  to  Interstate  Commerce  Act,  197. 

Practice, 

see  Tki.m..  , 

Preferences, 

see    DiSCKIMl.NATlO.N. 

President, 

Adamson    Eight-Hour   Wage   Law,    Commission    to   observe,   appoint- 
ment by  President.  1508. 
Chief  Inspector,  appointment.  Boiler  Inspection  Act,  1492. 
control  of  carriers,  see  War. 

Process, 

Interstate  Commerce  Commission,  method  of  serving  papers,   G7G. 
orders,  enforcement,  683. 
rules   of   Commission,    1.578. 
text  of  Interstate  Commerce  Act,   1546. 

limitations.  Employers'  Liability  Act,  time  of  commencement  of  ac- 
tion as  question  of  procedure,  1143. 

loss  and  damage  to  interstate  shipments,  initial  carrier's  liability, 
Carmack  Amendment,  action  in  domicile  of  terminal  carrier  pro- 
hibited,  550. 

prohibition  of  attachment  and  garnishment,  order  of  director  general 
of  railroads,  1783. 
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carrier's  duty.  Safety  Appliance  Act,  Ch.  XLV,  1363-1375. 

requirements  as  to  interstate  character  prior  to  1903  Amendment, 
1286. 
cars, 

Commission    without    authority    to    compel    furnishing    of    special 

kinds  of  cars,  635. 
defective  cars,  containing  live  stoclv  or  perishable  freight,  moving 
with  chains,  1397. 
employes'   act   causing   appliances   to   become  defective    no   de- 
fense,  1325. 
hauling  over  other  railroads,  penalty,  1282. 
liability  of  railroad    for   condition  of  foreign   cars,   1325. 
negligence  under  Employers'  Liability  Act,  912. 
right  of  carrier  to  refuse  defective  cars  supplied  by  connecting 
lines,    1326. 
empty  cars, 

hauling  as  interstate  commerce.  Employers'  Liability  Act,   763. 
hauling  over  state  lines.  Safety  Appliance  Act,  1301. 
reshipments  from  point  of  delivery,  change  of  interstate  char- 
acter of  shipment.  Employers'  Liability  Act,  767. 
exchange  of  cars,  amendment  to  Interstate  Commerce  Act,  187. 
interstate  character,  cars  hauled  in  interstate  trains.  Safety  Appli- 
ance Act,  1299. 
intrastate    and    interstate    cars,    inclusion    by    Safety    Appliance 

Act    as  amended,  1270. 
intrastate  cars,   relation   to  interstate  commerce.   Safety   Appli- 
ance Act,  1274. 
loading    and    unloading,    order    of    director    general    of    railroads, 

1684. 
no  distinction  between  passenger  and  freight  cars.  Safety  Appli- 
ance Act,  1277. 
repair,  application  of  Safety  Appliance  Act,  1316,  1318. 
at  time  of  discovery  of  defect,  necessity,   1388 
right  to  move  in  revenue  trains  or  with  other  cars,  1391. 
rules   of  carriers   governing   distribution   and   exchange   power   of 
Interstate  Commerce  Commission,  642. 
cars  not  fuinished,   damages   for  violation   of  Interstate   Commerce 

Act,  jurisdiction  of  state  courts  not  wholly  superseded,  501. 
charges,  cash  basis,  order  of  director  general  of  railroads,  1706. 
charges  to  capital  account,  work,  order  of  director  general  of  rail- 
roads, 1691. 
classification,  general  orders  of  director  general  of  railroads,  1681. 
common  carriers,  application  of  Safety  Appliance  Act,  1285. 
definition  of  term  as  used  in  Interstate  Commerce  Act,  202. 
distinguished    from   industrial    railways,    plant    facilities,    203. 
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"common    control,    management    or    airangement    lor    a    continuous 
carriage    or    shipment,"    definition    and    explanation    of    term    in 
Interstate  Commerce  Act,  216. 
comparative    negligence,    dilTerenl    theories,    adoption    of    tlieory    ljy 
Employers'  Liability  Act,  10:i3. 
recovery  not  prevented,  1039. 
competing    water    lines,    control    or    ownership    of    carrier    liy    rail, 
prohibition,  approval  of  Interstate  Commerce  Commission,  Panama 
Canal  Act,  223. 

policy  of  Congress,  224. 
complaints  to  Commerce  Commission,  absence  of  direct  damage  not 

ground  for  dismissal,  666. 
connection   between   railroads  and   water  cairiers,  establishment   by 

Commerce  Commission,  658. 
contracts,  duties  imposed  by  Safety  Appliance  Act  not  to  be  evaded 

by  contract,  1323. 
contributory  negligence.  Employers'  Liability  Act, 
apportionment  of  damages,  manner,  1041. 

difference  from   Georgia  statute,   1038. 
burden  of  proof  on  defendant.  1049. 

damages   not   reduced,   violation    of   Federal    statutes   causing   in- 
jury, 1048. 
defense,  recovery  not  barred,  1029. 
definition,  1029. 

distinction  from  assumption  of  risk,  1006. 
evidence  admissible  under  general  denial,  1051. 
instructions,  duty  of  court  to  instruct,  1043. 
errors,   1045. 

language  of  statute  not  erroneous,  1045. 
manner  of  instructing,  1044. 
modification  by  Federal  Act,  purpose  of  Congress,  1034. 
no  defense,  violation  of  Safety  Appliance  Act,  1406. 
pleading,  necessity,  determination  by  state  law,  1050. 
provision   of   Federal   Act,    1028. 
proximate  cause,  recovery  prevented  where  employe's  act  is  sole 

cause,  1041. 
reduction  of  damages,  negligence  of  employe  must  be  proximate 
cause  of  injury,   1039. 
contributory   negligence   under   Safety   Appliance   Act,   Ch.   XLVIIl, 
1400-1415. 
distinction  from  assumption  of  risk,  1403. 
effect  of  Federal  Employers'  Liability  Act,  1404. 
matter  of  law,  going  between  cars  to  uncouple,  employe  held  not 

negligent,   1414. 
no  air  brakes  on  logging  trains,  1409. 
courtesy  of  employes,  order  of   director  general   of  railroads,   1777. 
death,  see  Dk.\tii  by  WKONtiFUL  Act. 
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Production  of  books  aud  papers, 

evidence  of  interstate  shipments,  orders  of  Interstate  Commerce 
Commission,  statutory  provisions,  Employers'  Liability  Act,  1220. 

interstate  commerce,  method  of  proving  engagement  in.  Employers' 
Liability  Act,  1221. 

power  of  Interstate  Commerce  Commission,  Amendment  of  1891,  162. 

Property, 

classification  of  freight,  preferences,  distinction  between  property, 
competition,  403. 

valuation  of  property  of  interstate  carriers,  duty  of  Interstate  Com- 
merce Commission  under  Act  of  1913,  195. 

Publication, 

rates,  contracts,   text  of  Interstate  Commerce  Act,   1520. 
prohibition    of    filing    increases    without    approval    of    Commission, 
642. 
reports  of  accidents,  publication  by  Interstate  Commerce  Commission, 
Boiler  Inspection  Act,  1498. 
reports  not  to  be  used  In  damage  suits,  Accident  Reports  Act,  1505. 

B. 

Railroad  Wage  Commission, 

increase  of  wages,  order  of  director  general  of  railroads,   1709-1731. 
Railroads, 

Accident   Reports    Act,  Ch.  LV,  1504-1506. 
accounting,  order  of  director  general  of  railroads,  1697. 
settlement,  1752. 
use  of  equipment,  1754. 
air  brakes,  see  Br.vkks. 

application  of  Employers'  Liability  Act,  carriers  engaged  in  foreign 
commerce,  749. 

interurban  electric  railroads,  752. 

lessor  of  railroad,  750. 

railroad   wholly  within  single   state,  742. 

tap  lines  and  logging  roads,  740. 
application  of  28-Hour  Live  Stock  Law,  animals  properly  cared   for, 

.statute  not  applicable,  1490. 
apportionment   of  revenues,   order   of  director  general   of  railroads, 

1702,  1769. 
Ash  Pan  Act,  Ch.  LIV,  1502-1503. 

duties  of  Interstate  Commerce  Commission,  1502. 

federal  statute  requiring  equipment,  1502. 

receivers   as    "ommon    carriers,"    1503. 
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Ash  Pan  Act, — continued. 

Ash  Pan  Act.  Vh.  IJV,  1502-1503— continued. 

statute  not  applicable  to  electric  locomotives,  1503. 
text  of  federal  statute,  1671. 
violation,   penalties,    1502. 
assumption  of  control,  order  of  director  general   of  railroads,   1701. 
assum|)tion   of  risk,   Employers'    Liability  Act. 
aboliticjii  or  modification  by  state  constitution  and  statutes,  effect, 
984. 
•  application   of  (icxtriiie,  analysis  of  federal   d(CMsi(jns.  99(1. 
burden  of  proof  on  defendant,  l(il7. 

confusing;    with    contributoiy    negligence,    instructions,    l(il2. 
defense  not  available,  number  of  causes  of  injury.  1014. 
violation  of  rules,   1015. 
violation  of  Safety  Appliance   Act,   1(»0S. 
defense  to  negligence  of  fellow-servants,  993. 
defense   under  act,   conflict  of  decisions,   979,  982. 
determination,   controlling   effect  of   federal   decisions,   986. 
distinction  from  contributory  negligence,  1006. 
employes   held   not   to   have  assumed   risk,   1023. 
employes  held  to  have  assumed  risk,  1018. 
instruction  applicable  to  evidence,  necessity  of  giving,  1015. 

omission  of  instruction  as  harmless  error,  1016. 
ordinary,  known  or  obvious  risks  assumed  by  employes,  987. 

exceptions,  promise  to  repair,  992. 
pleading  of-  defense,  necessity,  1017. 
provision  of  Federal  Act,  978. 

risks  assumed,  violation  of  state  statutes  not  included,   1011. 
assumption     of    risk     under    Safety     Appliance     Act,     Ch.     XLVIll, 

1400-1415. 
automatic   couplers,    statutory    requirements.    Safety   Appliance    Act. 
Ch.  XLIV,  1339-1362. 
defect  as  offense,  use  of  coupler  not  necessary.  1360. 
object  of  Congress  in  requiring,  1340. 
baggage  of  passengers,  regulations  and  rules,  control  of  Commerce 
Commission,  290. 
rates.  Interstate  Commerce  Commission,  amendments  and  additions 
to    statute    by    .Mann-Elkins    Act.    187. 
belt   lines,   interstate  status,    Safety   Appliance  Act,   1290. 
beneficiaries    under   Employers'   Liability   Act,   see   Empi.oyrrs'    Lt.\- 

BiLiTY  Act. 
Board  of  Adjustment,   order  of   director  general   of  railroads,    1692, 

1748. 
boiler  inspection,  see  Boiler  Inspectiox  Act. 

carload  freight.  Commerce  Commission  may  not  comiiel  receipt  and 
switching  to  industi-ies  on  carrier's  terminals,  649. 
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definition, 

Boiler  Inspection  Act,  1498,  1635. 
Hours  of  Service  Act,  1444,  1633. 
Interstate  Commerce  Act,  167,  300,  1513. 
bridges  as  railroads,  226. 
ferry  included,  214. 
street  railroads,  230. 
demurrage,  control  of  Commerce  Commission,  294. 
depots,   Interstate   Commeioe   Act    not    applicable   to    all   interstate 

commerce,  300. 
discrimination  by  railroads, 
common  law  rules,  304. 

definition  by  Interstate  Commerce  Act,  origin  and  history,  306. 
applicability  to  subsequent  amendments,  312. 
purpose    of    definition,    307. 
equality  required  in   dealing  with   shippers,  equal  facilities' to  be 

afforded,  324. 
exclusive  privileges,   auxiliary   facilities   at   stations   and  terminal 

grounds,  legality,  339. 
grant  of  wharfage  privilege  denied  to  other  shippers,  351. 
interchange  of  traffic,  use  of  terminal  facilities,  denial  of  use  to 

certain  carriers,  334. 
prohibition    of   Interstate    Commerce    Act,    judgments    by    consent 

and  waiver  of  defenses  prohibited,  319. 
railroad    discriminating   against   steamship   lines,    power   of   Com- 
merce Commission,  657. 
rates,  see  Rates  and  Charges. 

unlawful  preferences  between  cities  and  localities,  Ch.   X.  373- 
398. 
shortage    of   cars,    equal   distribution   among   shippers   necessary, 

342. 
statutory    definition,    comparison    of    all    facts    and    circumstances 

required,  316. 
storage  regulations,  preferences  prohibited,  361. 
track  storage  and  demurrage  charges,  345. 
drawbars,  Safety  Appliance  Act,  Ch.  XLVI,  1376-1384. 

see  title   Drawbars. 
electric   interurban   railroads   subject   to    Interstate   Commerce   Act, 

engaging  in  interstate  commerce,  233. 
Employers'  Liability  Act,  carriers  subject  to,  758. 
carrying  passengers  only,  754. 

general   rule   as   to   when   railroad   is   engaged   in   interstate   and 
foreign  commerce,  738. 
employes. 

Boiler  Inspection  Act,  employes  subject  to,  1491. 
compensation, 

Adamson  Eight-Hour  Wage  Law,  railroads  and  employes  excepted, 
1507. 


Index.  1985 

Railroads — Continued. 

employes — continued. 

reduction  of  wages  pending  report  of  commission  prohibited, 

1508. 
text,  1(574. 
increases,    oider    of    director    general    of    railroads,     1709-1734. 
supplementary  orders,  1756-176It. 
definition.  Boiler  Inspection  Act,   1498,  1635. 

Hours  of  Service  Act,  1633. 
free  passes,  prohibition  of  giving  of  passes  by  Hepburn  Act,  ex- 
ceptions, 181. 
prohibition  by  order  of  director  general  of  railroads,   1683. 
hours  of  service, 

Adamson  Law,  Ch.  LVI,   1507-1509. 

purpose,  scope  and  validity  of  Hours  of  Service  Act,  Ch.  LI,  1431- 
144G. 
excuses    and    exceptions,    1470-1486. 
limitations   upon   hours   of  service,   1447-1470. 
interstate  employment.  Employers'  Liability  Act, 
abandonment   of  work,   effect,   795. 
act   may  constitute   interstate   employment    in   one   relation   and 

not  in  another,  778. 
application  of  decisions  construing  Safety  Appliance  Act,  800. 
bridge  workers,  814. 
burden  of  proof  upon  defendant,  808. 
burden  of  proof  upon  plaintiff,  807. 
carpenters,  814. 
coal    for   engines,    dumping   into   chutes   and    tenders,    900. 

supplying  and  moving,  897. 
construction  and  repair  work,  Ch.  XXIV,  809-852. 
construction  work,  future  use  in  interstate  commerce,  810. 

repair  of  railroads,  distinction,  813. 
drainage,  excavating  ditches,  834. 
effect  of  employment  in  both  intrastate  and  interstate  commertr. 

733. 
employment    not    limited    to    actual    transportation    to    another 

state,  778. 
erection  of  foundation  for  new  bridge  under  old  bridge  used  tor 

interstate  commerce,  818. 
erroneous   decisions   holding   employment   to   be   interstate,   806. 
erroneous  decisions  holding  employment  to  be  intrastate,  803. 
express   company's   agent.    907. 

employment  by  railroad  and  express  company,  908. 
going  to  and  from  work,  employment  in  intrastate  and  interstate 
commerce,  790. 
employes  on  premises,   784, 
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iron  worker  carrying  material   to   repair   bridge,   815,   818. 

limitation  of  act  to  interstate  employes,  774. 

linemen,  repairing  telegraphs  and  telephones,  851. 

loading  and  unloading  freight,   901. 

mail,  handling  by  employes,  904. 

material  and  supplies,  procuring  for  interstate  trains,  894. 

miscellaneous  employes,  909. 

painters,  849. 

police  duties,  watchmen  and  detectives,  901. 

preparing  trains  for  interstate  movement,  860. 

))resumption,    781. 

prior    or   subsequent   employment   immaterial,    782. 

Pullman    employes,    908. 

rails,  handling  of  rails  by  employes,  826. 

removing   old   rails  and   storing  new   ones.    828. 
removing    bolts    from    timbers    taken    from    interstate    bridges, 

819. 
repairs, 

buildings,    depots     and    roundhouses,    employment    not    inter- 
state, 835. 

cars  and  engines,  841,  842,   843,  845,   847,  849. 

employment  not  interstate,  847. 

machine    shops,    roundhouses    and    other    buildings,    836,    840. 

sectionmen  and  track  laborers,  821. 

shopmen  in  terminal  yards,  843,  845,  847. 

tracks,  handling  ballast,   gravel,  etc.,   833. 

turntables,  824. 
survey  of  track  to  improve  road,  826. 
switching   crews,    891. 

cars   loaded    with    lumber   for   repair   and    construction    work. 
890. 

cars  to  be  loaded  with  interstate  freight,  881. 

"making  up"  and  "breaking  up"  trains  in  yards,  866. 

making  up  trains  of  other  companies.  891. 

moving  cars  between   interstate  journeys,  886. 

moving  intrastate  cars,  879. 

repair  of  loaded  cars,  885. 

termination  of  interstate   journey,   receipt  by   consignee,   884. 
switching  intrastate  cars  into   or  out  of  interstate   trains,  con- 
flicting decisions,  867. 

federal  control  under  United  States  decision,  871. 

test  in  determining  interstate  employment,  873,  877. 
temporary  cessation  of  work,  effect,  795. 

termination  of  interstate  status  by  delivery  of  cars  at  destina- 
tion, 887. 
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termination  o(    work,  sleeping  in  cars,   792. 

tests  adopted  by  United  States  Supreme  court,  779. 

ties,    laborers    handling    ties,    831. 

train  and  switching  crews,  Ch.  XXV,  853-893. 

trainmen,  beginning  and  end  of  federal  control,  86:{. 

return   trips  by   trains  carrying  out   interstate   freight.   8<;.o. 
trainmen  not  engaged   in    interstate   commerce,   857. 
trainmen   on   interstate   trains,   S53. 
transportation  of  enjploye's  own  jjioperty  not  subject  to  Federal 

Act,   796. 
weighing  cars  after  unloading,  883. 

wrecks,  removing  debris  and  constructing  temporary  tracks,  825. 
yard  clerks,  903. 
managing  trains,   validity  of  state   laws   requiring    full   crews,   alj- 

sence  of  federal  legislation,  92. 
negligence,  Employers'  Liability  Act. 
abolition  of  fellow-servant  rule,  912. 
acts  of  employes   and   defects  of  equipment  used   in    intrastate 

commerce,  as  cause  of  injury,  973. 
criterion   of   liability,   ordinary   care   of   railroads    required,    914. 
definition  by  United  States  Supreme  court,  926. 
determination  according  to  decisions  of  Federal  courts,  conflict 
of  decision,  928. 
final  decision  of  Supreme  court,  933. 
duty    imposed    by    Safety    Appliance    Act,    violation    causing    in- 
jury as  authorizing  recovery  under  Liability  Act,  921. 
evidence,  direct  or  positive  proof  not  required,  925. 

sufl^ciency  not  governed   by  decisions  of  state  courts,   949. 
evidence  held  not  to  show  actionable  negligence,  969. 
evidence  held  to  show  actionable  negligence,  962. 
injury   caused   by   servant   acting  within   .scope  of   employment 

necessity,  936. 
injury  or  death  due,    'in  whole  or  in  part."  to  negligence,  mean- 
ing of  phrase,  945. 
intrastate  employes  not  entitled  to  benefit  of  statute,  975. 
liability   of  railroad   for  acts   of  oflScers   and   employes,   statute 

not  limited  to  acts  of  fellow-servants    at  common  law.  924. 
minors,  prohibition  of  employment   by  state  laws,  effect   in   de- 
termining negligence,  950. 
presumption  of  negligence  created  by  state  statute,  applical.ilitv 
of  Mississippi  statute,  948. 
state  statute  not  applicable,  94ti. 
provision  imposing  liability  for  negligence,  912. 
proximate  cause,  carrier's  liability  for  injury  due  in  whole  or  in 
part  from  negligence.  955. 
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necessity,    942. 
proximate   cause   of   injury   due   solely  to   act   of   employes,   no 

recovery,  959,  961. 
res  ipsa  loquitur,  applicability  or  rule,  conflict  of  decisions,  951. 
violation   of  Safety  Appliance  Act,  evidence  of  negligence  not 
required,    1320. 
repairs,   movement   for   repairs,    relief   from   penalty,   liability    for 
personal  injuries  not  affected,  Safety  Appliance  Act,  1396. 
explosives,    interstate    transportation,    federal    control,    29S. 

regulations     for     transportation,     ('ommerce     Commission     may 

formulate,  655. 
text  of  federal  statute,  1676. 
express    companies    not    common    carriers    by    railroad.    Employers' 

Liability  Act,   757. 
federal    treasurers,    duties,   order    of    director    general    of   railroads, 

1772,   1774. 
fidelity    bonds,    charge    of    premiums,    order   of    director    general    of 

railroads,  1772. 
grab  irons,  see  Handhold.^. 
hand  brakes,  see  Brakes. 

carrier's  duty,  Safety  Appliance  Act,   Ch.  XLV,   1363-1375. 
headlights,  state  laws  superseded  by  Boiler  Inspection  Act,  as  amend- 
ed, 1500. 
validity  of  state  statutes  requiring  appliances  on  interstate  trains, 
97. 
industry   tracks,  order   of   director   general   of  railroads,    1696. 
inspection  of  locomotive  boilers,  rules  controlled  by  Commerce  Com- 
mission, 660. 
insurance,  order  of  director  general  of  railroads,  1705. 
interstate  commerce, 
applicability  of   Employers'   Liability  Act,   statutory   rules,   717. 
evidence   held   not    sufficient    to   show,   Employers'    Liability   Act, 

1224. 
industrial   railroads  engaged   in,   Safety  Appliance   Act,   1298. 
interurban    electric   railroads   engaged    in,    Safety    Appliance   Act, 

1296. 
method  of  proving  engagement  in,  railroad  employes.  Employers' 

Liability  Act,  1221,  1223. 
preparation,  switching  cars  in  yards,  application  of  Safety  Appli- 
ance Act,  1300. 
railroads  in  one  state  transporting  freight,  continuous   shipment 
without  traffic  agreement  with  other  carriers.  Safety  Appliance 
Act,  1293,  1294. 
re-billing  not  controlling   in   determining   character  of   shipment. 
Safety  Appliance  Act,  1301. 
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receipt    and    delivery    of    goods,    inclusion    in    iransijortalion,    212. 

reshipments  from  delivery,  interstate  character   of  shipment   noi 
changed.  Employers'   Liability  Act,  770. 

yatety  Appliance  Act,  Ch.  XLI,  1283-1305. 

transportation  for  expres.s  companies,  Safely  Appliance  Act,  1304. 

transportation  of  company  property  over  state  lines,  1304. 

transportation,    passing   through    another   state    to    point    in    same 
state.  Safety  Appliance  Act,  1298. 
Interstate  Commerce  Act,  carriers  subject  to,  201. 

act  not  applicable  to  all  interstate  commerce,  300. 

all  carriers  in  Alaska,  District  of  Columbia  and  territories,  205. 

common  arrangement  of  carrier  by  water  with  carrier  by  rail,  211. 

corporations   incorporated   in   foreign   countries,  260. 

express  companies,  255. 

federal    jurisdiction    over    water    carriers,    extension    by    Panama 
Canal  Act  of  1912,  218,  220. 

individuals  and  partnerships,  2fi0. 

logging  roads,  238. 

original  enactment,  fundamental  requirements,  152. 

preliminary  steps  toward  enactment,  CuUom  Committee,   149. 
Cullom   Committee's    report,   recommendation    of   bill,    150. 

private  car  lines,  240. 

sleeping  car  companies,  258. 
Interstate  Commerce  Commission,  necessity  of  National  Commission. 

enforcement  of  federal  regulations,  ()25. 
intoxicating  liquors,  prohibition  of  sale,  order  of  director  general  of 

railroads,  1777. 
investigation  of  accidents,  reports,  power  of  Commerce  Commission, 

663. 
knowledge  of  defect,  evidence  of  defect,  not  element  of  violation  of 

Safety  Appliance  Act,  1318. 
loss  and  damage,  initial  carrier's  liability,  carrier  affected  by  Cum- 
mins Amendment,  563. 

payment  of  claims,  order  of  director  general  of  railroads,  1779-1781. 
officers,  authority,  order  of  director  general  of  railroads,  1697. 
orders,  general  orders  of  director  general  of  railroads,  federal  control, 

1678-1783. 
orders  of   Interstate  Commerce  Commission,   boiler  inspection.   1640- 
1G88. 

safety  appliances,  1598-1632. 
prohibition  from  participation  in  elections,  order  of  director  general 

of  railroads,  1782. 
rates,  see  Ratks  as\>  Charges. 
receivers  of  railroads  subject  to  Employers'   Liability  Act.  756. 
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refrigerator   cars,    allowances   to   shippers   for   services   rendered   ia 
connection  with  transportation,  authority  of  Interstate  Commerce 
Commission,  Hepburn  Act,  180. 
regulations, 
federal  control,  scope,  historical  review,  effect  of   Interstate  Com- 
merce Act,  137. 
authority  of  Congress,  scope  of  power,  147. 

railroads  wholly   within  state,  character  of   transportation,   207. 
common  arrangement  for  transportation   with  other   carriers, 
immunity,  206. 
state  and  national  control  over  interstate  carriers  and  transporta- 
tion,   general    principles    determining,    illustration,    4.5. 
state  control, 

appliances  on  interstate  trains,  validity  of  statutes  requiring,  97. 
delivery  of  cars  for  interstate  shipment,  state  regulations  super- 
seded  by  Hepburn  Act,   75. 
full  crews,  power  of  state  to  regulate  employes  engaged  in  inter- 
state commerce,  absence  of  federal  legislation,  98. 
operation  of  trains  between  intrastate  points,  limitations  and  ex- 
ceptions to  power  of  state,  82. 
rates  of  carriers,  regulations  by  states  in  absence  of  federal  laws 

upheld,  61. 
speed  of  trains,  signals,  stopping  of  trains,  absence  of  legislation 
by  Congress,  86. 
invalidity  of  statute  as  to  speed  of  trains,  as  burdening  inter- 
state commerce,  88. 
switch  connections  with  private  side  tracks,  intrastate  business, 

77. 
taxes,  control    over   interstate   carriers   and   transportation,    gen- 
eral principles  determining,  illustration,  41. 
track  connections   for  interchange  of   traffic,  power   of  state   to 
compel  making  and  maintenance,  90. 
reports  of  accidents,  see  Rkpokts. 

reports,  power  of  Interstate  Commerce  Commission,  monthly  reports 
showing  violation  of,  Hours  of  Service  Act,  1440. 
weekly  cash  report,  order  of  director  general  of  railroads,  1750. 
route  of  interstate  freight,  duty  of  carriers  to  route  as  directed  by 

shippers,  amendment  to  Interstate  Commerce  Act,  193. 
running  boards,  carrier's  duty,  Safety  Appliance  Act,  Ch.  XLV,  1363- 

1375.. 
safety  appliances,  see  Safety  Appliance  Act. 

duty   to    exercise   ordinary    care.    Employers'    Liability    Act,     914, 
927. 
custom  of  other  railroads  not  conclusive  as  to  care  exercised,  927. 
power  of  Interstate  Commerce  Commission,  062. 
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state    control,    validity    ol    .statutes    requirinj^    appliances   on    inter- 
state trains,  97. 
sale  of  unclaimed  and  perishable  freight,  order  of  director  general  of 

railroads,    1771. 
shipments,  privileges,  order  of  director  general  of  railroads,  177.J. 
sill  steps,  carrier's  duty,  Safety  Appliance  Act,  Ch.  XLV,  1363-137.J. 
sleeping  car  companies  not  common  carriers  by  railroad.  Employers' 

Liability  Act,  7.^6. 
special  trains,  rates,  publication  and   filing,  changes  ijrohibited,  oral 

contracts  contravening  schedules  unlawful,  4.55. 
specific  railroads  affected,  order  for  increase  of  wages,  urder  of  direc- 
tor general  of  railroads,  1709-1734. 
stock  yards  companies,  interstate  status,  Safety  Appliance  Act,  1290. 
substitution  for  appliances  unlawful.  Safety  Appliance  Act,  1312. 
switch  connection  with  private  side  tracks  and  lateral  branch  lines, 

power  of  Interstate  Commerce  Commission  to  order,  Hepburn  Act, 

171. 
switch    connections,    power   of   Interstate    Commerce    Commission    to 
order,  655. 

service  at  ports,   imported  goods,  subject   to   Interstate  Commerce 
Act,  297. 

text  of  Interstate  Commerce  Act,  1516. 
switches,  discrimination,  cars,  placing  or  "spotting"  cars  for  certain 

shippers,  refusal  of  service  to  others,  Interstate  Commerce  Act,  373. 
telegraph  offices  operated  during  day  and  part  of  night,  limitations 

upon  hours  of  service,  1467. 
terminal  and  belt  railroads,  subjection  to  Interstate  Commerce  Act, 
234. 

interstate  status.  Safety  Appliance  Act,  1290. 
track  connections  for  interchange  of  traffic,  power  of  state  to  compel 

making  and  maintenance,  90. 
"transportation,"    private    car    lines    as    being   subject    to    Interstate 

Commerce  Act,  240. 
"use"  of  cars  and  "haul,"  distinction  eliminated  by  1903  Amendment. 

Safety  Appliance  Act,  1304. 
"used,"  extension  of  Safety  Appliance  Act  to  cars,  etc..  "used"  on  in- 
terstate highways,  1276. 
valuation  of  property  of  interstate  carriers,  duty  of  Interstate  Coni- 

merce  Commission  under  Act  of  1913.  195. 
vessels  or  ships  not  parts  of  railroad  systems,  Employers'  Liability 

Act,   754. 
violation  of  28-Hour  Live  Stock  Law,  penalties,  1489. 
war,  commodities  essential  to  national  defense.  President  authorized 
to  direct  movement  of,  198. 

federal  control  during  war  with  Germany,  penalty  for  violation  of 
federal  statute,  132. 
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termination   of  federal   control   under   statute,   133. 

water  lines,  Commerce  Commission  may  authorize  railroads  to  con- 
tinue ownership,  652. 

waybills,  order  of  director  general  of  railroads,  1688. 

Workmen's  Compensation  Act,  state  laws  superseded  by  Employers' 
Liability  Act,  extent,  726. 

Bates  and  charges, 

allowances  to  shippers  for  services  rendered,  authority  of  Interstate 

Commerce  Commission,  Hepburn  Act,  180,  653. 
baggage,  regulations  concerning  baggage  to  be  published,  444. 
cash  basis,  order  of  director  general  of  railroads,   1706. 

money  only  may  be  received  for  transportation  by  carriers.  Inter- 
state Commerce  Act,  479. 
promissory  notes  to  pay  freight  charges.  Illegality,  480. 
changes  prohibited,  text  of  Interstate  Commerce  Act,  1520. 
classification  of  freight, 

application   of  carload   rates,   goods   belonging   to   several   owners, 

charges  to  be  similar.  410. 
differential  between   carload   lots  and   lesser   amounts,   legality   of 
rates,  407. 
excessive  rates  prohibited,  409. 
differential  between  raw  material  and  manufactured  products,  no 
discrimination,    405. 
Commerce    Commission    without    jurisdiction    to    regulate,    Twenty- 
Eight-Hour  Live  Stock  Law,  659. 
common  law,  preferences  between  cities  and  localities   permitted,  374. 

publicity  and  permanency  of  rates  at  common  law,  431. 
damages  for  violation  of  Interstate  Commerce  Act, 
actions  for  overcharges  exceeding  scheduled  rates,  prosecution   in 

courts  without  determination  of  Commission,  494. 
arbitrary  sum  added  to  sale  price  to  cover  excessive  charges,  right 

of  shipper  to  reparation,  507,  508. 
award  by  Commission  as  bar  to  action  for  additional  damages,  over- 
charges, 513. 
award  by  commission,  maximum  rate   need  not  be  prescribed  by 

Commission,  519. 
excessive  rates,  courts  without  primary  jurisdiction  to  award  dam- 
ages, 492. 
findings  of  Commission  as  to  reasonableness  of  rates,  all  person.s 

benefited,  515. 
findings  of  fact  by  Commission  required,  award  of  damages  against 

carriers,  516. 
limitations,  complaints  for  damages,  filing  with  Commission  within 
two   years,   523. 

measure  of  damages,  unreasonable  rates  and  unlawful  discrimina- 
tion, 503. 
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misrouting  shipments,  award  ijy  Commission,  51.3. 

parties  entitled   to  damages,  excessive  freight  charges,  consignors 

and  consignees,  506. 
past   shipments   with   excessive   rates,   damages  not  automatically 

awarded,  509. 
state  courts,  actions  for  damages  under  section  eight  of  Interstate 
Commerce  Act  not  prosecuted  in  state  courts,  498. 
discrimination    in    rates, 

absorbing  switching  charges  at  one  point  and  refusing  ai  another, 
388. 

basing  point  system,  legality,  control  of  Interstate  Commerce  Com- 
mission, 380. 

carriers  not  participating  in   rates  to  favored  locality    not  guilty, 
385. 

cities  and  localities  entitled  to  benefit   of  natural   advantages,    In- 
terstate Commerce  Act,  378. 

coal  fields  served  by  different  carriers,  386. 

competition    between    localities,    qualifications    of   rule    permitting 
different  rates  based  on  competition,  384. 
rate   resulting  not   unreasonable,   382. 

definition  by  Interstate  Commerce  Act,  distinction  between  section 
two  and  clause  in  section  one  as  to  unreasonable  charges,  310. 
purpose   of   definition,    307. 
relation  and  distinction  between  section  two  and  three,  309. 

difference  in  amount  of  traffic  between  similar  localities,  discrimina- 
tory   rates  and  fares  prohibited,  384. 

difference  in  rates  based  upon  difference  in  service  not  discrimina- 
tory. Interstate  Commerce  Act,  326. 

difference  in  rates  for  wholesalers  and  retailers  prohibited.  Inter- 
state Commerce  Act,  328. 

different  conditions  affecting  transportation  of  similar  commodities, 
lumber  and  logs,  no  discrimination,  415. 

different  interstate  and   intrastate  rates  between   localities,  preju- 
dice resulting,  376. 

different   methods  of  loading  not  justification    for  different   rates. 
Interstate   Commerce   Act,   371. 

different  rates  in  opposite  directions  over  same  lines,  no  discrimina- 
tion, 387. 

different  uses  of  commodities,  different  rates  not  justified.   Inter- 
state Commerce  Act,  413. 

differentials   between    Atlantic   coast    cities,    competitors,    relations 
between  carriers,  Interstate  Commerce  Act,  390. 

differentials  between  cities  on  opposite  banks  of  rivers  crossed  by 
expensive  bridges,  reasonableness  of  rates.  395. 

group   rates,   establishment  and   maintenance   by   Interstate   Com- 
merce  Commission,    387. 

2  Control  Carriers— 60. 
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discrimination  in  rates — continued. 

higher  rates  to  one  point  than  to  another,  injustice,  375. 
increased  rates  on  branch  lines  parallel  to  main  line  permitted,  392. 
increased  rates  on  domestic  traffic,  export  traffic  between  ports  of 

entry  and  inland  points.  Interstate  Commerce  Act,  331,  332. 
industries  on   carrier's  own   lines,   preference   against  competitors 

on  other  railroads.  396. 
joint  rates,  abnormal  division  to  carriers.  Interstate  Commerce  Act, 

349. 
joint  rates  between   two  localities   similarly   situated,   prohibition 

by  Interstate  Commerce  Act,  389. 
joint  through  rates,  divisions  to  tap  lines  or  logging  roads,  Inter- 
state Commerce  Act,  349. 
'like  traffic,"  wheat  and  coarse  grain,  different  rates,  412. 
localities  entitled  to  non-discriminatory  rates,  Interstate  Commerce 

Act,  375. 
lumber  and  lumber  products,  discrimination  prohibited,  414. 
oil  shipped  in  barrels  and  in  tank  cars,  justifiable  discrimination. 

414. 
part  of  through  rates  lower  than  local  rates  between  same  points 

not  discriminatory,  392. 
passenger  tickets, 

additional   fare   from    passengers   without   tickets,  collection   not 

unlawful,   419. 
control   of   Interstate    Commerce    Commission    over   mileage,    ex- 
cursion and  commutation  passenger  tickets,  421. 
regulations  as  to  commutation  tickets  must  not  discriminate  be- 
tween classes  of  persons,  428. 
sale  of  number  of  tickets  at  less  than  for  single  passenger,  422. 
distinction  between  wholesale  rates  in  passenger  and  freight 

traffic.  425. 
limitation  to  particular  classes  of  persons  unlawful,  425. 
settlers,  lower  rates  to  settlers,  legality,  421. 
transcontinental   passenger  fare,  discrimination   as  affecting  in- 
termediate   localities,   428. 
prohibition.  Interstate  Commerce  Act,  text,   1517. 
reasonableness  of  rates,  presumption,  illegality  if  another  locality 

is  prejudiced,  379. 
rebilling  and  reshipping  grain,  denial  of  privilege  to  other  cities, 

unlawful  discrimination,  393. 
reduced   rates   for  shipments   by   train  loads,  small   shippers   sub- 
jected to  undue  disadvantage.  Interstate  Commerce  Act,  330. 
reduced   rates   on   returned   shipments,   illegality,   refusal   of  ship- 
ment by  consignee,  416. 
stopping  carload  shipments  en  route  to  finish  loading,  ?A)7. 
transit  privilege,  extension   over  twelve   months   unreasonable,  ex 
ceptions.  Interstate  Commerce  Act,  357. 
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Elkins  Act,  1553. 

equality  between  coniiuunities  under  similar  conditions  required,  In- 
terstate Commerce  Act,  :i74. 
extension  by  Interstate  Commerce  Commission,  1518. 
filing  and  publication  of  interstate  rates,  Ch.  XIII,  430-483. 

absence   of  joint    rate   over  through   route,  separately   established 

rates    to  be  published,  481. 
changes   prohibited.   449. 

defenses  of  estoppel   and    waiver   not   available,   actions   against 

shippers  for  under  charges,  470. 
oral   contracts   contravening  schedules  unlawful,   455. 
private  duties  of  carriers,  482. 

thirty  days'  notice  to  Interstate  Commerce  Commission,  448. 
transit  and  special  services  governed  by  published  rules,  453. 
collection  of  scheduled   rates,  counterclaim   for  damages   to  goods 

prohibited,  475. 
collection  of  scheduled  rates  mandatory,  4(i(;. 

illustrations,  4t)9. 
courts  bound  by  published  rates  until  set  aside  liy  Interstate  Com- 
merce ('ommission,  4(j2. 
damages  for  collection  of  rates  in  excess  of  scheduled  rate  by  ship- 
per, 479. 

damages  for  failure  to  post  rates  not  recoverable,  475,  478. 
demurrage    charges    to    be    filed    with    Interstate    Commerce    Com- 
mission, 448. 
Interstate  Commerce  Act  mandatory,  437. 
necessary  steps  to  legality,  posting  not  essential,  439. 
necessity  to  prevent  discrimination,  431. 

penalty  for  making  erroneous  (luoiation  of  rate,  damage  to  shipper 
473. 

presumption  of  knowledge  of  published  schedules  by  shippers  and 
passengers,  460. 

privileges  furnished  shippers  and  not  specified  in  schedule  unlaw- 
ful, 444. 

refunds  prohibited,  forwarders  as  shippers  within  provisions  pro- 
hibiting refunds,   454. 

schedules,  essentials  of  schedules  filed  with  Commission  as  to  rates 
441. 

through  rate  consisting  of  sum  of  local  rates,  application  of  rates 

in  effect  on  day  of  shipment,  482. 
vehicles  on  railroad  ferries,  rates  for  passage  to  be  filed,  483. 

form  of  schedule.  Commerce  Commission  may  prescribe.  653. 

free  transportation  of  destitute  persons,  reduced  rates  for  transporta- 
tion of  poor  persons,  disabled  soldiers,  etc..  Amendment  of  18S9  to 
Interstate  Commerce  Act.  161. 
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general  orders  of  director  general  of  railroads,  federal  control,  1679. 
increase,  order  of  director  general  of  railroads,  1735-1748. 
Interstate  Commerce  Act. 

Amendment    of    1S89,   mandamus    rendered    available   to    shippers. 

159. 
amendments  and  additions  to  statute  by  Mann-Elkins  Act,  187. 
cause  for  enactment,  decision  limiting  state's  power  of  regulation 
to  intrastate  commerce,  146. 
inadequacy  of  common  law  remedies,  141. 
regulation  of  rates,  futile  attempts  of  states.  145. 
construction  and  interpretation,  155. 
extension  of  power  of  Interstate  Commerce  Commission  and  scope 

of  act,  by  Hepburn  Act,  166. 
Interstate  Commerce  Commission  not  authorized  to  prescribe  rates 

under  original  act,  156. 
penalties  for  violation  of  act.  Amendment  of  1889,  160. 
purpose  of  original  enactment,  reasonableness  of  rates,  prevention 
of  discrimination,  154. 
interstate  transportation,  all  stages  of  shipment,  regulation  of  ter- 
minal charges,  services   and  facilities,  283. 
long  and  short  haul  provision,  amendment  to   Interstate  Commerce 
Act,  191. 
reduced   rates   for  longer   than   for   shorter   distance,   Commission 
may  authorize,  651. 
loss   and    damage,   initial   carrier's    liability,   limitation    of   liability, 
validity  as   to   property  other  than  live   stock,    Cummins   Amend- 
ments, 567. 
maximum    rates    to    and    from    ports,    establishment    by    Commerce 

Commission,  659. 
power   of  Interstate  Commerce   Commission   to   prescribe,   638. 

through  routes  and  joint  rates,  176. 
prohibition  of  filing  increases  without  approval  of  Commission,  642. 
prohibition    of    rebates    and    discrimination,    amendment    to    Inter- 
state Commerce  Act,  Elkins  Act  of  1903,  164. 
publication  of  rates,  see  ante  this  title,  Filing  and  Pum.it'ATioN. 
reasonableness,  text  of  Interstate  Commerce  Act,  1514. 
rebates.  Interstate   Commerce  Act,  causes  leading  to  enactment  of 

original  act,  139. 
reduced  rates  for  longer  than  for  shorter  distance.  Commission  may 

authorize,  651. 
reduction  to  meet  water   competition,   increase   subject   to   approval 

of  Commission,  658. 
regulations  of  Congress,  intrastate  subject  matters,  valid  regulations, 

54. 
services   rendered    by    shippers,    control    of    Commerce    Commission, 
653. 
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state  control, 

intrastate  transportation,  power  to  fix,  71. 

regulations  by  states  in  absence  of  federal  laws  held  invalid.  64. 

regulations  by  states  in  absence  of  federal  laws  upheld,  61. 

state    statutes    superseded    by   rates    under   Interstate    Commerce 
Act,  validity  of  rates  as  to  intrastate  shipments,  78. 
suspension    of    advance    by    Interstate    Commerce    Commission,    in- 
vestigation, 639. 

power  of  Interstate  Commerce  Commission,  amendment  to  act,  190. 
suspension  of  tariff  schedules,  form  of  application.  Interstate  Com- 
merce  Commission,   675. 
suspension,  text  of  Interstate  Commerce  Act,  1530. 
telegraph  companies,  state   laws   superseded   l)y  federal  control    un- 
der Interstate  Commerce  Act,   248. 
text  of  Interstate  Commerce  Act,  1522. 

through  routes  and  joint  rates,  authority  of  Commerce  Commission 
to  prescribe,  176,  646. 

rail   and  water  lines,   648. 

statute   compelling  establishment   by    carriers,    validity,    CA4. 

transportation  to  foreign  countries,  649. 
tickets,    increase    of   fares,    order    of   director    general    of    railroads, 

1740. 
transportation  by  water,  power  of  state  to  establish  rates,  absence 

of  federal  legislation,  94. 
transportation    from    United    States    to   adjacent    foreign    countries. 

carriers  subject  to  Interstate  Commerce  Act,  210. 
war.  federal  control  and  compensation  of  carriers  during  war  with 
Germany,  purpose  of  enactment,  115. 

rates  for  transportation,  authority  of  President  to  fix,  128. 
weighing  of  shipments  of  freight,   federal  control  under  Interstate 

Commerce  Act,  290. 

Beal  estate, 
valuation  of  property  of  interstate  carriers,  duty  of  Interstate  Com- 
merce Commission,  under  Act  of  1913.  195. 

Rebate, 

see  Discrimination. 

Receivers, 

Ash  Pan  Act,  receivers  as  "common  carriers,"  1503. 
subjection  to  Employers'  Liability  Act,  756. 
subjection  to  Interstate  Commerce  Act,  259. 
text   of  statute,   1539. 

Records, 

control  of  Commerce  Commission,  656. 
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interstate  commerce,  method  of  proving  engagement  in,  Employers' 
Liability  Act,  1221. 
orders  of  Interstate  Commerce  Commission,  1220. 

Refrigerator  cars, 

common   carriers,   private   car  lines,   subjection   to   Interstate   Com- 
merce Act,  240. 
elements  of  interstate  transportation,   refrigeration   and   ventilation 
of  cars,  291. 
special  preparation  of  freight   cars   for  sliipment,  duties  of  ship- 
pers, 287. 
employes   engaged    in    interstate    commerce,    material    and    supplies, 
procuring   for   interstate   trains,   Employers'    Liability   Act,   894. 
switching   crews,   cars   to   be   loaded   with    interstate   freight.   Em- 
ployers' Liability  Act,  881. 
"transportation,"  definition  of  term  as  used  in  Interstate  Commerce 
Act,  300. 

Rehearing, 

Interstate  Commerce  Commission,  text  of  statute,  1534. 
petition,  approved  form,  1587. 
rules  of  Commission,  1583. 

Release, 

compensation  of  carriers,  money  only  may  be  received  for  transporta- 
tion, Interstate  Commerce  Act,  479. 

contracts,    prohibition    of    Employers'    Liability    Act,    limitation    of 
statute  to  employes  of  carrier,  1134. 
release  not  a  contract  within  statute,  1135. 

Relief, 

Hours  of  Service    Act,  duty  to   substitute   crews,  prevention  of  ex- 
cessive hours,  1454. 
when  statute  is   not  applicable,   1471. 

Remedies, 

see  Actions. 

procedure  before  Interstate  Commerce  Commission,  Ch.  XX,  r)()4-68!). 

Removal  of  causes, 

actions  in  state  courts  not  removable  to  Federal  court.s,  Employers' 

Liability   Act,    1148. 
loss  and   damage   to   interstate   shipments,  initial   carrier's  liability, 

Carmack  Amendment,  removal  of  actions  in  state  courts,  549. 
petition    not    stating    cause    of    action    under    Employers'    Liability 

Act  although  so  intended,  1152. 
petition    stating   cause   of   action    under    state    and    federal    statutes, 

Employers'  Liability  Act,  1149,  1150. 
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verdicts,  number  of  jurors,  state  laws  i)erniitting  verdict  by  less 
than  twelve,  validity  in  actions  under  Employers'  Liability  Act, 
1236. 

Repairs, 

air  brakes,  duty  to  repair  absolute.  Safety  Appliance  Act,  133.S. 
appliances,  duties  imposed  by  Safety  Appliance  Act.  appliances  must 

be  operative,  1324. 
assumption    of    risk,    ordinaiy,    known    and    obvious    risks    assumed. 

exceptions,  promise  to  repair.  Employers'   Liability  Act,  992. 
automatic   couplers,    instructions   as    to    violation    of   statute.   Safety 

Appliance  Act,  1361. 
burden  of  proof  upon  carrier,  movement  of  cars  for  repairs,  Safety 

Appliance  Act,  1391. 
cars,   application   of   Safety  Appliance   Act,    1316,    1318. 
defective  cars  containing  live  stock  or  perishable  freight,  moving 

with  chains,  1397. 
defective    cars,    movement,    law    prior    to    amendment    of    Safety 

Appliance   Act,    1398. 
exception  from  requirements  of  Safety  Appliance  Act,   1385. 
cars   on    interurban    railroads    moving  over   street    railroads,    no 

exemption,  1397. 
"necessary    movements''    for    repairs,    1386. 
strict    construction    of    exceptions,    1396. 
interstate    commerce,    car    on    switching    track    for    repairs.    Safety 

Appliance  Act,  1302. 
interstate  employes.  Employers'  Liability  Act, 
carpenters,    814. 

drainage,  excavating  ditches.  834. 

erroneous  decisions  holding  employment  to  be  intrastate,  803. 
method  of  proving  engagement  in  interstate  commerce,  1223. 
removing  bolts  from  timbers  taken  from  interstate  bridges,  819. 
repair  and  machine   shops,  roundhouses  and  other  buildings,  .S36. 

840. 
repair  of  cars  and  engines,  841. 

temporary   delay,    842. 
repair  of  cars  by  shopmen  in   terminal  yards,  843,  845,  847. 
repair  of  cars,  employment  not  interstate,  847. 
repair  of  engines  in  roundhouses,  843,  845,  847. 
repairing  side  tracks,  spurs  and  switches,  823. 
survey  of  track  to  improve  road,  826. 

switching  crews,  cars  loaded  with  lumber  for  repair  and  construc- 
tion work,  890. 
switching  crews,   illustrations,   891. 
movement    for    repairs,    relief    from    penalty,    liability    for    personal 

injuries   not    affected.    Safety   Appliance   Act.    1396. 
movement  from  repair  point  prohibited.  Safety  Appliance  Act,  1389, 
1390. 
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necessity  of  movement  for  repairs  as  question  of  fact,  Safety  Appli- 
ance Act,   1398. 

repair  of  cars  at  time  of  discovery  of  defect,  necessity.  Safety  Appli- 
ance Act,  1388. 

reports,  filing  sworn  reports  of  carriers.  Boiler  Inspection  Act,  1499. 

tracks,  "used,"  extension  of  Safety  Appliance  Act  to  cars,  etc.,  "used" 
on  interstate  highways,  1276. 

"use"  of  cars  and  "haul,"  distinction  eliminated  by  1903  Amend- 
ment,  Safety  Appliance  Act,   1304. 

Reports, 

accidents, 

damage  suits,  reports  not  to  be  used,  Boiler  Inspection  Act,  1498. 
Accident  Reports  Act,  1505. 

duties  of  carriers  under  Accident  Reports  Act,  1506. 

Federal  Accident  Reports    Act,   Ch.   LV,   1504-1506. 

filing   by   carriers,   Boiler   Inspection   Act,    1497. 

investigation,    power   of    Commerce    Commission,    663. 
Accident  Reports  Act,  1505. 

order  of  director  general  of  railroads,  1685. 

orders    of    Interstate    Commerce    Commission,    boiler    inspection, 
1648,  1665. 

publication  by  Interstate  Commerce  Commission,  Boiler  Inspection 
Act,   1498. 

text  of  federal   statute,   1672. 
accounts,    records    and     memoranda    of    interstate    carriers    under 

jurisdiction    of   Interstate   Commerce   Commission,    Hepburn   Act, 

185. 
annual    report    by    Chief    Inspector    to    Interstate    Commerce    Com- 
mission, Boiler  Inspection  Act,  1499. 
annual    reports    by    carriers,    Commerce    Commission    may    require, 

661. 
annual  reports  by  Commerce  Commission  required,  660. 
boiler  inspection,  orders  of  Interstate  Commerce  Commission,   1647. 
1665. 

text  of  statute,  1638. 
carriers,   text  of   Interstate   Commerce   Act,    1539. 
tiling,  sworn  reports  of  carriers.  Boiler  Inspection  Act,  1499. 
"foreign  commerce,"  definition.  Accident  Reports  Act,  1504. 
Hours  of  Service  Act,   power  of  Interstate  Commerce  Commission, 

monthly  reports  showing  violation  of  statute,  1440. 
Interstate    Commerce    Commission,    members,    authority    to    divide 
members  into  divisions,  631. 

publication   of  reports  of  Commission,   employment   of   assistants, 
Amendment  of  1889,  161, 

text  of  statute,  1528. 
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"interstate  commerce,"  definition.  Accident  Reports  Act,   1504. 
monthly    reports    by    carriers    to    Commerce    Commission    required, 

661. 
orders  of  Interstate  Commerce  Commission,  boiler  inspection,  1665. 
penalty,  failure  to  make  report  within  thirty  days  after  end  of  each 

month,  Accident  Reports  Act,  1505. 
schedules,    contracts    and    annual    reports,    filing    with    (.'ommission, 

public  records  as  prima  facie  evidence,  680. 
valuation  of  carriers,  text  of  Interstate  Commerce  Act,  15o6. 
weekly  cash  roitort,  order  of  director  general   of  railroads,  1705. 

Bes  ad  judicata, 

see  FoKMKU  Ao.irnuATiov. 

Rest, 

Hours  of  Service  Act,  continuity,  breaking  of,  relief  frf)m  duty  for 
definite  period,  145,^. 

Rivers, 

rates,  discrimination,  basing  point  system,  legality,  control  of  Inter- 
state Commerce  Commission,  380. 
municipalities  on  opposite  banks  of  rivers,  see  Rates  and  Charges. 

Rivets, 

boiler  inspection,  orders  of  Interstate  Commerce  Commission,  1642. 

Roundhouses, 

interstate  employes.  Employers'  Liability  Act,  836,  840. 
going  to  and  from  work,  employes  on  premises,  784. 
repair  of  buildings  not  interstate  commerce,  835. 
repair  of  engines  in  roundhouses,  843,  845,  847. 

employment  not  interstate,  847. 
repairing   turntables,    824. 
trainmen,  beginning  and  end  of  federal  control,  863. 

Rules, 

see  Oedebs. 

answers,  rules  of  Commerce  Commission,   676. 

Boiler  Inspection  Act,  rules  and   regulations,  adoption   and  enforce- 
ment, 1495. 
rules   controlled   by   Commerce   Commission,   660. 
violation  of  statute,  penalties,  1498. 
contracts,    prohibition    of    Employers'    Liability    Act,    limitation    of 
statute  to  employes  of  carriers,  1134. 
statutory  provisions,   1131. 
validity,  1132. 
explosives,  transportation,  text  of  federal  statute.  1676. 
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headlights,  state  laws  superseded  by  Boiler  Inspection  Act  as  amend- 
ed, 1500. 
judicial    notice,   orders  of   Interstate   Commerce   Commission,   action 

under  Safety  Appliance  Act,  1422. 
prohibiting  going  between  moving  cars,  effect.  Safety  Appliance  Act. 

140S. 
rules   of  procedure,   power   of   Commerce   Commission    to    formulate, 

671. 
Running  boards, 
carrier's  duty,  Safety  Appliance  Act.  Ch.   XI. V.  1:!(;:m:'.7.^j. 

duty  to  furnish  mandatory,  1368. 

extent  of  requirement  of  act,  1372. 

illustrations,  violation  of  act,  1372. 

Interstate     Commerce     Commission,      purpose     of     Congress     in 
authorizing  Commission  to  prescribe  standard   equipment,   1375. 
maintenance  as  well  as  equipment,  1368,  1371. 

necessity,  1365. 

effect  of  order  of  Interstate  Commerce  Commission,  1373. 
foreign  and  domestic  cars,  no  distinction,  1367. 

orders  of  Interstate  Commerce  Commission,  1600. 

S. 

Safety  Appliance  Act, 

action  for  penalties,  procedure  controlled  by  state  rules,  1419. 
actions  for  personal  injuries,  enforcement  in  state  courts,   1416. 
interstate  employment  not  alleged,  submission  of  case  not  error, 

1421. 
petition  need  not  refer  to  statute,  1420. 
plaintiff  not  required  to  negative  proviso,  1420. 
pleading  use  of  car  in  interstate  commerce,  1421. 
similarity    to   actions   for  penalties,    1313. 
violation  in  different  relation  not  actionable,  1318. 
agitation  for  safety  appliances  on  all  cars,  1260. 
air  brakes, 

duty  to  repair  absolute,  1338. 

failure  to  equip  with,  contributory  negligence  as  defense,  1409. 

former  and   present  requirements,  1328. 

movements    between    yards    as   distinguished    from    movements   in 

yards,  transfer  trains,  1331. 
necessity,  interurban  electric  trains,  1332. 
necessity  of  operation,  hand  brakes  prohibited,  1334. 
order  of  Commerce  Commission  increasing  percentage  of  cars  to  be 

equipped  with  air  brakes,  1258. 
recovery  for  injury  caused  by  collision,  failure  of  brakes  to  work, 

1333, 
statute  not  applicable  to  switching,  1329. 
statutory  requirements,   Ch.  XLIII,   1328-1338. 
"trains"    within   statute,   what   constitutes,   1330. 
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amendments,  necessity,  connecting  steam  liose  not  part  of  couplinfr. 

1353. 
Amendments  of  l!iu:i,   suininary,    1259. 
application  of  statute   to  all   cars,   1351. 

application   of  statute   to  cou|)linK  as    well   as   uncoupling.   1352. 

common    law    rule,    carrier's    liability,    1252. 

defect  as   offense,   use   of   coupler  not   necessary,    1300. 

defect   as   prqximate    cause   of   injury,    1361. 

defects,   1341. 

failure  of  pin  lifter  to  open  knuckles,  1360. 

different  patterns  of  couplers,  eftect,  1350. 

emi)loyes    between    cars    for    other    purposes,    pnjxlmate    cause   of 
injury,  1348. 

employes    entitled    to    protection    of    statute,    pioximate    cause    of 
injury,  1345. 

futility    of    state    legislation    requiring    automatic    couplers.    1251. 

injury  to   employes   on   duty,   violation   of   statute   not  actionable, 
1347. 

instructions    as    to    violation    of   statute,    1361, 

lever  on  other  side  of  car,  availability  of  lever,  no  defense,  1358. 

necessity  at  both  ends  of  cars,  1354,  1355. 

necessity,  engine  and  tender,  coupler  not  required.  1360. 

object  of  Congress  in  requiring,  1340. 

preparation    for    coupling,    regulation,    1357. 

provision  of  act,  1340. 

statutory  requirements,  Ch.  XLIV,  1339-1362. 

steam  hose  not  part  of  coupling,  1353. 

switching,   necessity   of   couplers,   1351. 

trainmen    on  top  of  cars  protected,  1346. 

trolley  cars,   couplers   not   required,   1356. 

violation  of  statute,  failure  of  coupler  to   work  under  all  circum- 
stances as  violation,  1343. 
assignment,  duties  imposed   by  statute  not  assignal)le,   1325. 
assumption  of  risk,  Ch.  XLVIII,  1400-1415. 

defense   not   available,   violation    of  act,   action    under    Employer.s* 
Liability  Act,  1008. 

distinction  from  contributory  negligence,  1403. 

no  defense,  violation  of  act,  1400. 

two   distinct  acts   of  negligence,  right   to   instructions.    1402. 
automatic   couplers, 

actions  for  injuries,  exhibition  of  model   couplers.   1362. 
belt  lines,  interstate  status,  1290. 
Eoiler  Inspection  Act,  duty  created,  nature,  1496. 

extension  of  statute.  Amendment  of  1915,   1499. 
brakes,  see  title  Bk.vkks. 

common  law  rule,  carrier's  liability,  1252. 
burden  of  proof,  penalties,  action  for  recovery,  1426. 
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carriers,  requirements  as  to  interstate  character  prior  to  1903  Amend- 
ment, 1286. 
cars  and  vehicles  subject  to  statute,  1280. 

exemption  from  act,  cars  not  subject  to  state  laws,  1398. 
hauling  cars  with  defective  appliances  over  other  railroads,  pen- 
alty, 1282. 
interstate  character,  cars  hauled  in  interstate  trains,  1299. 
car  on  switching  track  for  repairs,  1302. 
dining  car  used  for  interstate  train  on  siding,  1303. 
hauling  empty  cars  over  state  lines,  1301. 
requirement  as  to  interstate  character,  not  necessary  since  1903 

Amendment,  1287. 
requirement  as  to  interstate  character  prior  to  1903  Amendment, 

1286. 
use  in  interstate  traffic,   materiality,  Employers'   Liability  Act, 
1288. 
intrastate  and  interstate  cars,  inclusion  by  Safety  Appliance  Act,  as 

amended,  1270. 
intrastate  cars,  relation  to  interstate  commerce,  1274. 
use  on  tracks  other  than  main  lines,  1277. 
validity  of  amendment  including,  1273. 
liability  of  railroad  for  condition  of  foreign  cars,  1325. 
no  distinction  between  passenger  and  freight  cars.  1277. 
causes  of  enactment  of  original  Safety  Appliance  Act,  1253. 
common  carriers,  application  of  act  to  railroads  which  are  common 

carriers,  1285. 
compliance  with,  order  of  director  general  of  railroads,  1685. 
construction  of  act,  1266. 
custom  of  railroad,  effect  in  consti'uing,  1267. 
federal  decisions  controlling,  1267. 
rules  as  to  criminal  statutes  not  applicable,  1266. 
contracts,  duties  imposed  by  statutes  cannot  be  evaded  by  contract, 

1323. 
contributory  negligence,  Ch.  XLVIII,  1400-1415. 

application  of  state  statutes  abolishing  defense,  1407. 
choosing  dangerous  way  to  uncouple  cars,  instructions  held  erro- 
neous, 1412. 
defense  prior  to  enactment  of  Employers'  Liability  Act,  1404. 
distinction  from  assumption  of  risk,  1403. 
effect  of  Employers'  Liability  Act,  defense  abolished,   1406. 
employe  engaged  in  intrastate  commerce,  1406. 
matter  of  law,  choosing  dangerous  way  to  uncouple  cars,  safe  meth- 
od available,  1409. 
going  between  cars  to  uncouple,  employe  held  not  negligent,  1414. 
no  air  brakes  on  logging  trains,  1409. 
question  of  fact,  1414. 
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defective  cars,  containing   live  .stock  or   perishable   freight,  moving 
with  chains,  1397. 
movement,  law  prior  to  amendment,  1398. 

right  of  carrier   to   refuse   defective   cars   sup[)lied   by   connecting 
lines,  1326. 
defects,  care  and  diligence  in  discovering  and  repairing  no  defense  to 
action,  1319. 
employes'  act  causing  appliance  to  become  defective  no  defense, 
1325. 
defects  of  original  act,  difficulty  in  enforcement.  12.57. 
distinction  from  Employers'  Liability  Act,  intrastate  commerce,  1268. 
District  of  Columbia,  application  of  act,  1269. 
drawbars,  Ch.  XT>VI,  1376-1384. 

height,  decisions  as  to  requirements  of  law,  1378. 
delegation  of  authority  as  to  height,  validity.  1280. 
duty  not  to  be  delegated  or  evaded,  1382. 
instructions  erroneous  under  old  and  new  orders  of  Interstate 

Commerce  Commission.  1379. 
instructions  erroneous  under  old  order  of  Interstate  Commerce 

Commission,  correctness  under  new  order,  1379. 
orders  of  Interstate  Commerce  Commission,  12-57.  1261,  1376,  1377. 
necessity,  application  of  act  to  locomotives,  1380. 
repair  of  cars,  right  to  move  in  revenue  trains  or  with  other  cars. 
Safety  Appliance  Act,  1391. 
Employers'   Liability  Act,   remedies,  limitation   to   employes  of   rail- 
roads, 729. 
employes  engaged  in  interstate  commerce  under  Employers'  Liability 
Act,  application  of  decisions  construing  Safety  Appliance  Act,  800. 
employes  of  interstate  carriers,  federal  and  state  control,  hours  of 

service,  1432. 
exception    from    statute,    cars    and    movements    of   cars,    Ch.    XLVH, 
1385-1389. 
cars  on  interurban  railroads  moving  over  street  railroads,  no  ex- 
emption,  1397. 
statutory    jirovision,    1385. 
strict  construction  of  exceptions,  1396. 
excuse,   inconvenience  and   impracticability  not  excuse   for  violation 

of  act,  1323. 
grab  irons, 
certain  grab  irons  required,  1365. 

necessity,  foreign  and  domestic  cars,  no  distinction,  1367. 
provision  of  act,  extension,  1364. 

use  for  other  purposes  than  coupling,  protection  of  act.  1366. 
hand   brakes, 

application  of  act,  switching,  1372. 

duty  of  carriers,  niaintonance  as  well  as  equipment,  necessity.  1368. 
1371. 
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duty  to  furnish  mandatory.   1368. 

Interstate  Commerce  Commission,  purpose  of  Congress  in  authoriz- 
ing Commission  to  prescribe  standard  equipment,  1375. 

necessity,   1365. 

effect  of  order  of  Interstate  Commerce  Commission.  1373. 
foreign  and  domestic  cars,  no  distinction,  1367. 
handholds, 

duty  to  furnish  mandatory.   1368. 

extent  of  requirement  of  act,  1372. 

Interstate  Commerce  Commission,  purpose  of  Congress  in  authoriz- 
ing Commission   to   prescribe   standard   equipment,   1375. 

necessity,  effect  of  order  of  Interstate  Commerce  Commission,  1373. 
foreign  and  domestic  cars,  no  distinction,  1367. 

requirement  of  original  act,  1363. 

substitutes    unlawful,    1367. 
historical   review    of   original    statute,    amendments   and    orders,   Ch. 

XXXIX,   1251-1263. 
interstate  commerce, 

carriers  engaged  in,  cars  used  in,  Ch.  XLI,  1283-1305. 

cars  hauled   in  interstate  trains,  1299. 

cars  on  switching  track  for  repairs,  1302. 

dining  car  used  for  interstate  train  on  siding,  1303. 

hauling  empty  cars  over  state  lines,  1301. 

industrial  railroads  engaged  in,  1298. 

interurban  electric  railroads  engaged  in,  1296. 

passing  through  another  state  to  point  in  same  state,  1298. 

preparation,  switching  cars  in  yards,  1300. 

railroads   in   one  state   transporting   freight,   continuous   shipment 
without   traffic   agreement   with   other   carriers,   1293,    1294. 

re-billing   not   controlling   in    determining   character   of   shipment, 
1301. 

transferring  cars  to  industrial  track,  1305. 

transportation   for   express   companies,    1304. 

transportation  of  company  property  over  state  lines,  1304. 

what  constitutes,  1284. 
Interstate   Commerce   Commission, 

authority   to   standardize   appliances.   Amendments   of    1910,    1260. 

orders,  1598-1632. 

purpose  of  Congress  in  authorizing  Commission  to  prescribe  stand- 
ard  equipment,    1375. 

standardization  order  as  to  appliances,  1262. 
judicial  notice,  orders  of  Interstate  Commerce  Commission,  1422. 
knowledge  of  defect  not  required,  1371. 

evidence  of  defect  not  element  of  violation  of  statute,  1318. 

suit  not  barred,  1402. 
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ladders,  extent  ot  reciuiienient  of  act,  1:^72. 

Interstate  Commerce  (Commission,  purpose  ot  Congress  in  auihoriz- 
ing  Commission  to  prescribe  standard  equipment,  i:;75. 

necessity,   loG5. 
liability,  basis,  nature  and  extent,  Cli.  XLIl,  1306-1327. 
limitation  of  actions,  amendments  stating  new  cause  of  action,  pro- 
hibition, 142o. 

provision  of  Employers'  Liability  Act,  controlling  effect,  1422. 

state  statute,  effect  in  ab.sence  of  interstate  employment,  1423. 
maintenance  as  well  as  equipment,  necessity,  1368,  1371. 

appliances  must  be  operative,   1324. 

duty    to   maintain    appliances    in    secure    condition,    absolute    duty 
imposed,  1309. 
"necessary  movement"  for  repairs,  exception  from  Safety  Appliance 

Act,   1386. 
negligence,    duty    imposed    by    act,    violation   causing    injury    as    au- 
thorizing recovery  under  Employers'  Liability  Act,  921. 

evidence  held  not  to  show  actionable  negligence.  Employers'   Lia- 
bility Act,  973. 

evidence  of  negligence  not  required,  violation  of  statute,  1320. 

violation  of  statute  as  negligence  per  se,  1306. 
operation  of  appliances,   employe's   failure   to   operate  appliance   no 

offense,  1324. 
orders  of  Interstate  Commerce  Commission,  1598-1632. 

judicial  notice,  1422. 

necessity  for  appliances  not  affected  by  order,  1373. 
penalties,  actions  for,  Ch.  L,  1425-1427. 

burden   of   proof,    1426. 

recovery  not  criminal  action,  1425. 

remedy   for   recovery,    1425. 

violation  of  statute,  liability  for  each  car  hauled,  1425. 
pleading  and  practice,  actions  for  personal  injuries,  Ch.  XLIX,  1416- 

1424. 
Porto  Rico,  applicability  of  act,  1281. 

"preponderance  of  evidence,"   definition,   actions   for  penalties,   1427. 
provisions  of  original  act,  summary,  1255. 

proximate    cause,    defective    equipment    must    be    proximate    cause, 
action  for  damages,  1326. 

question  not  ordinarily  for  jury,  1327. 

recovery   prohibited    when    employe's   negligence   is   sole   cause   of 
injury,  1322. 
purpose  of  Congress  in  enacting  act,  1265. 
railroads,  limitation  of  Employers'  Liability  Act  to  railroads,  bridges. 

ferries  and  tracks  included,  739. 
remedial  provisions  not  limited  to  employes.  12G9. 
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repair  of  cars, 
application  of  remedial  features  of  statute,  1316,  1318. 
burden  of  proof  upon  carrier,  movement  of  cars  for  repairs,  1391. 
movement   for  repairs,   relief  from   penalty,  liability   for  personal 

injuries  not  affected,  1396. 
movement  from  repair  point  prohibited,  1389,  1390. 
necessity  of  movement  for  repairs  as  question  of  fact,  1398. 
right  to  move  in  revenue  trains  or  with  other  cars,   1391. 
time,  repair  at  time  of  discovery  of  defect,  necessity,  1388. 
rule  prohibiting  going  between  moving  cars,  effect,  1408. 
running  boards,  duty  of  carriers,  maintenance  as  well  as  equipment, 
necessity,   1368,  1371. 
duty  to  furnish  mandatory,  1368. 
extent  of  requirement  of  act,  1372. 
illustrations,  violation  of  act,  1372. 

Interstate  Commerce  Commission,  purpose  of  Congress  in  authoriz- 
ing Commission  to  prescribe  standard  equipment,  1375. 
necessity,  136.5. 

effect  of  order  of  Interstate  Commerce  Commission,  1373. 
foreign  and  domestic  cars  no  distinction,  1367. 
scope,   validity   and   construction   of   Safety  Appliance   Act,   Ch.   XL, 

1264-1282. 
sill  steps,  duty  to  furnish  mandatory,  13C8. 
extent  of  requirement  of  act,  1372. 

Interstate  Commerce  Commission,  purpose  of  Congress  in  authoriz- 
ing Commission  to  prescribe  standard  equipment.  ]373. 
necessity,  1365. 

effect  of  order  of  Interstate  Commerce  Commission,  1373. 
foreign  and  domestic  cars,  no  distinction,  1367. 
state  control,  appliances  on  interstate  trains,  regulation  of  heating 

and  operation,  validity  of  state  laws,  97. 
state  laws,  invalidity  as  to   cars  of  interstate  railroads,   1278. 
punishment  of  crime  against  two  sovereignties,  rule  not  applicable, 
1279. 
stock  yard  companies,  interstate  status,  1290. 
substitution  for  appliances  unlawful,  1312. 
terminal  railroads,  interstate  status,  1290. 
territories,  application  of  act,  1269. 
text  of  statute  as  amended,  1593-1597. 
"use"  of  cars  and  "haul,"  distinction  eliminated  by  1903  Amendment, 

1304. 
"used,"  extension  of  act  to  cars,  etc.,  "used"  on  interstate  highways, 

1276. 
validity  o,f  original  act,  1264. 

verdicts,  number  of  jurors,  state  laws  permitting  verdict  by  les.s 
than  twelve,  validity  in  actions  under  Employers'  Liability  Act, 
1236. 
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violation  of  act, 

contributory  negligence,  damages  not  reduced,  action  under  Em- 
ployers'   Liability   Act,    1048. 

death,  damages  recoverable  under  Employers'  Liability  Act,  com- 
pensatory damages,   measure,    1073. 

evidence  of  negligence  not  rtKiuired,  1320. 

negligence  per  se,  1306. 

petition  under  Federal  Employers'  Liability  Act,  necessity  of 
showing  injury  or  dcatli  under  conditions  described  in  statute, 
1170. 

Sales, 

freight  unclaimed  and   porislialde,  order  of  director  general  of  rail- 
roads, 1771. 

imports   from    foreign   states,   immunity    from    state   legislation,   pro- 
tection  of  commerce  clause.  10. 

"interstate  commerce"   defined,   lU. 

interstate  transportation,  change  of  destination  in  transit,  270. 
coal,   delivery   F.   O.   B.   at   mine   for  transportation  to   purchaser 

outride  of  state,  279. 
peddling   from    cars,    carriers    not  compelled    to    furnish    peddlin;? 

service,  299. 
transportation  from  one  state  to  another  as  element,  10,  13. 

intoxicating  liquors,  prohibition  of  sale,  order  of  director  general  of 
railroads,   1777. 

licenses,    immunity   from   state   legislation,   commencement   and   ter- 
mination of  protection  of  commerce  clause,  original  packages,  22. 

"original  package"  defined,  protection  of  Interstate  Commerce  Clause, 
24. 

purchasers  of  property  of  common  carriers,  subjection  to  Interstate 
Commerce  Act,  259. 

state  control  over  internal  affairs,  invalidity  of  federal  laws  and  regu- 
lations encroaching  upon  state's  power,  48. 

Schedules, 

baggage,  regulations  concerning  baggage  to  be  published,  444. 
rates, 

essentials  of  schedules,   441. 

form  of  schedule.  Commerce  Commission  may  prescribe,  653. 

publication  and  filing,  changes  prohibited,  449. 

oral  contracts  contravening  schedules   unlawful,   455. 

rules  of  Commerce  Commission  as  to  suspension,  1584. 

suspension  of  tariff  schedules,  form  of  application,  675. 
text  of  Interstate  Commerce  Act,  1519. 

Schools, 

pupils,  regulations  as  to  commutation  tickets  must  not  discriminate 
between  classes  of  persons,  428. 

2  Coiitml   Carrier;;' — 01. 
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Sectionman  injured  or  killed, 

Employers'   Liability   Act, 

assumption  of  risk,  distinction  from  contributory  negligence,  lOdG. 

employes  held  not  to  have  assumed  risk,  1026. 

instruction  applicable  to  evidence,  necessity  of  giving.  lOl.'i. 
engagement  in  interstate  commerce,  going  to  and  from  work,  em- 
ployes on   premises,  784. 

method  of  proving  engagement  in,  1223. 

rails,  removing  old  rails  and  storing  new  ones,  828. 

repairing  side  tracks,  spurs  and  switches,  823. 

repairing  tracks,  821. 

termination  of  work,  sleeping  in  cars,  792. 

ties,  laborers  handling  ties,  831. 
evidence  held  not  to  show  actionable  negligence,  971,  973. 
evidence    held  to  show  actionable  negligence,  962. 
injury  caused  by  servant  acting  within  scope  of  employment,  neces- 
sity,  936. 

Set-off  and  counterclaim, 

contracts,  prohibition  of  Employers'  Liability  Act,  statutory  pro- 
visions,   1131. 

rates,  publication  and  filing,  collection  of  scheduled  rates,  counter- 
claim for  damages  to  goods  prohibited,  475. 

Settlement, 

see  Compromise  and  Settlement. 
Sheep, 

see   A.M.\iAr,s. 
Shovel-cars, 

see  Cak.s. 
Signals, 

orders  of  Interstate  Commerce  Commission,  boiler  inspection,  1655. 

Sill  steps, 

carrier's  duty.  Safety  Appliance  Act,  Ch.  XLV.  1363-1375. 
duty  to  furnish  mandatory,  1368. 
extent  of  requirement  of  act,  1372. 

Interstate  Commerce  Commission,  purpose  of  Congress  in  authoriz- 
ing Commission  to  prescribe  standard  equipment,  1375. 
necessity,   1365. 

effect  of  order  of  Interstate  Commerce  Commission,   1373. 
foreign  and  domestic  cars,  no  distinction,  1367. 
order  of  Interstate  Commerce  Commission,  1601. 
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employes  engaged  in   iiilerstatc  coniiiiercc.  tiaininen.  IjeKinnliiK  .imi 
end  of  federal  control,  H;niployers'  Liability  Act,  863. 
termination  of  work,  sleeping  in  cars,  792. 
hours  of  service,  breaking  of  continuity,  brief  period;-;  off  duty,  n.'.o. 

Sleeping  car  companies, 

Employers'    Liability   Act, 

contracts,  prohibition  of  act,  1134. 

employes  engaged  in  interstate  commerce.  Pullman  (inployes,  908. 

sleeping  car  companies  not  included,  756. 
Interstate   Commerce   Act, 

act  not  applicable  to  all  interstate  commerce,  300. 

subjection  to  Hepburn  Amendment,  258. 
statutory  provision,  201. 

Soap, 

classification   of   freight,   preferences,   distinction    between    property, 
competition,  403. 

Soldiers, 

free  transportation.  Amendment  of  1889  to  Interstate  Commerce  Act, 
161. 
prohibition  of  giving  of  passes  by  Hepburn  Act,  exceptions.  181. 
text  of  Interstate  Commerce  Act,  1515. 

Stage-coach, 

Interstate  Commerce  Act  not  applicable  to  all  interstate  commerce, 
300. 

States, 

Employers'  Liability  Act,  jurisdiction  of  state  and  federal  courts,  Ch. 

XXXIV,  1145-1169. 
employes  of  interstate  carriers,   federal  and  state  control,   hours  of 

service,  1432. 
interstate   commerce,   see    I.\ti-:k.st.\tk   Co.mmkiue;     I.ntkastatk   Com- 

MKKCK. 

intoxicating  liquors,  regulation  of  shipment  by  states,  federal  statu- 
tory exceptions  establishing  power,  30. 
regulation  of  carriers, 

all  carriers  in  Alaska,  District  of  Columbia  and  territories  subject 

to  Interstate  Commerce  Act,  205. 
common  arrangement  by  ferry  company  with  carrier  by  rail,  sub- 
jection to  Interstate  Commerce  Act,  214. 
express  companies,  regulation  by  states  or  municipalities  invalid, 
interstate  commerce,  106. 
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States — Continued. 

regulation  of  carriers — continued. 

federal  control,  railroads  wholly  within  state,  common  arrangement 
for  transportation  with  other  carriers,  206. 

headlights,  state  laws  superseded  by  Boiler  Inspection  Act  as 
amended,  1500. 

imports  from  foreign  states,  immunity  from  state  legislation,  pro- 
tection of  commerce  clause,  16. 

invalidity  of  federal  laws  and  regulations  encroaching  upon  state's 
power,  48. 

loss  and  damage  to  property  carried,  state  laws  superseded  by 
Carmack  Amendment  to  Interstate  Commerce  Act,  79. 

operation  of  trains  between  intrastate  points,  limitations  and  ex- 
ceptions to  power  of  state,  82. 

payment  for  transportation  by  advertising,  invalidity  of  state  stat- 
ute, 81. 

rates  of  carriers,  regulations  in  absence  of  federal  laws  held  in- 
valid, 64. 
regulations  in  absence  of  federal  laws  upheld,  61. 

rates  specified  in  bill  of  lading,  state  statutes  superseded  by  rates 
under  Interstate  Commerce  Act,  validity  of  rates  as  to  intrastate 
shipment,  78. 

regulations  of  Congress,  intrastate  subject  matters,  valid  regula- 
tions, 54. 

safety  appliances,  invalidity  as  to  cars  of  interstate  railroads,  127^. 

speed  of  trains,  signals,  stopping  of  trains,  absence  of  legislation 
by  Congress,  86. 

state  and  national  government,  respective  powers,  Ch.  11,  35-107. 
general  principles  determining,  37,  41. 

switch  connections  with  private  side  tracks,  power  of  state  to  com- 
pel, intrastate  business,  77. 
Safety  Appliance  Act,  distinction  from  Employers'  Liability  Act,  in- 
trastate commerce,  1268. 

punishment  of  crime  against  two  sovereignties,  rule  not  applicable. 
1279. 
war,  control  of  carriers,  Ch.  Ill,  108-133. 

Station  agent, 

employes  engaged  in  interstate  commerce,  mail,  handling,  Employers' 
Liability  Act,  904. 

Statutes, 

appeal,   federal   question,   pleading   federal   act  and   submitting   case 
under  state  law,  federal  right  not  denied.  Employers'  Liability 
Act,  1165. 
pleading  of  federal  act,  statute  recjuiring,  no  denial  of  federal  right, 
Employers'  Liability  Act,  1167. 

Ash  Pan  Act,  Ch.  LIV,  1502-1503. 
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Wilson  Act, 

intoxicating  liciuors,   leKulalioii   of  sliiituient   by  states,   federal  sUt- 
iitory   pxcf'pf ions  estal)lishiiig  jiower,   oO. 
Wireless  telegraphy, 
carriers    subject    to    Interstate    ("omnierce    Act,    statutory    iirovision, 
201. 
telegraph,  telephone  and  calile  coiniianies  as  coniinon  carriers,  2i*i. 
"regulation"  of  interstate  and   foreign   commerce,  definition   and  ex- 
planation of  power,  14. 
Witnesses, 
accidents,  text  of  federal  statute.  1672. 

depositions,   power  of  Commerce  ('ommission    to   order.   1177. 
evidence,    admissibility,    testimony    of   widow    or   other   beneliciaries. 
determination    by    law    of   forum,    Employers'    Liability    Act,    1210. 
hearing  before  Commerce  (Commission,  method,  •■.77. 
Commission  may  compel  attendance  and  testimony,  679. 
power  to  summon  witnesses,  Amendment  of  1891,  161. 
testimony    before    Interstate   Commerce   Commission,    invalid    pro- 
vision of  statute  remedied  by  enactment  of  Compulsory  Testi- 
mony Act,  162. 
text  of  statute,  1526. 
investigation    by    Interstate    Commerce    Commission,    Accident    Re- 
ports  Act,   1505. 
rules  of  Interstate  Commerce  Commission,  1581. 
Workmen's  Compensation  Acts, 

■■dei)en(lency,"  damages  recoverable  by  next  of  kin,  Employers'  Lia 

bility  Act,  1106. 
state  laws  superseded  by  Employers'  Liability  Act,  extent,  726. 
Wrecks, 

employes  engaged  in  interstate  commerce,  removing  debris  and  con- 
structing temporary  tracks,  Employers'  Liability  Act,  825. 
Hours  of  Service  Act,  when  statute  is  not  applicable.  1471. 
additional    hours    of    service,    emergency,    insubordination    of    em- 
ploye  as   emergency,    1484. 
limitation,  employes  "on  duty,"  commencement  and  termination  of 
service,  1448. 
Writ  of  error, 
see  Appkal  and  Error. 

Y. 

Yard  clerk, 

employes  engaged  in  interstate  commerce.  Employers'  Liability  Act, 
903. 
Yardmen, 

Hours  of  Service  Act,  limitation  upon  hours  of  service,   1462. 

Z. 

Zones, 

rates,   discrimination,    group   rates,    establishment    and    maintenance, 
by  Interstate  Commerce  Commission,  387. 
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assumption  of  risk  under  Employers'  IJability  Act,  Cli.  XXVIH    978- 
1027. 

abolition  or  modififation  by  state  constitution  and  statutes    effect 

984. 
risks  assumed,  violation  ot  state  statutes  not  included,  1011. 
Bill  of  Lading  Act,  (.'h.  XVIII,  609-62.'J. 

origin  and  scope,  609. 
Boiler  Inspection  Act,  extension  of  statute.  Amendment  of  191;',,  1499. 
car  couplers,  futility  of  state  legislation  requiring  automatic  couplers 

1251. 
compensation  of  agents  employed   to  affect   legislation,   prohibition. 

order  of  director  general  of  railroads,  1682.  • 

construction,  exceptions,  strict  construction  of  exceptions.  Safety  Ap- 
pliance Act,  1396. 
exception  to  Hours  of  Service  Act,  buiden  of  proving  upon  carrier 
1486. 
carrier  must  exercise  high  degree  of  diligence,  1475. 
loss  and  damage  to  interstate  shipments,  initial  carrier's  liability, 
Carmack  Amendment,  federal  decisions,  controlling  effect  in  con- 
struing statute,  547. 
negligence,   violation   of   Safety   Appliance   Act,   evidence   of  neg- 
ligence not  required,  1320. 
Safety  Appliance  Act,  1266. 
custom  of  railroad,  effect  in  construing,  1267. 
federal  decisions  controlling,  1267.  * 

repair  of  cars,  right  to  mov^e  in  revenue  trains  or  with  other  cars 

1391. 
rules  as  to  criminal  statutes  not  applicable,  1266. 
contributory  negligence,  application  of  state  statutes  abolishing  de- 
fense, action  under  Safety  Appliance  Act,  1407. 
damages,  apportionment  under  Employers'  Liability  Act,  difference 

from  Georgia  Statute,  1038. 
modification  by  Employers'  Liability  Act,  purpose  of  Congress,  1034. 
pleading,   necessity,   determination   by  state   law.  Employers'    Lia- 
bility Act, -1050. 
death,  damages  recoverable  under  Employers'  Liability  Act,  pecuniary 
loss,  applicability  of  state  statute  entitling  father  to  earnings  ol 
children,  1126. 
state  statutes  limiting  amount  recoverable  not  applicable,  1124. 
district  inspectors,  duties,  enforcement  of  Boiler  Inspection  Act,  1494. 
drawbars,  statutory  requirements,  Safety  Appliance  Act,  Ch.  XLVl, 

1376-1384. 
election,  cause  of  action  under  state  law  and   Employers'  Liability 
Act,  motions  to  elect  under  Iowa  statute,  1229. 
time  of  sustaining  motion  to  elect,  1227. 
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Employers'  Liability  Act, 

beneficiaries,   Ch.  XXX.   1053-1060. 

carriers  subject  to,  Ch.  XXII,  738-773. 

construction,  decisions  of  federal  courts,  controlling  effect,  731. 

contracts  prohibited  by,  Ch.  XXXII,  1131-1136. 
application  to  existing  and  future  contracts,  1133. 

contributory  negligence  under,  Ch.  XXIX.  1028-1052. 

limitation  provisions.  Ch.  XXXIII,  1137-1144. 

negligence  under,  Ch.  XXVII,  911-977. 

purpose  of  Amendment  of  1910,  715. 

scope,  validity  and  effect,  Ch.  XXI,  689-737. 
Hours  of  Service  Act, 

construction  of  statute,  remedial  statute  to  be  liberally  construed, 
1443. 

excuses  and  exceptions,  1470-1486. 

limitations  upon  hours  of  service,  1447-1470. 

purpose,  scope  and  validity  of  statute.  Chapter  LI,  1431-1446. 

telegraph  offices,  two  offices  in  one  community  as  one  "place,"  1469. 

validity,  statute  not  void  for  uncertainty,  1439. 
Interstate  Commerce  Act,  amendments,  chronological  review,  Ch.  V, 
158-199. 

construction  and  interpretation,  155. 
Interstate  Commerce  Commission,  necessity  of  national  Commission. 

enforcement  of  federal  regulations,  625. 
Safety  Appliance  Act,  see  Safety  Appliance  Act. 

causes  of  enactment,  1253. 

distinction    from    Employers'    Liability    Act,    intrastate    commerce, 
1268. 

provisions  of  original  act,  summary,  1255. 

purpose,  scope,  validity  and  construction,  Ch.  XL,  1264-1282. 

violation  of  statute,  excuse,  inconvenience  and  impracticability  not 
excuse,  1323. 
Twenty-Eight-Hour  Live  Stock  Law,  Ch.  LII,  1487-1490. 

excuse  from  complying  with,  accident,  1488. 
violation  of  statutes,  contributory  negligence,  damages  not  reduced, 
action  under  Employers'  Liability  Act,  1048. 

provision  of  Employers'  Liability  Act,  1028. 
Workmen's  Compensation  Act,  state  laws  superseded  by  Employers' 

Liability  Act,  extent,  726. 

Stipulations, 

hearing  before  Commerce  Commission,  679. 

Stock  yards, 

stock  yard  companies,  interstate  status.  Safety  Appliance  Act,  1290. 
terminal  and  belt  railroads,  subjection  to  Interstate  Commerce  Act, 
234. 
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stock  yards — Continued. 


transl'er  of  live  stock  between   pens  and  tracks  of  trunk   lines,  sub- 
jection to  Interstate  Commerce  Act,  236. 
Storage  houses, 
Interstate  Commerce   Commission,    extension    of   powur    of   Commi.s- 
sion  and  scope  of  Interstate  Commerce  Act,  by  Hepburn  Act,  160. 
Storm, 

Hours  of  Service  Act,  statute  not  applicable,  definition  of  "'casualty," 
"unavoidable  accident,"  and  "act  of  Cod,"   1473. 

Street  railroads, 

Adamson   Eight-Hour    Wage   Law,   railroads   and  employes  excepted. 

1507. 
automatic   coui)lers    not   required.   Safety    Appliance  Act,   1356. 
bridge  companies  subject  to  Interstate  Commerce  Act,  226. 
electric  interurban  railroads,  .subjection  to  Interstate  Commerce  Act, 

233. 
Emi)loyers'   Liability  Act,   street   railroad  not  included,   755. 

application  to  interurban  electric  railroads,  752. 
franchises,  conditions  of  acceptance,  municipal  ordinances,  regulation 

of  carriers  as  to  passenger  rates,  invalidity,  67. 
licenses,   immunity   from   state   legislation,   protection    of   commerce 

clause,  20. 
"railroad,"  street  railroads  as  being  subject  to  Interstate  Commerce 

Act,  crossing  state  line,  230. 
rates,   authority    of    Interstate    Commerce    Commission    to    prescribe 

through  routes  and  joint  rates,  176,  646. 
Safety  Appliance  Act,  exception   from   requirements  of,   13.S5. 

cars  on  interurban  railroads  moving  over  street  railroads,  no  ex- 
emption, 1397. 

strict    construction    of   exceptions,    1396. 
ventilation,   state   and  national   control   over   interstate   carriers  and 

transportation,  general  principles  determining,  illustration,  45. 
war.  President's  assumption  of  control  of  railroads,  proclamation  of 

1916,  109. 

Subpoena, 

sec  WrTMOss. 

Sugar, 

rate   for   transportation,   increa.se,   order   of  director  general   of   rail- 
roads, 1738,  1746. 

Sunday, 

regulations  of  trains,  prohibition  of  operation  on  Sunday,  validity  of 
regulation,  98. 

Survey, 

employes  engaged  in  interstate  commerce,  survey  df  track  to  imjirove 
road.  Employers'  Liability  Act,  826. 
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Swine, 

see  Animals. 
Switching  cars, 

air  brakes.  Safety  Appliance  Act  not  applicable  to  switching,  1329. 

•trains"    within   Safety   Appliance   Act.   what  constitutes,   1.330. 
automatic  couplers,  injury  to  employes  on  duty,  violation  of  Safety 
Appliance  Act  not  actionable,  1347. 

necessity  of  couplers,   1351. 

trainmen  on  top  of  cars  protected,  1346. 

violation  of   Safety   Appliance  Act,  illustrations,  1341. 
defective  cars,  movement,  law  prior  to  amendment,  Safety  Appliance 

Act,  1398. 
delay,  ordinary  delay  incident  to  train  operation  not  excuse  for  vio- 
lation of  Hours  of  Service  Act,  1481. 
hand  brakes,  application  of  Safety  Appliance  Act,  1372. 
interstate  commerce,  application  of  Safety  Appliance  Act, 

car  on  switching  track  for  repairs,  1302. 

dining  car  used  for  interstate  train  on  siding,  1303. 

preparation,  switching  cars  in  yards,  1300. 

transferring   cars    to   industrial    track,    1305. 
intrastate  cars,  validity  of  amendment  including.   Safety  Appliance 

Act,  1273. 
knowledge  of  defect  by  employe,  suit  not  barred,  Safety  Appliance  Act, 

1402. 
repair  of  cars,  application  of  Safety  Appliance  Act,  1316,  1318. 

movement  from  repair  point  prohibited,  1389,  1390. 

right  to  move  in  revenue  trains  or  with  other  cars,  1391. 
Safety  Appliance  Act,  duties  imposed  by  statute  in  one  relation  not 
actionable  in  another,  1318. 

exceptions,  strict  construction  of  exceptions,  1396. 

Switchman, 

Hours  of  Service  Act,  carriers  and  employes  subject  to,   1434. 

tower  men  and  switch  tenders,  1463. 
injury  or  death. 

Employers'   Liability  Act, 

assumption  of  risk,  employes  held  not  to  have  assumed  risk,  1024. 
evidence  held  not  to  show  actionable  negligence,  96-. 
evidence   held  to  show  actionable  negligence,  966. 
interstate  employment,  857,  891. 

cars  loaded  with  lumber  for  repair  and  construction  work,  890. 
cars  to  be  loaded  with  interstate  freight,  881. 
erroneous  decisions  holding  employment  to  be  interstate,  806. 
going  to  and  from  work,  employment  in  intrastate  and  inter- 
state commerce,  790. 
"making  up"  and  "breaking  up"  trains  in  yards,  866. 
making  up  trains  of  other  companies,  891. 
method  of  proving  engagement  in,  1221. 
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injury  or  death — continued. 

moving  cars  between  interstate  journeys,  88(5. 
moving  intrastate  cars,  879. 
I)reparing  trains  for  interstate  movement,  860. 
repair  of  loaded   cars,    885. 

repairing  side  tracks,  spurs  ;ind  switches,  823. 
repairing  tracks,   821. 

switching  intrastate  cars  into  or  (jut  of  interstate  trains,  con- 
flicting decisions,  8(>7. 
federal  control  under  United  States  decision,  871. 
test  in  determining  interstate  employment,  87:{,  877. 
termination  of  interstate  journey,  receipt  by  consignee,  884. 
termination   of  interstate  status  l)y  delivery  of  cars  at  desti- 
nation, 887. 
train  and  switching  crews,  Ch.  XXV,  8.^)3-89:!. 
weighing  cars  after  unloading,  883. 
Safety  Appliance.  Act, 

air    brakes,    movements   between    yards    a.s    distinguished    from 

movements  in  yards,  transfer  trains,  1331. 
automatic  couplers,  defect  as  proximate  cause  of  injury,   1361. 
contributory  negligence  as  matter  of  law.  going  between  cars  lo 

uncouple,  employe  held  not  negligent,   1414. 
grab   irons    used   for   other   purposes   than   coupling,   protection 
of  act,  1366. 


Taxes, 

imports  from   foreign   states,   immunity    from   state   legislation,    pro- 
tection of  commerce  clause,  16. 
interstate    commerce,    temporary    stopping    or    interrui)tion    of    ship- 
ments, change  into  intrastate  commerce,  273. 
state  and  national  control  over  interstate  carriers  and  transportation, 
general  principles  determining,  illustration,  41. 
"original    package"    defined,    protection    of    Interstate    Commerce 
Clause,  24. 

Telegraphs  and  telephones, 

employes  engaged  in  interstate  commerce,  Employers'  Liability  .\ct. 

construction  work,  future  use  in  interstate  commerce,  810. 

linemen    repairing  telegraphs  and  telephones,   851,   909. 
federal  control,  scope,  historical  review,  effect  of  Interstate  Commerce 

Act,  137. 
Hours  of  Service  Act,  carriers  and  employes  subject  to.  1434. 

emergency,  1482. 
insubordination  of  employe  as  emergency.  1484. 

limitation  upon  hours  of  service,  1462. 
tower   men   and    switch   tenders,    1462. 
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Telegraphs  and  telephones — Continued. 

Hours  of  Service  Act,  etc. — continued. 

separate  periods  of  service,  statutory  period  not  exceeded,  1468. 
telegraph  offices  operated  during  day  and  part  of  night,  limitations 

upon  hours  of  service,  1467. 
telegraph  offices,  two  offices  in  one  community  as  one  "place,"  1469. 
Interstate  Commerce  Act, 

act  not  applicable  to  all  interstate  commerce.  .300. 
telegraph,   telephone  and  cable  companies,   subjection  to  act,   245, 
246. 
statutory  provision,  201. 
"Interstate  commerce"  as  used  in  federal  constitution,  definition,  S. 
interstate  commerce,  intercourse  by  telephone  or  telegraph,  as  com- 
merce, 104,  245. 
state   and   national    control,    general   principles  determining,   illus- 
tration, 42. 
transportation  wholly  in  one  state  not  subject  to  Interstate  (Com- 
merce Act,  285. 
intrastate  commerce,  state  control,   rates,  power   to   fix.   recognition 

by  Interstate  Commerce  Act,  73. 
licenses,   immunity   from    state   legislation,   protection   of   commeice 

clause,  19. 
"regulation,"    interstate    and    foreign    commerce,   definition    and    ex- 
planation of  power,  14. 
power   of   state   to   regulate  interstate   messages,   invalidity   since 
Amendment  of  1910  to  Interstate  Commerce  Act,  102. 
power  prior  to  Amendment  of  1910  to  Interstate  Commerce  Act, 

100. 
"ticker   service,"  not  subject  to  regulation  by  state,   104. 
state  laws   superseded   by    federal   control   under   Interstate   Com- 
merce Act,  248. 
war.  President's  assumption  of  control,  proclamation  of  1916,  109. 

Tenders, 

see  Locomotives. 
Terminal  railroads, 

subjection  to  Interstate  Commerce  Act.  234. 
Terminals, 

Hours  of  Service  Act,  relief  crews,  duty  to  substitute,  prevention  of 
excessive  hours,  1454. 

Territories, 

application  of  statutes, 
Adamson  Law,  eight  hours  as  basis  of  day's  work,  1507. 
Ash  Pan  Act,  1502. 
Boiler  Inspection  Act,  1491. 
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application  of  statutes — continued. 

Kniployers'  liability  Act,  758. 

Interstate  Commerce  Act,  205. 

Safety  Appliance  Act.  1269,  1281. 
Employers'  Liability  Act  of  1906,  invalidity,  691. 
"interstate  commerce,"  definition.  .Afcidcnt  Reports  Act,  l."ii)4. 

Tests, 

boiler  inspection,   ordfis  of   Interstate  fommeiv  c  ("(jniniission,   1644, 
1652,  1666,  1667. 

Theaters, 

rates,  sale  of  number  of  ticl<ets  at  less  tlian  toi-  single  passiMiir.-r.  un- 
due preference,  422. 
limitation  to  particular  classes  of  persons  unlawful.  425. 

Timber, 

employes  engaged  in  interstate  commerce.  Employers'  Liability  Act. 
831. 
removing  bolts   from   timbers   taken   from    interstate   bridges,   819. 

Time, 

discrimination,   long   existence   of   undue    discrimination    not    justiti- 

cation  for  continuance,  319. 
hours  of  worli.  see  Hox'RS  of  Skkvk  k. 

Tobacco, 

licenses,  imports  from  foreign  states,  immunity  from  state  legislation, 
protection  of  commerce  clause,  20. 

Toll  roads, 

common  carriers,  bridge  companies  subject  to  Interstate  Commerce 
Act,  226. 

Tools, 

negligence,  criterion  of  liability,  ordinary  care  of  railroads  required. 
Employers'  Lial)ility  Act,  914. 

Torts, 

former  adjudication,  commencement  of  action   under  state   law   nor 

bar  to  suit  under  Employers'  Liability  Act,  1240. 
relief  fund,  acceptance  of  benefits  by  employe,  actions  against  joint 

tort-feasors  not  barred.  Employers'  Liability  Act.  1134. 
.  Safety  Appliance  Act,  duties  imposed  by  statute  in  one  relation  not 

actionable  in  another,  1318. 
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Towermen, 

Hours  of  Service  Act,  limitation,  tower  men  and  switcli  tenders,  1462. 
telegraph    offices,   two   offices   in   one   community   as   one   "place," 
1469. 

Trackmen, 

see  Sectionmax  Injured  ok  Killed. 

employes   engaged  in   interstate  commerce,   removing  old   rails   and 
storing  new  ones,  Employers'  Liability  Act,  828. 

Tracks, 

intrastate  cars  used  on  tracks  other  than  main  lines,  application  of 

Safety  Appliance  Act,  1277. 
new  industry  tracks,  order  of  director  general  of  railroads,  1696. 

Trade  unions, 

Board  of  Adjustment,  order  of  director  general  of  railroads,  1692. 
regulations  of  Congress,  validity,  necessity  of  connection  with  inter- 
state commerce,  51. 

Train  dispatchers, 

Hours  of  Service  Act, 

additional  hours  of  service,  emergency,  1482. 
insubordination  of  employe  as  emergency,  1484. 

evasion  of  statute,  statute  may  not  be  violated  by  requiring  differ- 
ent service  after  statutory  period,  1446. 

limitation  upon  hours  of  service,  1462. 

separate  periods  of  service,  statutory  period  not  exceeded,  1468. 

telegraph   offices,   two   offices   in   one   community   as   one   "place," 
1469. 

validity,  classification  of  operators,  statute  not  invalid,  1439. 

Trains, 

see   Railroads. 

Transcripts, 

rules  of  Interstate  Commerce  Commission,  1584. 

testimony  before  Commerce  Commission,  furnishing  two  parties,  681. 

Transfer  trains, 

air  brakes,  necessity,  movements  between  yards  as  distinguished  from 
movements  in  yards,  Safety  Appliance  Act,  1.381. 

Transportation, 

see  Carriers. 

Trial, 

see  Actions;  Appeal  and  Error;  Briefs;  Evidence; Pleading;  Process; 
Removal  of  Causes,  etc. 
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complaints,  filing  before  Commerce  Comminsion,  rules  governing,  671. 
Employers'  Liability  Act,  pleading,  sufficiency,  state  law  controlling, 
1197. 
procedure,  state  laws,  controlling  effect,  733. 

time  of  commencement  of  action  as  question  ol    procedure,  limi- 
tations, 1143. 
exhibits,  automatic  couplers,  actions  for  injuries,  exhibition  of  model 

couplers,  Safety  Appliance  Act,  1362. 
instructions  to  juries, 
Employers'  Liability  Act, 
aiipeal,  harmless  error     1243. 

assumption  of  risk,  confusing  with  contributory  negligence,  1012. 
instruction  applicable  to  evidence,  necessity  of  giving,  1015. 
omission  of  instruction  as  harmless  error,  lOlG. 
contributory  negligence,  duty  of  court  to  instruct,  H»43. 
errors,  1045. 

language  of  statute  not  erroneous,  1045. 
manner  of  instructing,  1044. 
damages  recoverable,  elements,  loss  of  care,  training  of  minors, 
1089. 
estate  of  decedent  not  entitled  to  damages,  1091. 
loss  of  future  benefits  limited  to  present  cash  value,  1077. 
measure  of  damages,  instructions  approved,  1120. 
instructions  held  erroneous,  1116. 
various  beneficiaries,  1113. 
pain  and  suffering,   limitation   to   pain   suffered   before  death, 

1068. 
reference  to  sum  sued  for  not  error,  1124. 
death,    beneficiaries,   statutory   action    not    for    equal    benefit    oi 

surviving  beneficiaries,  1081. 
parties,  death  case,  suit  only  by  personal  representative,  1170. 
Safety  Appliance  Act, 
assumption  of  risk,  two  distinct  acts  of  negligence,  right  to  in- 
structions, 1402. 
automatic  couplers,  instructions  as  to  violation  of  statute,  1361. 

preparation   for   coupling,   regulation,    1357. 
contributory  negligence,  choosing  dangerous  way  to  uncouple  cars 

instructions  held  erroneous,  1412. 
drawbars,    height,    instructions    erroneous    under    old    and    new 
orders  of  Interstate  Commerce  Commission,   1379. 
instructions  erroneous   under  old  order  of   Interstate  Com- 
merce Commission,  correctness  under  new  order,  1379. 
interstate  employment  not  alleged,  submission  of  case  not  error. 

1421. 
"preponderance   of   evidence,"    definition,    actions    for    penalties, 

1427. 
rule  prohibiting  going  between  moving  cars,  effect,  1408. 
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orders  of  Commission,  enforcement,  service,  duties  of  carriers,  683. 
practice  under  Employers'  Liability  Act,  Ch.  XXXVIII,  1227-1248. 
procedure  before  Interstate  Commerce  Commission.  Ch.  XX,  664-686. 
questions  of  fact, 

discrimination,  existence  of  unjust  discrimination  or  undue  prefer- 
ence as  question  of  fact,  317. 
Employers'  Liability  Act, 
assumption  of  risk,  application  of  doctrine,  996. 
demurrer  to  evidence,  state  law  not  controlling,  1220. 
employes  engaged  in  interstate  commerce,  798. 
limitation,  submission  to  jury  as  error,  1143. 
negligence,  determination  according  to  decisions  of  Federal  court, 
final  decision  of   Supreme  court,   933. 
Safety  Appliance  Act, 

automatic   couplers,   defect  as   proximate   cause  of   injury,    1361. 
contributory  negligence,  1414. 

choosing  dangerous  way  to  uncouple  cars,  safe  method  avail- 
able, 1409. 
going  between  cars  to  uncouple,  employe  held  not  negligent, 
1414. 
proximate  cause,  question  not  ordinarily  for  jury,   1327. 
repairs,  necessity  of  movement  for  repairs,  1398. 
rehearing  before  Interstate  Commerce  Commission,  procedure,   684. 
rules  of  Interstate  Commerce  Commission,  1575-1589. 
Safety  Appliance  Act,  pleading  and  practice,  actions  for  personal  in- 
jury, Ch.  XLIX,  1416-1424. 
stay  of  trial,  actions  against  railroads,  order  of  director  general,  1708. 

Turntables, 

employes    engaged    in  interstate    commerce,    repairing     turntables. 

Employers'  Liability  Act,  824. 

Twenty-Eight-Hour  Live  Stock  Lavsr, 

Ch.  LII,  1487-1490. 

application  of  statute,  animals  properly  cared  for,  statute  not  ap- 
plicable, 1490. 

duties  of  carriers,  1487. 

excuse  from  compliance  with  statute,  accidents,  1488. 

extension  of  time,  written  request  of  owner,  1488. 

feeding  animals  at  expense  of  owner,  unloading  pursuant  to  statute. 
1489. 

Hours  of  Service  Act,  exceptions,  carrier  must  exercise  high  degree 
of  diligence,  1475. 

loading  and  unloading  live  stock,  time  consumed  not  to  be  considered, 
exception  as  to  sheep,  1488. 

penalties,  recovery  in  civil  action,  1490. 

text,  1669. 

violation,  penalties,  1489. 
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u. 

United  States, 

power  of  Congress,  see  Conobkss. 

V. 

Valuation, 

loss  and  damage,  initial  carrier's  liability,  causes  leading  to  enactment 
of  C'ununins  Aniendiiicnt  to  Carniack  Amendment,  agreed  valuation 
clause  in  bill  of  lading,  notice  of  loss,  r».^)8. 

Valuation  Act, 

interstate  Commerce  Act,  amendments,  valuation  of  projjerty  of  in- 
terstate carriers,  duty  of  ('ommission  under  Act  of  19i:i,   19.'.. 

Value, 

loss  and  damage,  limitation  of  liability  by  carrier  to  value  at  place 
of  shipment,  606. 

Vehicles, 

baggage,   Interstate   Commerce   Act   not    apiilicablc   to    all    interstate 

commerce,  300. 
discrimination,   exclusive   privileges,   auxiliary    facilities   at  stations 
and  terminal  grounds,  legality,  W.'AK 

hauling  by  vehicle  from  destination  point,  reduced  rates  not  per- 
mitted, 362. 

track  storage  and  demurrage  charges,  345. 
drawbars,    necessity,    application    of    Safety    Appliance    Act    to    loco- 
motives, 1380. 
employes  engaged  in  interstate  commerce,  construction  work,  futun 

use  in  interstate  commerce,  Employers'  Liability  Act,  810. 
explosives,  transportation,  text  of  federal  statute,  1676. 
rates,    discrimination,    different    interstate   and    intrastate   rates    be- 
tween localities,  prejudice  resulting,  376. 

publication  and   filing,  vehicles  on   railroad   ferries,   rates   for   pa.s- 
sage  to  be  filed,  483. 
Safety  Appliance  Act, 

application  of  act  to  all  cars,  1351. 

cars  and  vehicles  subject  to  statute,  1280. 

provision  of  act,  1340. 

text,  1593-1597. 
truckman,   employes   engaged    in    interstate   commerce,   loading   and 

unloading  freight.   Employers'   Liability  Act,    901. 

Vendor  and  purchaser, 

discrimination,  rates,  rebates  to  pay  for  land  for  right  of  way,  368. 

Venue, 

Employers'  Liability  Act, 

action  may  be  brought  in  federal  courts.  114."). 
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action  may  be  brought  in  state  courts,  1146. 

defects,  Amendments  of  1910,  713. 

order  of  director  general  of  railroads,  1700. 

purpose  of  Amendment  of  1910,  715. 
hearing  before  Commerce  Commission,   place  of  holding,   678. 
Interstate  Commerce  Commission,  text  of  statute,  1535. 
loss  and   damage  to   interstate  shipments,   initial  carrier's   liability, 

Carmack  Amendment,  action  in  domicile  of  terminal  carrier  pro- 
hibited, 550. 
order  of  director  general  of  railroads,  1700. 
war,  federal  control  and  compensation  of  carriers  during  war  with 

Germany,  effect  of  statute  upon  other  federal  and  state  laws,  127. 

Verdicts  and  findings, 
appeal,  writ  of  error,   excessive  verdict  not  reviewable,   Employers' 

Liability  Act,    1166. 
apportionment,  harmless  errors,  actions  under   Employers'   Liability 

Act,   1243. 
claims  for  reparation,  basis  on  findings  of  Commerce  Commission,  674. 
damages  for  violation  of  Interstate  Commerce  Act,  findings  of  fact  by 
commission  required,  award  of  damages  against  carriers,  516. 
rates,  findings  of  commission  as  to  reasonableness  of  rates,  all  per- 
sons benefited,  515. 
validity  of  statute,  517. 
death,  damages  recoverable   under   Employers'   Liability  Act,  appor- 
tionment,  excessive   apportionment    to   one   beneficiary,   effect, 
1126. 
apportionment  to  each  beneficiary  in  verdict,  1129. 
loss  of  future  benefits  limited  to  present  cash  value,  1077. 
reduction  because  of  contributory  negligence,  propriety  of  special 
verdicts,  1128, 
Employers'  Liability  Act.  procedure,  controlling  effect  of  state  laws, 

733. 
employes  engaged  in   interstate  commerce,  question   of  employment 

as  question  of  fact.  Employers'  Liability  Act,  798. 
judgment  notwithstanding  verdict,  power  of  state  courts  to  direct, 

action  under  Employers'  Liability  Act,  1246. 
limitation.  Employers'  Liability  Act,  question  of  limitation,  submis- 
sion to  jury  as  error,  1143. 
number  of  jurors,  state  laws  permitting  verdict  by  less  than  twelve, 
validity  in  actions  under  Employers'  Liability  Act,  1236. 

Verification, 
applications  of  carriers,  relief  by  Interstate  Commerce  Commission, 

675. 
reports,    filing    sworn    reports    of    carriers.    Boiler    Inspection    Act. 

1499. 
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Vessels, 


assumption  of  control,  order  of  director  general  of  railroads,  1701. 
"common  control,  management  or  arrangement  for  a  continuous  car- 
riage or  shipment,"  definition  and  explanation  of  term  in  Interstate 
Commerce  Act,  216. 
competing  water  lines,  control  or  ownership  ol  cairier  by  rail,  pro- 
hibition, approval  of  Interstate  Commerce  Commission,  Panama 
Canal  Act,  223. 
policy  of  Congress,  224. 
connection   between  railroads  and   water  carriers,  establishment    by 

Commerce  Commission,  658. 
defects  of  equipment,  negligence  under  Kmitloyers'  Liability  Act,  912. 
discrimination,  grant  of  wharfage  privilfge  denied  to  other  shii)pers. 
351. 
lighterage  services,  free  delivery  zone,  shippers  outside  zone    not 

discriminated  against,  365. 
railroad  discriminating  against  steam.ship  lines,  power  of  interstate 

Commerce  Commission,  657. 
through  routes  and  joint  rates  with  water  lines,  refusal  of  railroad 
to  establish,  338. 
Employers'  Liability  Act,  remedies,  employes  on  vessels  owned  by 

railroads  not  included,  730. 
explosives,  transportation,  text  of  federal  statute,  1676. 
federal   control,   railroads   wholly   within   state,   character   of   trans- 
portation, interstate  shipments,  207. 
imports  from   foreign   states,   immunity    from   state   legislation,    pro- 
tection of  commerce  clause,  19. 
Interstate  Commerce  Act, 

act  not  api)licable  to  all  interstate  commerce,  300. 

amendments,  water  carriers,  extension  of  jurisdiction  of  (  ommi.s- 

sion   by  Panama  Canal  Act  of  1912,  195. 
carriers  subject  to  act,  statutory  provision,  201. 
all  carriers  in  Alaska.  District  of  Columbia  and  territories.  205. 
common   arrangement   of  carrier  by   water  with  carrier  by  rail. 

211. 
federal   jurisdiction   over   water    carriers,    extension    l)y    Panama 

Canal  Act  of  1912,  218,  220. 
individuals  and  partnerships,  260. 

shipment  from  one  foreign  country  to  another  foreign  country, 
passage  through  United  States  not  subject  to  act,  282. 
interstate  transportation,  shipment  from  one  state  to  port  in   saniv? 
state,  transshipment  for  exporting,  281. 
temporary  stopping  or  interruption  of  shipments,  interstate  char- 
acter not  changed,  276. 
licenses,  judicial  construction  of  commerce  clause  of  Federal   Con- 
stitution, early  decision,  conflict  of  state  and  federal  law,  5. 
"map   compete   for  trafl^c,"   prohibition   of   ownership   of   competing 
water  lines  of  carrier  by  rail,  225. 

2   Control   Cnrriors — 62. 


2026  Index. 

Vessels — Continued. 

negligence,   evidence   held   not   to   show   actionable   negligence,   Em- 
ployers' Liability  Act,  969. 
pilots,  state  and  national  control  over  interstate  carriers  and  trans- 
portation,  general  principles   determining,   illustration,   47. 
railroads,  application  of  Employers'  Liability  Act  to  railroads  which 
are  common  carriers,  railroad  wholly  within  single  state,  742. 
vessels  or  ships  not  parts  of  railroad  systems,  754. 
rates,  discrimination,  differentials  between  Atlantic  coast  cities,  com- 
petitors, relations  between  carriers,  390. 
long  and  short  haul  provision,  amendment  to  Interstate  Commerce 

Act,  191. 
power  of  state  to  establish,  absence  of  federal  legislation,  94. 
publication  and  filing.  Interstate  Commerce  Act  mandatory,  437. 
reduction  to  meet  water  competition,  increase  subject  to  approval 

of  Commission,  658. 
state  and  national  control  over  interstate  carriers  and  transporta- 
tion, general  principles   determining,   illustration,  44. 
text  of  Interstate  Commerce  Act,  1517. 

through  routes  and  joint  rates,  establishment,  power  of  Interstate 
Commerce  Commission,  176,  646,  648. 
transportation  to  foreign  countries,  649. 
"regulation"    of    interstate    and    foreign    commerce,    definition    and 

explanation  of  power,  14. 
shipments,  privileges,  order  of  director  general  of  railroads,  1775. 
switching   service    at    ports,    imported    goods,    subject   to    Interstate 

Commerce  Act,  297. 
Twenty-Eight-Hour  Live  Stock  Law, 
animals  properly  cared  for,  statute  not  applicable,  1490. 
duties  of  carriers,    1487. 
feeding  animals  at  expense  of  owner,  unloading  i)ursuant  to  law, 

1489. 
text  of  act,  1669. 
violation  of,  penalties,  1489. 
war,    control    by    federal    government,    text    of    statute,    1566-1574. 
President's  assumption  of  control  of  railroads,  proclamation  of  1916, 
109. 
water  lines,  Commerce  Commission  may  authorize  railroads  to  con- 
tinue ownership,  652. 

W. 

Wages, 

Adamson  Law,  Ch.  LVI.  1507-1509. 

commission  to  observe,  appointment  by  President,  1508. 

eight  hours  as  basis  of  day's  work,  1507. 

penalties,  violation  of  law,  1509. 

railroads  and  employes  excepted,  1507. 

reduction  of  wages  pending  report  of  commission  prohibited,  1508. 
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Adarasoii  Law,  etc. — continued. 

text  of  law,  1674. 
validity.  1509. 

Board   of  Adjustment,   order  of  director   general   of   railroadH,    lt»9L', 
1748. 

contracts,  prohibition  of  Federal  Employers'  Liability  Act,  statutory 
provision,  validity,   1132. 

death,    damages    recoverable    under    Emi)loyers'    Liability    Act,    com- 
pensatory damages,  measure,  1073. 

hours  of  work,  see  Hours  of  Servick. 

increase,  order  of  director  general  of  railroads.  Iti87,  1709-1734. 

investigation,  general  order  of  director  general  of  railroads.  1682. 

services  of  shippers,  allowance  of  compensation,  denial  to  other  shii)- 
pers  not  illegal,  357. 
discrimination,  services   rendered   by   shippers,   unreasonable   com- 
pensation to  shippers,  348. 

supplementary  orders,  director  general  of  railroads,   1756-17<)9. 
Waiver, 

parties,  death  cases,  want  of  legal  capacity  to  sue  in  widow  cann/jt  be 

waived.    Employers'    Liability    Act,    1173. 
rates,  publication  and  filing,  changes  prohibited,  defenses  of  estoppel 

and    waiver    not    available,    actions    against    shippers    for    under 

charges,  470. 

War, 

carriers,  federal  and  state  control  during  war,  Ch.  Ill,  108-133. 

President's   power   to   control   transportation    systems   in    time  of 
war,  109. 
commodities  essential   to    national    defen.se.    President    authorized    to 

direct  movement  of,  198. 
director   general   of   railroads,   general   orders,   federal    control,    1678- 

1783. 
federal  control  and  compensation   of  carriers  during   war   with  Ger- 
many, effect  of  statute  upon  other  federal  and  state  laws,  127. 

federal  statute,  114. 

penalty  for  violation  of  federal  statute.  132. 

President's    assumption    of    control    of    railroads,    proclamation    of 
1916.  109. 

purpose  of  enactment,  115. 

rates  for  transportation,  authority  of  President  to  fix,  128. 

right  to  sue  carriers  under  federal  control.  129. 

termination  of  federal  control  under  statute,  133. 

text  of  statute,  1566-1574. 
interference  with  interstate  commerce,  text  of  statute.  1551. 
obstruction  of  movement  of  interstate  commerce  as  crime.  Amend- 
ment of  1917  to  Interstate  Commerce  Act.  197. 
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power  of  Congress  over  carriers  during  time  of  war  and  time  of  peace. 

distinction,  108. 
text  of  Interstate  Commerce  Act,   1521. 

Warehouses, 
discrimination,    storage    regulations,    preferences    prohibited,    361. 

track  storage  and  demurrage  charges,  345. 
interstate    commerce,    temporary    stopping    or    interruption    of    ship- 
ments, change  into  intrastate  commerce,  273. 
loss  and  damage,  carrier's  liability  as  warehouseman,  nature,  593. 
initial    carrier's   liability,   property   held   by   terminal    carriers   as 

warehousemen,  592. 
negligence,  burden  of  proof,  regulations  of  Congress,  common  law 
of  state  courts  superseded,  60. 

Watchmen, 

employes  engaged  in  interstate  commerce.  Employers'  Liability  Act, 
901,  909. 
interstate  commerce,  evidence  held  not  sufficient  to  show,  1224. 

Water, 

carriers  by  water,  see  Vessels, 
pipe  line  companies,  transportation  of  companies'  own  commodity, 
subjection  to  Interstate  Commerce  Act,  241. 
transportation  of  oil  and  other  commodities,  241. 

Waybills, 
interstate   commerce,    method   of   proving  engagement   in,   train   and 

switching  crews.  Employers'  Liability  Act,  1221. 
order  of  director  general  of  railroads,  1688. 

Waycars, 
see   Cars. 

Webb-Kenyon  Act, 

intoxicating  liquors,  regulation  of  shipment  by  slates,   federal  stat- 
utory  exceptions   establishing   power,    32. 

Weights, 
employes  engaged   in   interstate  commerce,   weighing  cars  after   un- 
loading,  Employers'   Liability  Act,  883. 
interstate  commerce,  weighing  of  shipments  of  freight,  federal  con- 
trol under  Interstate  Commerce  Act,  290. 

Wharves, 

see   H-VRBOKS. 

defects   of   equipment,    negligence    under    Employers'    Liability    Act, 
912. 

Wheels, 
orders  of  Interstate  Commei;ce  Commission,  boiler  inspection,  1659- 
1662,   1663. 
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